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33  GEO.  III.  1793. 

Sir  Jambs  Eyre,  Knight  ^ 

Sir  William  Henry  AsHHURST,  Knight  >  ^        .   f 

L   Commissioners. 

Sir  John  Wimon,  Knight.  J 

Sir  Archibald  Macdonald,  Knight  Attorney-General. 

Sir  John  Scott,  Knight,  Solicitor-General. 


•n  -n  Lords  Cmnmis- 

PaBRER  v.  ProUT.  ,i„„e„,  AM»r»t, 

^11 E  plaintiff  having  prevailed  in  some  of  the  exceptions   to  Practice. 
^   the  Master's  report,  a  question  arose,  Whether  he  should  Exception*- 
take  out  the  deposit,  or  it  should  be  divided.  epovit. 

The  Register  said,  that  where  the  exceptant  prevailed  in  any  of 
the  exceptions,  he  was  entitled  to  tlie  deposit. 

Ordered  accordingly,  by  two  Lords  Conunbsioners,  in  the  ab< 
lence  of  Lord  Commissioner  Eyre  (a). 

(«)  It  appears  from  the  case  of  DoMh  determination  has  not  been  followed, 

an  T.  Busk,    2  Madd.  Rep.  184.  in  and  that  the  Court  has  exercised  a 

which  a  great  nomber  of  cases  are  discretion  in  directing  the  deposit  to 

cited  from  tlie  Register's  book,  that  tliis  be  divided. 

Vol.  IV.  B  Barnes 


1792. 


Cases  Argubd  and  Determined 


Barnes  v.  Crow. 


Lords  Commit* 

tionen,  £yr#,  T^^ILLUM  BALCOMBE  being  seised  and  possessed  o 

^^toviyind  rf     real  and  personal  estate,  made  his  will,  bearing  date  29tl 

A  MdT  il  d  1  November^  1 784,  duly  attested  to  pass  real  estate,  and  thereb 

attested  to  pass  g^^^  RR^  devised  all  his  messuages,  SfC.  and  all  other  his  real  estate 

md  estate,  an-  situate  at  Feversham  in  the  county  of  Kentf  or  elsewhere,  to  tbi 

nexed  by  testator  plainliflFs  in  Irust,  to  setl  and  dispose  of  Uie  money  arising  there 

lands,  is  a  re-  from  in  the  manner  thereby  directed.     After  making  the  said  will 

publication  of  the  testator  made  a  codicil  thereto,  bearing  date  5th  Novembet 

the  will,  and  1785,  not  duly  attested  to  pass  real  estate,  and  by  which  he  mad< 
shall  pass  after-        '      '        .  .   -^       •  •      r        .l  r  r  i.-    j       i_* 

porchased  lands,   some  provisions  arising  from  the  marriage  of  one  of  his  daughten 

though  not  men-  After  t|;ie  makiii|  a^  publication  of  his  will  and  such  first  codicil 
tioned.  he  contracted  with  UicAard  flbr/on  for  the  purchase  of  an  equit; 

oMrtinaeterm *  ^^  redemption  of  premises  in  Feversham,  then  in  mortgage  V 
ontstandiiig,  it  Mary  Hulbard,  for  a  term  of  five  hundred  years,  and  Kichan 
will  be  a  bar  to  a  HortoUy  by  indentures  of  2d  and  dd  Jant/tfTy,  1786,  conveyed  t 

mratSaw^vcn  *^^**^®''  *"^  ^^^  '^®'"  ^  pcctfiiisea,  sid>jectto  the  mortgage  debt 
between  heir  and  Rud  Mary  Hulbard  dying  before  the  mortgage  money  was  dii 
devisee,  claiming  charged,  the  executors,  by  inden.turea  of  4th  September,  1786,  ii 
cliai«?'*th^  Iv  ^ORSideration  of  the  payment  of  the  mortgage  money  and  interes 
rem^' therefore  ^ue,  convened  (by  the  direction  of  the  t^^ta^^r)  tl|e  tfrm  of  fivi 
In  sach  a  case  is  hundred  years  to  l%omas  Roper ,  and  the  testator  covenai^^ed  to  pa 
eoaiSr"'^  ®^         t^e  luortgage  mqney^  and  entered  into  a  bond  to  Koper  for  that  pur 

pose.  After  this  Iransaction  the  l^ta^or  made,  aiipt^ier  codicil  t< 
.his  will,  dated  27tb  Octobtiry  1788,  whereby  he  made  some  alter 
ations  in  the  state  of  his  affairs,  and  disposed  of  a  feasefaold  estate 
but  which  did  not  mentioQ  the  lands  purchased  s^lce  tbp  data  o 
the  will,  which  concluded  thus  :  '^  tn  witness  whereof  I  the  sai< 
testator  William  Balcombe  h^vj^  to  this  my  writing  contained  ii 
this  and  part  of  the  preceding  sheet  of  paper,  which  I  declare  t 
be  a  codicil  to  my  said  last  ,wiU|  and  testameu^,  and  which  is  to  b 
accepted  and  taken  as  part  thereof,  set  my  hand,  i^cJ^  and  the  ex 
ecutip9  thereof  was|  attested  by  thi;e^  witnesses^ 

The  first  codidlwas  begmvaud  pa^Iy  writtefi  uppa  the.  laa 
sheet  of  the  testator's  will,  apf)  Mifas  a  conjtinuatipQ^&om.  the-,  foo 
of  the  said  will,  and  the  second  codicil  was  i)egun,  and  parti 
written  upop  the  lasl  fiheet  of  the  finst  codicilj  and  vw^  a  continua 
Uon  from  the  foot  of  the  ssgd  firp^  cod^icil,  aod  the  t^tator's  wil 
[  d^J  and  codicils  were  annexed  to  each  other,  by  or  at  the  request  c 

the  testator. 

The  defendants,  who  were  heirs  at  la^w  and  iq.gayel-kin^  of  tfa 
testator,  having  got  into  possession  of  the  lands  purchased  aftc 
the  will,  tiie  devisees  in  tnist  filed  the  present  bill,  submitting  thi 
the  latter  codicil  was  a  republication  of  the  testator's  willj  and  llii 
the  after-purchased  lands  passed  theirebyj  and  praying  a  de;p)i^ 
tion  to  that  purpose,  and  that  the  defendant  might  be  decreed  t 
deliver  to  the  plaintiiFs  possession  thereof. 


Mr-  aolicitor-Gerieral  and  Mr,  Hall  for  the  pllaliitiflfs;  17^2. 

There  .are  two  qu^stioin-^^  w^?^ 

1st.  Whether  the  after-purchased  lands  pa^s^  by  the  codidl,         ^^"** 
o}>erating  as  a  republication  of  the  will :  Ctow. 

£d.  Whether^  supposing  they  did  not  pass,  the  personal  estate 
6f  the  testator  was  not  liable  to  discharge  the  incumbrances  in  fa- 
vour of  die  heir  at  law. 

As  to  the  second  question,  they  said  it  was  not  necessary  to 
give  the  Court  niuch  trouble.  Where  a  person  purchases  au  es-< 
tate  subject  to  a  mortgage,  it  is  not  his  debt,  and  his  personal  es- 
tatfe  shall  dot  exonerate  the  mortgaged  lands ;  for  this  position 
were  cited,  Shafio  v.  Shafto  (Mr.  Cojr's  note  oti  2  P.  W.  664.) 
Ouke  of  jlhcaster  v.  Mayer,  (ante,  vol.  i.  p.  454.)  Tweddel  ?• 
Tweddtl,  (ante,  vol.i}.  p.  101.  152.)  Earl  of  rawAemV/e  v.  Fab- 
at,  (ibid.  57.) 

As  to  the  first  pbint,  a  question  can  hardly  be  raised  that  the 
^icil  in  this  case  is  a  republication  of  the  will,  so  as  to  affect  the 
•fier-purchased  lands.  The  words  of  the  will  are  general  words, 
they  coiiSltitute'a  gift  of  all  his  lands  in  the  county  of  Ktnt  and 
eMwhere,  so  that  had  he  been  seised  of  these  lands  at  the  time  of 
making  the  will,  the  words  were  sbfficietif  t6  pass  them.     Then  C  ^  ] 

heact^ly  annexes  the  codicil  to  the  wilF.  With  respect  to  the 
effect  of  the  actual  annexation  of  a  codicil  to  ^  will,  it  was  settled 
ih  the  ca^  of  Doa^ni^^  Co//^ge,  $d  JM,  1769,  (Attorney-Gene- 
m/v.  Lady  Dbwningy  Afnb.571.)  that  the  aiinexatioii  of  a'  c6di- 
ciiy  even  relative  to  personal  estate  only,  would  operate  as  a  re- 
poblication  of  a  Will  of  lands.  1  Rol.  Ab.  618.  cited  there,  men- 
tions annexation* ad  ode  way  by  which  a'  codicil  republishes  a  will. 
So  Dyer,  145  a.  Tiie  same  doctrine  was  held  in  two  cases  cited 
in  Attofney^General  v.  Dotcnirig,  (Lytton  v.  JMdy  Falkland,  and 
Li^ri  Lamdowmfs  ca^e.)  Th^  sdnie  point  is  held,  2  Eq.  Ab.  775. 
InAcherlyv.  Femon,  in  the  same  book,  565.  Com.  Rep.  381. 
aad  3  Bro.  P.  C.  107.  the  codicil  was  not  annexed,  but  there  was 
an  express  reference  to  the  will,  and  it  was  held  to  be  a  republica- 
tioo:  the  w*ords  thdrd  were^  '^  I  direct  this  codicil  to  be  taken  as 
paH  of  my  will."  The  case  of  Jackson  v.  Hurlock,  ( Amb.  487.) 
^fu  relied  upon  in  A'tiomey-Generat  v.  Downing.  In  Carte  v. 
CdHe,  3  Atk.  174.  Potlef  v.  Potter,  1  Ves.  437.  Gibson  v. 
Lctrd  Montfort,  iVes.  485.  the'  eitecutioit  of  a  codicil  will  amount 
to  a  repuoKcatidn.  In  Coppin  v.  Ferny  hough,  (ante,  vol.  ii. 
p.  391.)  Lord  7At(r/ot0  held  it  to  be  a  republication  as  speaking 
(^gmn  of  the  vfiU.  Here  the  codicfl  was  annexed  previous  to  the 
puUileatibn  of  it 

"htr.  Sdwyn  and  Mr.  Abbot,  for  the  defendai^ts,  the  hdrs  at 
law. 

The  estates  in  question  are  estates  in  Kent,  subject  to  the  custom 
gf  phrel-kind.  Th^  defendatitafare  customary  heirs,  and  are  in  by  d^ 

B  £  scent. 


Cases  Aroued  akd  D^TerminiK]^ 

1792.  scent.   It  is  contended^  on  the  other  side,  that  the  second  codic 

v^v^  amounts  to  a  republication  of  the  will,  we  contend  that  it  is  not  sufi: 

Barnes         cient  to  republish  it.  The  first  codicil  ratifies  and  confirms  the  wil 

Cb^ow.  there  are  no  such  words  in  the  second  codicil.  But  they  contend  thi 

though  there  is  no  express  republication^  the  circumstances  she' 

k  to  be  intended  to  operate  as  such,  and  they  argue  this  from  tfa 

annexation  and  attestation  of  the  second  codicil.    The  principi 

.  is,  the  intention  to  republish^  Dy.  143.  margin.     The  earliest  case 

of  republication  are,  by  parol  declarations  of  the  intent  to   n 

publish :  the  next  by  written  declaration,  which  is  now  the  onl 

mode  by  which  a  will  can  be  republished.     1  Roll.  Ab.  6l{ 

Montague  v.  Jefferies,  the  mere  appointment  of  new  executoi 

[  ^  3       'is  not  sufficient  as   to  lands,  Copley  v.  Copley ,  1  P.  W.  14' 

The  case  from  a  manuscript  note  appears  to  be  thus,  Sir  Godfn 

Copley^  after  having  made  his  will,  purchased  lands,  and  aftei 

wards  made  a  codicil,  and  appointed  it  to  be  part  of  his  wil 

Sir  Joseph  Jekyl  said  these  words  were  useless,  for  it  was  on] 

what  the  law  made  it.     With  respect  to  annexation  it  is  inn 

that  in  the  early  cases,  that  was   supposed  to  be  sufficient  t 

shew  that  it  was  intended  as  a  republication ;  yet,  by  subs< 

quent   cases,    the    mere    circumstance    of   annexation   will   n< 

amount  to  a  republication,  Sympson  v.  Homsby^  Pr.  Ck.  43< 

£  Vern.   722.  S.  C.     In  Cholmondeley  v.  Cholmondeleyy  cite 

1  Ves.  489y  the  codicil  did  not  pass  the  after-purchased  lands.    1 

Potter  V.  Potter,  I  Ves.  437,  Sir  John  Strange  thought  the  n 

fublication  depended  on  the  subject-matter,  not  the  annexatioi 
n  Gibson  v.  Lord  Montfort,  1  Ves.  485>  Lord  Hardwicke  thougl 
k  did  not  turn  on  the  annexation,  because  in  fact,  that  circumstanc 
amounted  to  no  more  dian  the  inference  of  law.  Then  it  amoun 
to  mere  reference ;  but  there  is  no  case  where  mere  reference 
'  sufficient.  The  case  ofjicherlyv,  Vernon^  in  the  House  of  Lord 
was  in  strong  and  express  words.  The  only  other  mode  of  evidenc 
by  which  tlie  intent  to  republish  is  to  be  proved,  is  by  the  attest: 
tion,  and  the  only  clear  rule  on  that  subject  is,  that  a  codicil  < 
personalty  (not  attested  according  to  the  statute  to  pass  lands)  wi 
amount  to  a  republication  of  a  will  of  personalty.  Lord  Thurloi 
in  the  case  of  Coppin  v.  Fernyhough  said,  that  was  sufficient  f< 
him  to  decide  upon.  As  to  the  other  proposition  that  a  codic 
executed  according  to  tlie  statute  shall  amount  to  a  new  publicatic 
'  of  a  will  of  land,  there  is  no  case  to  be  found  to  that  purpos 

.  Gibson  v.  Lord  Montfort  was  decided  on  different  grounds.  Loi 
Hardwicke,  speaking  of  the  doctrine,  there  says,  *'  that  will  mal 
every  codicil  executed  according  to  the  statute  of  frauds,  do,  thouj 
it  n^lntes  only  to  personal  estate  ;  for  a  codicil  is  undoubtedly  as 
further  part  of  the  last  will>  whether  it  is  said  so  or  not."  And 
appears  by  thfe  report  of  the  same  case,  in  Amb.  93.  (by  the  nan 
of  Gibson  v.  Rogers)  tliat  there  was  no  determination  on  that  poiu 
The  reason  of  the  rule  (supposing  it  to  exist)  is  this,  that  the  Gou 

sei 
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fees  the  act  of  attestation  according  to  the  statute  of  a  codicil  of         179^- 
personalty,  ^hfcb  shews  that  there  was  an  intention  to  act  upon  v^s^-*' 

hod^  which  can  only  be  by  operating  as  a  republication.     But  here         BARiiEt 
it  is  a  different  case  from  that  of  a  codicil  merely  acting  upon  a         Crow.' 
personal  estate ;  because  in  that  case,  there  is  no  other  method  of         [  6  3 
accounting  for  the  attestation  by  three  witnesses,  but  the  hitentiou 
to  republish.     Here  the  testator  acts  by  the  codicil  on  an  estate 
\vhich  he  took  to  be  real,  though  it  turns  out  to  be  personal :  we 
nmst  argue  upon  the  testator's  apprehension  of  the  matter,  and 
that  was,  that  intending  to  act  upon  an  estate  which  he  imagined 
to  be  real,  he  attests  the  codicil  in  the  only  way  that  could  pass  it. 
Then  they  ask,  that  having  two  estates,  the  Court  should  refer  die 
codicil  to  an  act  which  the  testator  does  not  say  should  be  attested 
by  ]t«    If  he  meant  to  pass  these  lands,  it  is  extraordinary  he  did 
not  mention  them.    Then  if  it  is  doubtful  what  the  intention  of 
the  testator  was,  the  Court  will  not  make  a  declaration  to  republish 
the  will,  and  thereby  disinherit  the  heir,  who  never  can  be  disin- 
herited without  implication  plain. 

With  respect  to  the  other  point  in  this  case ;  notwithstanding  the 
authorities  cited  on  the* other  side,  the  heir  has  a  right  to  have  the 
estate  exonerated.  It  is  different  from  those  cases,  because  the 
testator  here  purchased  the  lands  with  the  mortgage  upon  them, 
and  entered  into  a  covenant  to  pay  the  mortgage,  and  gave  his  owu 
bond  for  the  money,  by  which  he  made  his  executors  liable  to  the 
payment  of  it.  It  is  like  the  case  of  Parsons  v.  Freeman, 
Amb.  115. 

Mr.  Mitford  and  Mr.  Alexander  (for  defendants  in  the  same 
interest  with  the  plaintiffs)  argued  in  support  of  the  codicil  operat- 
ing as  a  republication.  It  is  necessary  to  make  a  distinction  be- 
tween die  cases  on  the  subject,  as  they  are  before  or  after  the 
statute  of  frauds;  that  statute  having  made  it  necessary  for  a 
repdblicatioD  to  be  attested  by  three  witnesses:  still  there  is  a 
great  analogy  between  those  cases,  all  of  them  turning  on  this 
prindple,  that  if  there  is  a  clear  intention  of  the  testator  to  re^ 
publish  the  will,  the  codicil  shall  amount  to  such  republication. 
It  is  argued  that  it  must  have  sufficient  expressions  for  the  purpose. 
If  the  codicil  contained  the  words,  '^  ratify  and  confirm,"  there 
could  be  no  doubt  in  a  case  where  the  codicil  was  duly  attested  to 
pass  land.  If  the  will  had  been  revoked  by  act  duly  attested,  such  ^ 
a  codicil  would  revoke  the  revocation,  and  set  up  the  w  ill  again. 
Another  effect  of  such  a  codicil  would  be  to  enlarge  the  words,  [  7  } 

and  to  make  them  pass  after-acquired  property;  enlarging  the 
operation,  though  not  the  sense  of  the  words  of  the  will,  and 
bringing  the  date  of  the  will  down  to  that  of  the  codicil.  Jackson 
V.  nurlock,  is  a  case  in  point  to  decide  that,  and  the  cases  cited 
prove  the  position.  Lord  llardwicke,  in  Gibson  v.  Lord  Mont^ 
fort,  considered  their  effect  as  being  that  the  codicil  duly  attested 

would 


179^.         would   pa^s   ^fter-purchased   lands.     The  Attorney-Qmeral  t*. 

wv  ^owning  is  veiy  shortly  stated ;  the  words  of  the  €o<^icil  do  not 

^Asau        appear.     Jftut  in  speaking  of  fiution  v.  Simpson,  2  Vern.  722, 

Q^^^         "^'here  it  is  said,  ''  that  annexhig  a  codicil  to  a  will,  if  it  relate^ 

only  to  personal  estate,  will  not  operate  as  a  republication/'  Ijoi4 

Camden  says,  ''  l!  am  of  opinion  that  either  the  report  is  mistakeo, 

or  that  it  is  not  law-"    In  the  case  of  Carleion  v.  Griffirif  I  3tf  rf . 

449^  where  thp  if^rill  was  upon  loose  sheets,  the  pi^blication  of  th^ 

]f^\,  sheet  was  h?ld  a  sufficient  publicatipu.    Nothing  can  be  so 

strong  as  the  i^terns^l  evidence  in  the  present  case.    Here  the  only 

ciifference  from  Carleton  y.  Grifin  is,  XhfX  the  papers  are  not  di^ 

tinct.    It  is  clear,  in  the  present  case,  the  testator  had  his  real  eatat^ 

in  contemplation  when  he  ^id  t^e  act.     Lord  ^amde^  and  Loi^a, 

xiorthirtgton  were  both  of  opinion,  ||]^t  words  directing  the  codicil 

Uf  be  taken  as  part  of  the  wul  amounted  to  a  republica^pn. 

(a)  With  respe|pt  to  the  other  point,  this,  is  ex'|]|ressly  within  tho 
cases  cited  before.  The  party  giving  bis  own  |]|ond  for  the  charge, 
is  not  sufficient  to  entitle  the  heir  to  have  the  ^tate  Qyon^at^4* 
Perkins  v.  Baynturi  (in  Mr.  Cox's  note  on  2  P.  W.  664^)  i^  a 
itron^er  case  than  the  present. 

Tl>e  ^ause  stood  ov^r  to  t)i^  ne^^t  day  qS^  causes^  when 
Lord  Commissioner  Eyre  pronounced  the  judgment  of  the 
Court  to  this  effect : 

This  cause  stood  over,  in  order  that  the  Court  might  lopk  into 
the  cases  of  Acherly  v.  Vernon,  and  the  Attorney-General  v. 
Pouming. 

The  question  migb.^  b^  CQQsJdj^red  as.  of  great  difficulty,  if  it  waa^ 
not  so  detei^mined  that  the  Co^rt  ip  f  ot  ^t,  liberty  io  review  it : 
[  8  ]         because  the  two  cases  seem  to  h^  Erectly  opposite.    B^t  '^t;  ^ppi^^ra, 
tpat  Acherly  v.  Vernon  is  det^rippined ;  apd  it  is  a  case  of  ^ucl^ 
authority  that  every  thing  n;iust  ^ive  way  to  it,  91^  mus^t  l^je  C9^- 
aered  as  determined,  by  it.    It  is  a  c^se  of  gr^at  ^vcigjtit,  l^ecausje 
it  was  first  determined  by  Lord  Macclesfield,  ai^d  affiqped^  by  thi^ 
Rouse  of  Lords,  after  questions  put  to  the  judges.  U  was,thei[e  held 
ttiat  the  codicil  ''  rati,fying  and  conQrmipg  th.^  witl,'^  an^ounted  to. 
8>epubIication,  and  became  incorporated  with  iti.    It  i|s  matter  of 
djpduction  from  thence,  that  th^  publication  of  such  a  codicil  'if^ 
tl|epresence  of  three  witnesses  is  a  publication  of  the  will. 

There  are  four  cases  stated  in  the  report  pf  thjat  <;as^  aa  haying, 
been  cited;  two  of  which  seem  of  importance.  In  the  ^rst 
{Lyiton  V.  Lady  Falkland}  the  words  were,  **  I  make  this  codicil, 
vi;nich  I  will  shall  be  added  to  and  be  part  of  the  will  I  have 
formerly  made.''  Here  was  a  manifest  reference  tp  the  will,  and  a 
declaration  that  the  codicil  was  meant  to  confirm  it,  and  all  that 
annexation  relied  upon  in  the  Attorney-General  v.   Downing^ 

(n)  See  voL  ii.  604. 

Lord 
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Ldrd  Cowp&9  Ussisled  by  Sir  John  Trevor^  Mtsfer  of  the  RolUl^  •        i7Mi 

Lord  CUef  Justice  Trevari  wad  Mr.  Jostilre  Trdcyt  decreed  It  m^,. 

was  no  republication,  '<  because  since  the  statute  29  Car.  d.  tMhi         iiiiSlk 

dan  be  no  devise  of  labds  bjr  aii  implied  republication;  for  die  r/kw 

paper  in  which  a  devise  of  lands  ia  contained^  ought  to  be  ItM  C&bw. 

executed  iu  the  presence,  of  three  Witnesses/'    This  was-  ott  the 

l6th  June,  1708. 

.  Id  the  other  case  Peuphraie  v.  Loird  Ltm^oiime,  1 1  Ann.  u)x>n  I 

the  Earl  of  Bath*9  will }  the  will  was  made  1  Ith  October^  1684/ 

and  only  executed:  but  oii  die  lAthJugmi,  )701i  the  tekaliir 

made  a  codicil,  tnd  sending  for  s^ren  perrfoilS|  published  ft  in  these 

words.    '<  Tbi^  is  ay  MA^  ahd  I  publish  tUs  codicil  a»  part 

thereof."     Here  was  a  strong  republication  o£  thie  will ;  but  h  Wii* 

held  b^  Parker iCkkt  Justiee,  and  the  Court  of  King^k  Befich^to 

be  no  republication,  foti  since  the  statule  2&  Ciir.  i.  dieri  MAi  M 

no  republication  by  implication^  but  t^e  will  biust  bd  re-esiectited^ 

otherwise  a  devise  of  lands  shiH  not  be  good^.  Bdt  at  ib^  knpbr^t 

tunity  of  the  defendanti  a  specii^  vdr Ait  wars  fowod. 

Here  is.  li  rule  of  constructiofAf  upba  the  stsHite  o!f  imiA,  €hMrfy  [  9  ] 

eipressM  arid  positively  laid  down,  by  the!  fir^  ibcfi  of  Aeif  di^ 
and  that  early  ifter  the  pasising  of  the  statute;  that  Aefk  dAitfot  btf . 
an  implied  r^ublioatioh ;  liothing'  ridort:of  i  re^exeetfikMflf  of  tiNf- 
will  ahaU  be  sufficient.  In  Adkerly  y.  Fery^ir;  it  is  dear  that  L^ 
Maecletfieid  did  not  adhere  to  his  o^  rule  in  PtnphraSi  V.  LaiM^ 
ioimne,  because  the  will  was  dlere  (in  Aeherlg  v.  rem^)  htXA  W 
be  republished  without  re-execution^  and  consequently  maftt  h%^ 
be^B  fepublijbed^  oblwilbBtailcii^  the  statute  of  frauds  by  ifh^li- 
cation.  :'» 

If  the  rule  first  laid  do^n  by  Lord  Cowper  sind  Lord  MiXttkffiM 
is  not  ^oundy  and  the  will  may  be  republished  bfimpti^atiofl,  f  dtai 
not  bonder  that  Lord  Hardwicke,  in  Amb.  9^.  (Gibson  v.  RogetHlf 
should  express  doubts  on  the  special  grounds  upon  which  it  WMI 
argued  before  him,  that  a  codicil  executed  before  three  witnesses 
Aigbt  aftiounf  to  a  republication,  and  inclined  to  agree  ^t  every 
eo^il  doiy  attested  may  bis  a  republication  of  die  will. 

If  wa  dibenlangle  ourselves  from  the  rule,  the  declaratioil  of  the 
testalof  at  tb^  publication,  as  to  a  former  will  nmist  be  admitted^ 
because  the  codicil  beoomeU  part  of  that  fohner  will,  attd  the  wM 
being  attested  by  three  vlSlnisbeS,  the  declaration  is  attested  hf 
three  witnesses,  and  doea  not  break  in  upoki  the  principle  of  ths 
stittttei. 

Before  the  statute  any  declaradon  of  the  testator  wteld  hliv<a 
been  suffieiem  to  republwh  the  will :  smce  the  statute  a  r^axecdticNi 
seems  not  necessary,  but  the  declaration  most  be  in  writing  aad 
atteftdd  by  three  witnesses.  With  respect  to  the  words  used  in  tbi 
declaration,  Lord  Halndwicke  might  well  say,  in  Gibson  v.  Rog^ 
that  he  could  s^e  no  greatdiSehence  between  die  words  uaedtH^i«( 
^  I  desire  that  this  codicil  may  be  adjudged  to  be  part  and  parcel 

of 
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1792.  of  my  \vill;''  and  the  words,  ''  I  confirm  or  Tepublish  my  will/ 
which  it  had  been  admitted  in  die  argument  would  have  been 
sufficient. 

In  the  Attomey-General  v.  Downing^  Lord  Camden  supposed 
that  a  particular  intent  to  republish  ought  to  appear,  and  that  an- 
nexation, or  a  particular  oeclaration  in  the  codicil,  of  the  inteni 
would  be  sufficient. 
[  10  ]  If    8o,   not  only*  Lord  Hardmcke*s  opinion,  hut  Acherhf  v. 

Vernon^  cannot  stand,  for  as  there  was  no  express  republication, 
hut  the  testator  referred  to  and  made  alterations  in  the  will,  and 
gfive  demonstration  that  he  considered  it  as  his  will — ^and  that  was 
considered  as  a  republication :  but  he  had  it  not  in  his  intention  tc 
do  any  formal  act  to  republish  his  will. 

I  am  incUned  to  stand  upon  the  general  proposition  of  Lord 
Hardmcke,  and  to  think  diat  the  will  before  us  was  republished. 

The  present  case  has  circumstances  that  seem  to  bring  it  withir 
that  of  the  Attomey^General  v.  Downing.  The  testator  meant 
his  will  to  operate  upon  all  his  lands,  and  thought  that  the  will  wai 
brought  down  by  tiie  codicil  to  the  time  of  his  death.  He  hai 
annexed  the  codicil  to  the  will,  not  by  wafers  or  folding  them  to 
gether,  but  by  an  internal  annexation.  So  that,  in  fact,  thewhok 
was  published  together  at  the  time  of  publication  of  the  codicil 
But  I  am  afraid  of  replying  upon^  these  circumstances,  for  fear  o 
intrenching  upon  the  statute  of  frauds,  by  raising  a  republicatiot 
out  of  evidence  in  its  nature  parol :  I  think  it  better  Uierefore  t( 
fely  on  the  general  ground. 

.  iThe  next  question  is,  what  will  be  the  efiect  of  thb  opinioi 
upon  the  cause,  upon  which  I  have  a  doubt.  The  prayer  of  th< 
Ml  seems  to  seek  a  declaration  from  us,  that  the  codicil  is  a  repub 
lication  of  the  will,  and  acts  on  the  after  purdiased-estate.  Th< 
^estion  of  republication  might  have  been  tried  at  law  in  an  eject 
nent. 

Mr.  Hall  for  the  plaintiffs  (in  the  absence  of  Mr.  Solicitor 
General)  stated — that  the  bill  charged  the  estates  in  question  to  b 
affected  by  a  mortgage  term  then  outstanding,  that  the  heir  was  ii 
the  possession,  and  prayed  that  the  defendimts  might  deliver  u| 
Bttch  possession  to  the  plaintiffs.  That  notwithstanding  the  cas 
of  Doe  dem;  Bristow  v.  P^e,  1  T.  R.  758.  and  other  simila 
determinations  in  the  time  oFLord  Manifield,\n  y^hich  it  had  bee 
£11]  held,  that  as  between  the  heir  and  devisee  a  mortgage  term  coul 
not  be  set  up  to  nonsuit  the  plaintiff  in  ejectment,  but  the  plaintil 
should  recover  subject  to  the  cham ;  yet  in  the  subsequent  cas 
of  Doe  dem.  Hodsden  v.  Staple,  2  T.  R.  684,  a  contrary  doctrin 
bad  prevailed,  it  having  been .  there  determined,  that  a  plainti 
;nust  recover  on  a  legal  not  an  equitable  tide,  for  that  a  mor^g 
way  be  set  up  as  a  bar  to  the  plaintiff^  even  though  be  claim  onl 

subje< 


IN-THB  HjOH'CoVBT   OF  CilANCSKY. 

subject  to  the  charge ;  therefore  a  court  of  equity  alone  could,  in 
(be  circumstances  of  this  case,  adminbter  relief  (a). 

Lord  Commissioner  JByre  assented  to  this :  and  declared,  that 
in  those  circumstances^  the  ground  for  equitable  interference  was 
plain,  and  proceeded  to  pronouce  the  decree,  by  nvhicb  he  de- 
clared the  will  well  proved,  and  the  trusts  to  be  carried  into  exe^ 
cution,  that  the  codicil  is  a  republication  of  the  will,  and  the  after- 
purchased  estate  passed  thereby. 

After  die  decree  pronounced,  Mr.  Mitford  mentioned  a  case  of 
Billing  ▼•  Turner f  before  Iiord  Kenyan  at  the  Rolls,  where  there 
they  was  a  similar  decree.  < 

Lord  Conmus^ioner  JVilson  also  added  the  case  of  Heylin  t. 
Heylin,  B.  R.  15  Geo.S.  Cowp.  130  (6).  where  the  codicil  was 
held  a  republication,  and  observed  that  die  testator,  saying  ''  I  de- 
sire the  codicil  shall  be  part  of  my  will,''  is  equivalent  to  saying 
shall  be  one  instrument  (c). 
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(ii\  As  to  this,  vide  ante,  vol.  i.  481. 

ip)  In  the  report  in  Vesey,  the  cage 
itated  to  have  been  cited  by  Lord 
Gommiwibner  fFtifon,  is  Doe  v.  Davy, 
Cowp.  158. 

(c)  This  question  has  been  mtich  dis- 
cvssed  inseverallatecaaea,'  bj  which  it 
is  clearly  eatablishod,  that  a  codicil  at* 
tested  by  three  witnes^s  shall  be  a  re- 
pvblieation  of  the  wfU,  drawing  down 
tiK  date  of  the  wiU  to  that  of  the  co- 
dicil; unless  a  particular  inteat  it 
ihewn  to  the  contrary,  as  in  TheCow^ 


teis  nf  Stroihmore  v.  Btfwei,  7  T.  R» 
48f .  and  o  i  appeal,  2  Bos.  &  Pull  $00^ 
where  the  (^evise>in  the  codicil  4>eing 
of  the  tatd  lands  was  held  not  to  be 
such  a  republication  as  would  pass 
after-purchased  lands,  llie  other  cases 
aro  PkgoM  V.  IVMr,  7  Ves.  98.  GwhU 
mev.MeradUkp  %  M.&S.  />.  Haimc 
V.  Heygattf  1  Meriv.  285.  Rowley  v. 
'  Eyton,  2  Meriv.  128.  Vide  also  Mr.  Ho. 
bii»*  observations  upon  tho  ease  of 
Lmu  V.  fVUkins^  10  East,  »42.  iRo. 
berts  on  Wills,  409,  note. 


1792. 


Barhss 

v. 
Caov» 


Selby  v.  Selby. 

^pHIS  was  a  bill  filed  against  the  defendant,  Mrlio  claimed  as 
•*•  heir  at  law  of  the  late  Thomas  James  Selby,  Esq.  It  inter- 
rogated veiy  particularly  as  to  the  ancestor  or  ancestors  under 
whom  the  defendant  claimed,  and,  among  other  things,  in  what 
jMitsi  each  and  every  of  the  persons  by  or  through  whom'  the  de- 
fendant claimed  to  be  heir  at  law  of  the  testator,  was  or  were  bom| 
and  in  what  parish  each  and  every  of  such  persons  was  or  were 
baptised^  married,  and  buried  respectively. 

In  the  answer,  the  defendant  fiAA  he  could  not  answer  as  to  the 
places  of  birih,  S^c*  of  some  of  bis  ancestors,  or  set  forth  to  his 
knowledge  or  belief  where  or  in  what  place^  i^c.  not  using  the  word 
paridi. 

The 


Lords  Commif- 
sioners,  £yrf, 
Athi^wrflt^  aad 

WNraabiU 
seeks  discovery 
of  matter  that 
defendant  is  |io!t 
obliged  to  an- 
swer, he  must 
take  the  beneftl 
of  n  by  d^  ' 
miuii^r. 


[18] 


If 


C*ilft  AftftatD   AHP  DttSRMlKfcD 
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•■urf 

SCLSfV 


Tbe  Mttter,  by  his  report,  btd  certified  thut  ht  toiitmred  tW 
answer  to  be  sufficient  lo  a  common  intent. 

To  this  report  the  tolabtiff  took  sereral  ^eeptiotts,  thtt  ilrs| 
of  which  was,  that  the  Master  onght  to  have  certified  the  aniw^ 
insufficient,  it  not  having  set  forth  in  what  parkh  the  JpeMMM 
named  were  baptised^  S^ 

Upon  arguing  these  exceptions,  it  was  contnndttd  by  Mr  S^hsym 
and  Mr.  Ainge  for  the  defendant,  that  the  answer  was  sufficient, 
and  that  the  particularity  of  these  interrogatories  would  baiM  been 
gfound  for  a  demurrer,  and  the  case  of  Netpman  v.  Godfrey f  (ante, 
vol.  ii.  p.  332.)  was  mentioned,  where  the  party  having  attsWererf 
so  much  of  the  bill  as  related  to  his  own  interest,  he  was  held  not 
compellable  to  answer  the  partici^r  cireurastancee  sU^. 

On  the  other  Mde  it  was  contended  by  MfiSoHtU&r^Odi&iil  wikA 
Mr.  EfcA«f{&— that  it  had  been  determined  in  tlie  cases  of  C6ok* 
son  v.  Ellison  (ante,  vol  ii.  p.  252.)  Carttbfigki  v.  HAteteyf(foh  iii. 
p.  238.)  and  lately  in  a  case  of  Shepherd  v.  Roberts^  {^b\A.  239-) 
tbat,  even  when  the  party  might  den^ur,  if  b^  submit  to  answer  he 
must  answer  fully. 

liord  CommiBsioner  Eyre  said — it  had  been  constandy  the 
practice  in  the  Court  of  £xchequer,  upon  =  arguing  eacepiions,  to 
admit  the  qwestioii  to  be  argued  how  fwt  tbe  party  wee  boond  to 
answer  the  iitferrogatories  put  to  him ;  but  he  should  be  glad  lo 
take  advantage  of  tbo  rule  that  Lord  Thurhw  had  hid  down  in 
particular  cases,  and  to  apply  it  to  aH,  that  wteriiy^  the  party  tk 
not  obliged  to  answer  the  interrogatories  put,  h^  must  take  advan- 
tage of  it  by  demurrer  (a). 

(«)  See  the  ca«et  upon  thii  subject  collected  in  a  note  to  the  caie  of  CMcitm 
▼.  ftfitim,  ante,  toL  U.  S5S. 


« \\ 
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1 1«  J 
8.C. 

1  Villi  Jna>.4M 

Lords  Coi^iMk^ 
•ipnert,.!^' 
AMkimt.  and 

TiMe  Dentt  ft 

power  la  trie  ' 

flMiriageienll!- 

mtnX  to  hiuboDd 

and  wife  to  raise 

a  sttia  of  moaej  and  dispose  of  it  by  joint  appointment,*  wo^  a  power  to  tfie  hosband  lo  dis^ 

posepf  asecpnd  sam  by  his  sole  appointment;  upon  atiapi^lttiment  of  tlie  first  sum,  the 

husband  co?enants  not  taiexereise  bis  sol»  pawer  dorilig  tne  wIfe'S'life,  and  whilst > the  fbnaei^ 

sam  is  unpaid,  witlMt  her  eonaMit.    SJ^  beinft  dead,  hddispasfa  of  the  othar^satan(tln  fiiai 

being  unoiichargedl)'   The  appointment  is  gsoou,  the  intent  of  the  covenant  l>eiog  only  for 

the  wife's  benefit,  in  cii#e  of  surriTorship* 


•  > 

Earl  of  Ux  sn^noff  ami  otherf  f.  Laiff>  BxYL't . 

JCtlLL  by  the  younger  childi:en  of  Sir  NichoUu  Bayij^  V^P^ 
-"  that'  a  deed  of  appointment,  executed  by  Sir  Nkmas  ^Baybgf 

Snd  bearing  date  March  1767>  might  be  set  aside,,  and  lh«  plaintssSi 
ecfared  entitled  to  the  fund  set  apart  to  answer  the  diaputdd  daimb 


Sir 


IN  TH«  HiQU  Covet  of  .ChjlIicekv.  Iflf 

Sir  Nicholas  B^fy,  ^ikl  tb«  late  Imdy  Bayly  (who  wm  enatled  179^. 

to  one-tbird  undivided  part  of  a  large  real  estate,)  in  1753,  settled  *         vr^^ 
the  tame   to  the  use  of  Sir  Nicholas  and  Lady  Bayl^,  for  thetv  •        £y1  pf 
joint  lives,  and  to  the  uf e  of  the  survivor,  with  the  following  powers  i      ^»aMl>oa 
first,  to  raise  portions  for  younger  children;  Secondly,  to  rgis^'*    LMdy^ATtr. 
£3,000  by  joint  appointment;  Thinlly,  to  raise  .£2,000  by  Sir 
Jfichol^^s  sole  appointment  \  Foiirtbly,  tp  the  survivor  to  raise  so 
much  9f  the  i^bove  two  sums  of  £Sfil(^  and  ^2,000  as  should 
not  hfve  ^ee^  rais^  by  $if  Nicholas  and  Lady  Bayly,  under  and 
by  virti^  of  ttie  aforesaid  powers ;  Fifthly,  to  appoint  the  estate^ 
apd  ip  default  of  appointmeal,  to  the  younger  children  of  tb# 
nffirri^e,  sis  tenants  in  commofi;  Sitthly,  power  to  convey  to  new 
tiuste^,  i^nd  t^  change  the  usee.     Sir  Nicholas  Bayly,  soon  after 
executing  the  abaye  setllepsent,  bad  occasion  form  sum  of  money^i 
and  requested  Liady  B^fy  lo  join  in  the  exeoutioa*  of  their  JoinC 
power  of  raising  £S,000,  to  whicb  Lady  Bayly  consented,  pr^: 
vj^  S|ir  Nicholas  would  cwenant  not  to  execute  his  stfiarate^pomm^^ 
dmnglur  Ufk-time,find  whilst  the  mid  sum  (^£S,0QO  retitaimed        (   v.i    r 
due^  without  her  consent.  :        ^ 

j^dy  J^guly  died  in  1762,  in  1767  Sir  Nicholas  ^^^  having/ 
intqr^^iried  with  defendant  by  deed  ntppoiBied  the  said  sum  o/^ 
£^,00Q^  which  ho  was  ompormnd  to  raise  under  the  afoie8ai4  power,  * 
or  uudef  apy  oj^^m  power,  t,o  he  paid  to  his  executors,  for  payment 
of  debts  and  legacies,  or  for  such  purposes  as  he  should  declare 
a^d  appoiptr- Al  tbi^  U«Ae  the  £SfiOO.  was  due^ 

In  1Z79  Si|-  Niqhffifis  Bqyly,  by  deed,  preparatory  to  s^  oeniicf^ 
aoce  fotr  the  piirppAe  of  partitioo,  recited,  that  he  hia^  notchaiged 
theesU^t«  in.^^y  i94nnec>  except  with  the  aforeaaid  smaof£Sflb(\' 
and  conveyed  tp  IrjM^leee,  who  were  also  tousteea  at  the  marfiag^  • 
s^tde^ient. 

Partition  was  afterwards  made.  4  [  14  ] 

Sir  Nicholas  Bayly  died,  having  by  will  appointed  defendant 
Lady  Bayly  his  solia  executrix  and  residuary  legatee.  The  younger 
children,  upon  the  death  of  Sir  Nicholas  Bayly ,  became  entitled  to 
the  estate,  and  having  agreed  to  Sj^l)  the  same  to  Sir  George 
HeathcotCy  it  was  discovered,  before  the  purchase  was  completed, 
that  Sir  Nicholas  Bayly  had  executed  his  separate  power  of  raising 
;f 2,000,  which  appoifftment,  the  piaintifik  ifldpeacked^  !     .'     '  > 

Mr.  SolicitoT'Generql,  Mr.  Lloydi  and  Mr.  HolK^.—Fkfft,  i)^  ^ 
appointment  is  bad  as  being  agaiosfr  the  covenant  of  1753. — Se- 
condly, as  being  revoked  by  the  deed  of  1779*  '  ' 

ha  support  of  the  first  objection  it  was  insisted,  thi^t  the  spirit 
and  terras  of  the  agreenoent  required  the  £3,000  to  be  paid  off, 
aad  that  nothitig  but  Lady  Bayly*s  consent  could  dispense  with 
SQch  previpus,  condition. 

That  tl|e  ^o<^ '^  2H)d*' ougH  to  haxe  l)eei|'^or/'  and:  that  equitjc 
in  many  cases  will  give  to  the  word  **  and"  the  same  construction  as 
the  word  *' or." 

Upon 
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17p«- 


Eariof 

VXBRI9GB 

htOj  Batlt« 
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Casbi  Argued  and  Dbte&mihbd 

Upon  the  second  point  it  was  contended,  the  deed  of  1779  fur- 
nished very  strong  evidence  that  Sir  Nicholas  Bayly  did  not  intend 
the  deed  of  1767  to  be  enforced,  and  it  was  further  contended, 
that  the  deed  itself  operated  as  a  jrevocation,  it  being  under  a  power 
to  appoint  new  uses,  &c. 

Mr.  Attomey^General^  Mr.  Mitford,  and  Mr.  Fonblanquef  on 
the  part  of  the  defendant  I^idy  Bayly ^  insisted,  that  the  terms  of 
the  covenant  were  clear  and  explicit  widi  reference  to  a  natural  and 
reasonable  intention,  which  was  merely  to  secure  to  Lady  Bayly  as 
Jane  a  benefit  under  the  power  as  possible,  in  the  event  of  her  sur- 
viving Sir  Nicholas  Bayly.  And  that  to  support  the  construction 
contended  for,  it  would  be  necessary  to  strike  out  the  words  ''  during 
her  life,"  and  to  substitute  **  oi^'  for  **  and,"  besides  it  was  admittedj 
even  by  their  construction,  that  Sir  Nicholas  Bayly  might  have 
rai8e4  the  whole  £5,000  if  he  paid  off  the  £3,000,  to  require  whicli 
would  be  imposing  a  difficulty  without  any  possible  benefit  to  an} 
of  the  parties.  That  as  to  the  circumstance  of  the  deed  being  it 
the  possession  of  Sir  Nicholas  at  the  time  of  his  death,  it  was 
where  it  ought  to  be,  and  that  no  inference  of  intent  could  be 
drawn  firom  £e  deed  of  1779^  the  sole  purpose  of  that  deed  being 
to  make  partition  of  the  estate,  and  that  in  point  of  law  such  deec 
did  not  operated  revocation  of  the  deed,  though  merely  voluntary 

The  Lords  Commissioners  were  of  opinion,  that  the  intent  ww 
sufficiently  explicit  to  preclude  all  doubt,  and  that  the  deed  of  par 
tition  certainly  would  not  have  been  a  revocation,  if  the  deed  o 
1767^  had  been  in  favor  of  a  purchaser,  and  that  as  no  case  or  au 
thority  was  referred  to  in  support  of  the  distinctions  contended  for 
they  held  that  the  deed  of  1767  should  not  be  affected  by  the  deei 
of  1779. 

BUI  dismissed. 


aA  ^'^??^  ^m^  (P)  CAMPBELt  and  others  v.  Campbell  and  others, 

A  kgMy  given  QIVSANNAH  HODSDON  made  her  will,  dated  2d  J«/j 
^^JJJJ^'^JJJJJJjl  ^  1780,  and  thereby,  after  giving  several  legacies,  and  amon: 
woidt  of  se-  the  rest,  ''  to  the  four  children  ofher  sister  Lewington  £50  a  piec< 
▼wjoce,  makes  on  their  severally  attaining  the  age  of  twenty-one  years,  but  if  an 
tiialS^i^islSlo-  ^^  ^^^  shall  die  under  that  age  without  leaving  lawful  issue^  th 
noar  determined  said  legacy  or  legacies  given  to  such  of  them  as  shall  die  under  th 
timt  wliere  in  a 

will,  at  to  a  letidae,  two-thirds  were  given  to  a$td  amongst  the  children  of  A,  and  B.  they  took 
as  tenant!  in  comraoOf  bat  ttie  remaining  third  l>eing  given  to  the  children  of  C.  tbey  took  as 
joint>temuits« 

(b)  MorUy  v.  Bird,  3  Ves.  6S8. 

H 


1*  TtfK  HiGft  Court  o*  CnANcctT.  16 

tgeof  twenty-one  years^  shall  go  to  the  survivors  equally*^  an<f  If         1792* 
oily  one  of  them  survives  to  the  age  of  twenty-one  years^  then  n*v-^ 

such  survivor  to  take  the  whole  £200,  but  declaring  always  that  it  is  Campbell 
my  will,  that  such  of  them  dying  under  the  age  of  twenty-one  CAMPasLt. 
years,  if  any,  as  shall  leave  lawful  issue,  such  issue  (and  if  more 
Ihan  one,  equally)  shall  take  the  parent's  legacy,"  she,  as  to  the 
rest  and  residue  of  the  money  to  arise  from  the  sale  or  her  estate, 
both  real  and  personal,  directed  that  the  same  should  be  divided 
into  three  equal  parts,  and  gave  ''  one  just  and  eqtial  third  part 
thereof  unto  and  amongst  the  child  and  children  of  tier  sister  .Rose 
Campbell,  that  should  be  living  at  the  time  of  her  decease.  She 
gave  another  just  and  equal  part  thereof,  %mio  the  child  or  children 
of  her  niece  Elizabeth  Lewington,  which  should  be  living  at  the 
time  of  her  decease,  and  she  gave  the  other  just  and  equal  thkd  [  16  }  * 
part  thereof  unto  and  anumgst  the  children  of  her  niece  CaJtJierine 
Buticaz, .  which  should  be  living  at  the  time  of  her  decease,  and 
directed  her  estate,  real  and  personal,  to  be  turned  into  money,  to 
fulfil  the  purposes  of  her  will,  and  appointed  the  plaintiffs  and  de- 
fendants Glasse  and  Buticaz  executors."  The  bill  prayed  usual  ac* 
counts,  and  that  the  residue  might  be  divided  into  thirds,  and  one 
third  to  be  paid  to  or  secured  for  (lie  defendant  JoAnHo£2sJon  Camp^ 
bellf  aniufent ;  one  third  for  the  defendants  Thomas,  Henry,  Robert, 
and  Susannah  Lewington ;  and  the  remaining  third  part  might  be 
secured  for  defendants  Philip  and  Susannah  Buticaz. 

At  the  time  of  the  testatrix's  decease  John  Hodsdon  Campbell 
was  the  only  child  of  Rose.Campbell ;  Philip  Buticaz,  and  Susannah 
Buticaz,  were  the  only  children  of  Catherine  Buticaz;  and  the 
defendants  Thomas,  Henry,  Robert,  and  Susannah  Lewington, 'wev^ 
the  only  children  of  Elizabeth  Lemngton. 

The  cause  was  heard  May  2,  1 785,  when  bis  Honour  declared 
the  will  well  proved,  and  that  the  same  ought  to  be  established, 
and  the  trusta  carried  into  execution,  and  directed  proper  accounts. 

The  Master  made  his  report,  and  found  the  state  of  the  families 
as  stated. 

Henry  Leznngton  was  since  dead. 

And  the  questions  were.  Whether  the  children  of  the  then  fa-* 
milies,  and  particularly  the  four  surviving  ones  of  the  Lewington 
family,  took  their  shares  of  the  residue  as  joint-tenants,  or  tenants 
in  common  ? 

The  question  had  been  argued,  and  came  on  this  day  for  ju(^ 
ment. 

Just  as  his  Honour  was  preparing  to  pronounce  judgment, 
Mr.  Lloyd  proposed  that  the  question  as  to  the  Lewington  family 
ihould  go  to  law.  Afterwards,  upon  his  Honour's  saying  he  shonld 
nevertheless  make  a  decree  as  toMr.  Hollist*»  clients,  the  ButicaT^Sf 

Mi. 


9* 


17  C/rsBi  Aegueit  AHD  DrrtfiMinili/' 

^79t*         Mr.  Lhyd  withdrew  bis  prbpbsal,  and  liis  Hohouf  proceeded  16  state 
^^"^^  tkt  will,  and  that  in  the  clauais  lis  to  the  reiiidde^  in  those  relating 

CUmpbbu.  ^  the  children  of  Rose  Campbell  and  Catherine  Buticaz,  the  gift 
waa  to  and  amongst  the  diildfeti,  but  that  in  the  gift  to  the  chiicm'n 
of  JElixabeth  Lewington^  th^wbrdd-a/Mf  Of^ongsf  were  omKted^  afnd 
itent  on  to  this  effect* 

The  question  i^  What  hiteriBdt'  the  children  UA^?  And  tifrst 
whether  the  children  of  Rosi  CampMt  would  hav«  takeri  ai  jdirit- 
taneilta  or  as  tendnts  hi  cotttfuon.  Ho#ever  the  Conft  might  fbr- 
wttflj  lean  to  the  eoMtruetlMdf  willsf  so  as  to  cfeate  joint- teiiaYi^j, 
iff  has  now  for  roant  years  feutid  thif  iikidntetiience  of  that  con^truc- 
taohy  and  has  laid  bold  of  ztif  Wbrds  in  a  will  that  will  favor  the 
cdnslntctioto  of  tenailey  in  ctnathtiti.  Fdr  this  purpose,  it  has  laid 
hMA  of  the  words  equally,  sfun^e  anA  sk&re  alike,  to  dnd  between. 
l%eil  wbat  differeiice  is  Aievd  betw^dn  fhcMs  v^ords  ittid  tbW  word 
^  amongstT?  It'isrsakl  thef«  ii  no  case  ^^re  the  word  amongst  has 
laid  this  oouathictaati ;  b*t  Mi*.  Hollisi  has'  pfofdtic^d'  ttte  case 
oflPruniaH.  Banlis^hisror^hdtAB^huM,  llth  Febfbafi/,  niS, 
whtfrr  tha^  wordsi  w<eMr  so  c^tniMted :  there  Jos&ph  Lafie  gti'^h'  as 
IbUorwv:  'Mgin^and  becfueaib  the=  interest,  dWidi^s  andpi'ofiifs 
of  ihy^500  Ba»V  aawtfiiie^^  to  mj  lovhtg  st^^tAtiAsLiiv  Hesiir 
jCm^er  to  bei^eired  by  Wet,  oi*  hcfr  assigns,  for'atid  ddiii^j^  bef  hi- 
tielnA  life>  from  tim^  W  time  ai  the  s^We  sHall  betoibe  du)d  and  pay- 
able, and  from  and  imiAedilAtel'y  dfter  her  de'dea^,  fgiVi^  ahdbe^ 
^B^thy  wiUy  and  order,  that  nty  said- Bank  annuities  5^a//^o  td  and 
0mimgU»tfcx>imwSardh  Millet,  widbw,  and  her  children :"  and  it 
wlis  there  ttocneed;  that  theleg^tees  wete  teii^nti^  in  common:  it  Uin 
the  Ref^Mer'a  beok  of  I772>  foi.  G08  b.  Th^  rule  is,  that  if  there  are 
no  words  to  sever  the  intere)»f,  l^gateefs  iniist  tak6  as  joint-tenants ;  but 
the  word  amongst  must  signify  severance,  or  it  would  not  mean  any 
Aimg^  and  the  CouH  ha^  given  it  tbal  eflect.-^A  sitnilaf  construe- 
Ifeii'babs  beenfgiv^n'in  ffftflA  v.  Iteath,  2  Atk;  1^1,  and  in  JUgdisn 
V4  Falier,  S  Atk.  781,  of^dA  sindilar w'ord9(ct).  H^  itWas  idsisted 
upon  that  this  was  a  case  which  did  not  admit  of  a  joint-tenancy, 
being  the  case  of  a^legaciy.  I  did  nol^  think  there  waa  a  dbubt  that 
legatees  might  take  as  joint-tenants.  But  Perkins  v.  Sdyhton 
(ante,  vol.  i.  p.  118.)  was  cited,  where  Lord  Thurlow  seems  to  have 
thought  otherwise.  In  Drap^Wdsi^,  £  Ch.  Ca;  64,  Lofd  Chan-- 
ciilor  did  hot  lik^  the  doctrihel  that  eieeutors  should'  take  ai  joint* 
[  IB  }  tenants,  and'said>that  itmust  beso^  ^^  since  thcj  judges  will  haVe  it 
^  ae:"  but  that  cas^^has  been  since  settled  to  hii  so.    In  Webkter  v. 

Webster,  2  P.  W.  347,  they  were  merely  residuary  legateeid,  and 
ye(  were  bdd  to  be  joiK^teiiafits«  Both  m  that  case'  and  in  Cray^ 
V.  Willis,  2  P.  W.  59Q,  it  was  held,  that  unless  there  are  words* 
te  aever  it  it  must  be  a  j<dfit'^t«liitky.    In  Crayv.  Vl^illfs  there  is 

(a)  Neither  of  the^e  two  cases  tne  there  were  the  wordif  tihtke  mid  jJbthr' 
•By  thing  to  the  purpose,  for  in  both  mUke,  in  the  other  there  were  the  words 
tli^re  wtre  otttir  wordi.    In  th«  first      efualhf  to  be  divided.  (Seijt.  HUl). 

much 
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siiich  remsoniiig  upon  the  smentof  the  eiccator;  but  I  canitot  ]r79& 

c9Beeive  that  the  executor  fivii^  or  not  giving  his  aasent  can  vary 

tbe  rights  of  parties,  whether  there  was  or  was  not  an  assent  the^ 

matter  would  remain  the  same*    The  same  general  doctrine  it 

recognised  by  ijord  Talbot  in  the  case  of  Stephens  v.  Hide,  For.  d7. 

\a  Perkins  v,  JBaynion  there  are  two  points  determined ;  die  oatt 

is  that  betn^een  tbem  will  sever  the  interests ;  but  it  was  doubted. 

whether  joint*tenancy  applies  to  a  legacy :  Lord  Chancellor  there: 

refisrs  to  the  case  of  Warner  v.  Hone,  1  Eq.  i&b.  S92 :  but,  upon 

Ipoking  into  the  book,  that  case  contained  the  words  equallyt 

amongst  them,  and  the  same  words  appear  in  the  other  report  cdT 

the  same  case,  Pr.Ch*  491*    He  also  cites  Sanders  v.  Ballard, 

3-CI|«  R^.  214^  which  was  certainly  so;  but  that  case  has  been: 

considewyl  as  over-ruled  by  Sir  Joseph  Jekyll.    In  fact  this  waai 

nq|t  the  point  before  Lord  Thurlom  in  Perkins  v>  Barton,  andl. 

he  cited  the  cases  only  as  stating  tbei  (fuestion.    I  take  the  law; 

thfrajEiM^  to  be,  that  where  a  l^acy  is  given  to  two  or  mor^.  per- 

i^i^,  whMbsr  they  are  made  executors  or  not^  that  they  are  joiat-^ 

tenants. 

Then  the  next  question  is,  whether  diere  is  any  thing  here  to 
Aem  Ue  saeant  toi  mtrodnce  words  o£  seTerance^    She  ha«  inter- 
psiod  words,  of  severanae  in  the  two  former  cases^  aodJias  omitted^ 
tod^  it  kcve.    With  respect  to  the  Lemngtons,  il  is  sakb  she  couUb 
i^t  meaA  diffiipentlf  as  to  these  children,  from  what  she  dsd  as.  Isn 
thn  ey^hers^  bul  I  cannot  foUow.that  reasoning ;  here  are  no  wordni 
of  acMvanfiS.    Itia  said  that  is  the  U«mder  of  the  deck:  but  it  ia\ 
ni^ie  essential  tA  the  purposes  of  justice  that  there  should  be  fixed; 
nilisnof  cpnstmctmi,  thaui  that  m  judge  should  form  coufectuies  aa*. 
tf»  die  inteiitof  the  testi^or.    I  am  iherefiaie  of  opiniou  that  then 
Mrordsene  not  in  tkta  case  sufficient  to  sewer  the  interest^  but  that 
i^iwasta^MMttenancy  aiid^iiaa.survi«ed(a). 

Willii respect  to  the  diveettmkas  to  mainteMBBcei  |hece:masl  bear*       [19  ] 
dinetlioatQbihe;  Master  to.eniiuiie  fay  whom  the  children  have  beear 
nMinlained^  ami  what  bat  .been  expended* 

(f)  At  to  thi\  vide  Perkim  r.  BaywioUp  ante,  voT.  i.  p.  118,  and  the  notte  si 


JL  BtLI^fitetl  by  the  plaiutiff  Master,  as  excenfor  of  his  1«^  jjf^'^^!!' 
"^^^  wife  Martha  Master,  praying  an  account  of  monicrpaid  ^^]onen,Eyre^AA-^ 
her  to^tte  defbMhint;  and  to  have  an  agreement  entered  into  by  her  AMrte,  uid  H'Utuu 
te  pay  Ibe  defendant  an  additional  ren^  delivered  up.  A  married  womaa 

.  having  fepmte 

9mneiCty,agi{ees.wUb  die  landlord .  tot  psy  an  additional  rent  for  her  husband's  house,  ia 
conseqaenco  of  having  it  better  fitted  op :  she  dies,  and  the  husband  £les  a  bill  for  tlM 
of' the  flBoney,  and  to  have  the  sgreemeat  defhrered-ap  st-finHRMilent  on  him:  htti 

The 
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1792.  '  The  bill  statei),  that  the  defendant  let  the  plaintifFa  house  at  the 

wvw  rent  of  «££0,  under  a  lease,  bearii^  date  29th  November ,  1771^ 

Master  and  (hat  the  plaintiff  had  discovered,  that  soon  after  Martha  (who 
Fduek.  ^^  entitled  to  the  rents  and  profits  of  a  real  estate  as  her  own 
sepaimfee  property)  had  entered  uito  a:  privalB  agreement  (bearing^ 
date  a  few  days  after  the  lease)  to  pay  the  defendant  a  further  rent 
of  «f  18,  in  consideration  of  the  house  being  differently  fitted  up, 
and  had  paid  such  additional  rent  till  her  death.  This  agreement 
with  the  wife  the  bill  charged  to  be  a  fraud  on  Martha  Master^ 
and  obtained  by  improper  means,  that  the  house  was  not  extraor- 
dinarily fitted  up,  and  was  not  worth  more  than  £20  a  year. 

The  defendant  in  his  answer  denied  any  imposition  upon  the 
plaintiff's  wife,  and  stated  that  the  agreement  wa^  drawn  up  by 
her  own  solicitor,  and  that  the  house  was  fitted  Up  by  her  own 
direction,  and  according  to  her  own  fancy,  and-tfiat  the  origmal  and 
additional  rents  made  but  a  moderate  rent  for  the  house. 

It  was  in  evidence'  that  the  defendant  had  put  up  the  house  to 
sale,  and  had  upon  that  occasion  represented  it  as  a  house  let  for 
«£20ayear. 

[  %  ]  Mr.  Mamfield  for  the  pluntiff. — ^The  merits  of  the  case  lie  in  a 

small  compass,  and  go  upon  a  familiar  principle.    The  object  of 
the  bill  is  to  recover  the  money  paid  by  the  wife  under  this  agree- 
ment, which  was  a  fraud  upon  the  plaintiff,  who  thought  he  had  a 
house  at  £90  a  year,  and  did  not  know  that  any  more  was  to  be 
paid  for  it,  much  less  that  there  was  a  ftirther  rent  to  be  paid  out 
of  his  wife's  fortune.    It  is  no  answer,  that-  that  payment  was 
nothing  to  him,  as  she  mi^t  give  away  her  property.    That  argu- 
ment is  false,  as  the  husband  is  hurt  by  it.    The  wife  having  separate 
property,  it  is  true  she  may  bmd  it :  but  all  such  agreements  with 
respect  to  it  are  a  fraud  upon  the  husband,  because  he  has  a  just 
expectation  of  a  benefit  frcmi  that  property.^   Here  it  was  a  firaud^ 
as  the  agreement  related  to  a  subject  for  which  the  husband  was  to 
pay ;  and  it  drew  the  husband  into  an  agreement,  which  he  would 
not  have  entered  into  if  he  had  known  of  this  under-hand  agree- 
ment with  the  wife.    Clearly  thb  agreement  is  injurious  to  the 
husband :  but,  if  it  was  not  so,  as  relating  to  the  separate  property 
of  the  wife,  being  a  fraud,  Mrs..  JIf os^er  would  have  a  right  to  be 
relieved  against  it,  if  she  were  alive;  and  the  husband  has  the  same 
right  as  her  representative.    It  stands  on  the  same  principle  as  an 
agreement  or  bond  to  return  part  of  a  portion  on  marriage.    Tlere^ 
though  there  is  no  issue,  and  the  husband  sues,  who  gave  the  security, 
he  is  relieved,  because  the  bond  is  founded  in  fraud.    Redman  v. 
Redman,  1  Vem.  341.    Gale  v.  Undo,  S.  B.  475,  where  the 
persons  who  sought  relief  gave  or  were  privy  to  the  securities. 
rfeville  v.  Wiltdhson,  (ante,  vol.  i.  p.  545,)  is  another  case  where 
the  party  was  prevented  from  having  the  benefit  of  an  agreement, 
•  because  fraudulent  as  to  other  persons;    As  where  a  debtor  gives 

up 
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■ 

t^  tuj  property  to  his  creditors,  and  one  creditor  takes  a  security  179^ 

for  a  lai]ger  sum,  the  Court  will  relieve,  because  it  is  a  fraud  oil  ^^^. 

the  other  creditors.    There,  thou^  in  hct  no  injury  is  done,  it  it     .  MAiTik 
set  aside,  because  fraudulent  as  to  third  persons.    So  here  the        ^umu 
agreement  was  a  fraud  upon  the  husband;  and  those  who  stand  in 
the  wife^s  place  have  a  right  to  be  relieved  by  having  it  repaid.  '  1 

And  it  is  proved  the  house  was  not  worth  more  than  £tO  a  year, 
and  die  agreement  with  the  wife  was  kept  a  secret  from  the 
hiisbaad. 

But  the  Lords  Commisrioners,  without  hearing  counsel  for  the 
defendant^  dismissed  the  bill  (a). 

(a)  At  to  tiie  extent  to  which  a      perty  h  considered  at  a /enie  jofe,  vide 
named  wonan  iiaving  lepante  pro*      Socketty.  fFrif,  post,  4QS. 


3. 
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S.C. 
1  Vi$.  Jan.  514. 
Blake  v.  BuMSURY.  InCmartdmrimg 


npHE  late  Sir  Patrick  Blake,  theo  an  infant,  by  virtue  of  an     liaeokt^Ina 
-**    act  of  oailiament  enabling  him  so  to  do,  by  indenture  beandg    ^'^t  ^^  "^"4^ 
date  13th  Jpril,  1762,  and  made  previous  to  and  in  contemplation  IS^^^S"^"^ 
of  his  mamase  with  AnnabtHa,  the  daughter  of  the  Rev.  Shr  y!!S!^liXwumu 
fVUliam  Bwwwy,  Bart,  and  for  making  proidrion  for  an  eldest  j.  by  oMrriago 
son  of  Aat  marriage,  granted  to  the  trustees  in  that  indenture  a  aetticBett^  pro- 
dear  rent-diaige  o?«££,000,  to  be imdt^ and  pmfiMe  katf^yearfy  "SSli^JSSStM 
md  of  all  hu  pikmtations,  lands  and  nereditamenta,  slaves  and  of  tke  aavriage, 
appurtenances,  in  the  island  of  St.  Christopher  in  die  We$t  India,  ehargcd  apon 
and  to  commence  from  the  death  of  the  said  Sir  Patrick  Blake,  JSl^JlSjSbh^ia 
in  trust  for  the  first  son  of  the  said  intended  marriage  in  tail-male,  ^Ul  gives  tothe 
with  remainder  to  the  second  and  other  sons  in  tail-male ;  and  de-  eldest  son  the 
mised  the  said  plantations  to  the  trustees  for  a  term  of  two  thousand  j^  ^uii^i^iaiB- 
years,  io  trust  for  better  souring  the  said  rent-charge.    There  was  d^n  over,  aad 
a  proviso  Uiat  this  rent-charge  should  cease  upon  Sir  Patrick  conanns  the  s*t> 
Blakt^s  settling,  within  a  limited  time,  lands  in  England  of  the  ^^^  ^^wt 
same  value  to  the  same  uses.  elect  between 

By  indenture  bearing  date  19th  June,  1778,  between  Sir  Patrick  thisprovish 
Blake  and  the  trustees  therein  named.  Sir  Patrick  Blake  granted  ^  *^^^ 
his  manors  of  Langhom  and  BardweU,  in  the  county  of  Suffolk, 
to  secure  the  sum  of  jf  15,000,  in  tnist  for  his  younger  children. 

Sir  Patrick  Blake  by  his  will,  dated  Sd  Jwie,  1784,  derised  all 
his  real  estates  in  the  island  of  St.  Christopher  in  the  West  Indies, 
and  also  in  Great  Britain,  to  trustees,  in  trust,  to  convey  the  same 
to  the  said  trustees  for  a  term  of  five  hundred  years,  in  trust,  with 
the  rents  of  the  said  estates,  or  by  sale  or  mortgage  thereof,  to  raise 
such  sum  of  money  as,  with  the  money  product  by  ti.e  testator's 
real  estate,  should  be  sufficient  to  pay  me  annuities  the  <nn  given, 
and   to   raise   certain  sums   of  money   payable   at   tAe   times. 

Vol.  IV.  c  and   * 
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1 79^-  and  in  manner  therein  mentioned,  and  subject  to  the  said  term, 

v*^/^  to  the  use  of  the  plamiiff  (by  the  name  and  d«8cription  of  his 

Blake  eldest  son  Patrick  Blake)  vjid  his  assigns  for  life,  sans  y^mste^ 
BuNBijRY.  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
r  £2  1  inainder  to  his  (plaintiff's)  first  and  other  sons  in  tail-male ;  re- 
mainder to  testator's  second  son  in  like  manner^  with  divers  rc- 
noiainders  over,  with  an  ultimate  remainder  to  his  (testator^s^  riglit 
heirs :  with  powers  to  the  tenants  for  Kfe,  when  in  possession,  of 
jointuringi  charging  with  portions  for  younger  children,  and  leas- 
ing ;'  and  the  testator  devised  lands,  for  the  purchase  of  which  he 
had  contracted,  and  his  house  in  Portland  Place  to  similar  uses  : 
and  the  testator  devised  all  hit  plantations,  S^c.  in  the  island  of 
Montsertat  in  the  WestlndieSf  to  the  same  trustees  for  five  hun- 
dred years,  to  commence  at  his  death,  sans  waste ;  in  trust,  out 
of  the  rents  and  profits  or  bjLsale  to  raise  £T,O0O,  for  his  younger 
son  James  Henry  Blake  at  twenty-ene,  or  in  case  he  should  die 
before  that  age,  to  sink  into  the  estate,  and  subject  thereto  he 
"'''  gave  the  said  plantations,  8fc.  in  Montserrat  to  his  son  (the  plaintifi) 

..Patrick  Blah/e  for  life,^  with  remainders  over :  and  he  did  thereby 
ratify  and  confirm  the  seittementf  whereby  his  said  son'  Jawies 
Henry  Blake,  and  his  said  daughter  Annabella  Blaki,  his  only 
.survmng  youi^er  children  by  his  late  wife,  wouid  be  entitled  to 
the  stun  of  «£26,obb,  in  equal'  portions^  'so  far  as  die  san^e  related 
to  his  said  children,  ^d  gavebi^  ^rsbiiftl  estate,  aftdt  payment  of 
debts,  4rc>  and  completing  the  said  contract  unto  his  s^id  son  the 
plaiiitiff,  in  ^ase  he  should  attain  twenty-one.  hb  executors,  ^c. 
and  appointed  the  trustees  executors  of  the  will. 

The  plaintiff's  bill  prayed  that  the  trustees  ought  execute  a  con- 
veyance or  settlement  of  the  estates  of  the  testator,  according  to 
'  the  directions  of  the  will,  and  that  possession  of  the  said  estates 
and  of  his  estates  in  the  island  of  Montserrat  might  be  delivered  to 
plaintiff,  he  submitting  to  keep  down  the  annuities  and  other  sums 
cliarged  thereon,  and  for  an  account  of  the  personal  ^tate  and 
possession  thereof. 

'  llie  defendants  admitted  flie  facts,  but  the  trustees  in  their  an- 
swers stated  that  the  personal  estate  of  the  testator  was  deficient, 
and  tlie  other  defendants,  who  were  remainder-men  in   the  settle- 
ment, or  had  charges  on  the  estate,  submitted  in  what  manner  the 
'  testator's  debts  and  the  several  legacies  and  annuities  should  be 
paid ;  and  whether  possession  of  the  estates  ought  to  be  delivered 
[  £3  1       ^o  the  plaintiff  as  is  claimed  by  his  bill,  and  prayed  proper  direc- 
..  tions  for  payment  of  their  charges  and  annuities. 

This  raised  at  the  hearing  a  previous' question,  whether  the  pre- 
.  sent  plaintiff,  and  those  who  claim  under  the  settlement,  are  en- 
titled to  take  the  rent-charge  under  the  setdement,  and  the  estates 
subject  to  the  rent-charge  and  other  benefits  under  the  will ;  or 
*  this  is  a  case  in  which  the  plaintiff  and  those   who  claim    the 
rent-charge  under  tlie  settlemeut  are  to  be  put  to  their  election. 

Mr 
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^  Mr.  Solidfor-General  and  Mr.  Graham,  for  the  plaintiff,  ar-  170?. 

gued  that  it  did' not  appear  from  the  will*  that  the  testator  had  any  s^Jj 

inteotion  of  satis^ing  the  annuity,  and  it  must  appear  so. in  order  Blakk 

to  have  that  effect.    That  the  principle  of  equity  is,  that  where  a  «'• 

party  taking  under  a  will  has  a  tide  piaramount  the  will,  that  he  B""»"»^: 
must  elect  under  which  lie  will  take ;  but  the  intent  of  the  testatoi- 
that  be  shall'  do  so  must  appear  by  express  words  or  declaratioii 
plain:  Noj/s  v,  Mordaunt,  2  Vern.  581.  Streatfield  v.  Streafr 
fold,  Fpi:.  176.  and  PuUeney  v.  The  Earl  of  Ddrlington,  (ante, 
ybl.  i,  p.  223.)  The  interests  given  here  ^ere  perfectly  different, 
TTiere  are  no  words  to  shew  he  meant  to  satisfy  the  annuity.  By 
.tfie'confirmation  of  the  settlement  as  to  the  younger  children's  for- 
tunes he  did  not  mean  to  affect  the  antiuity,  which  ht  does  iio't 

mention. 

•      •      . 

.  Mr.  Mansfield  and  Mr.  Preston,  for  the  defendants,  admitted 
this  ^vas  a  question  of  intention,  but  contended  that  here  the  tes* 
tator  only  iMended  to  ^ive  one  provision^',  and  where  he  confirmed 
the  settlement  as  to  the  youAger  children's  p6f tiohs,  he  had  for- 
gotten the  provisions  miade  for  the  eldest  son.  If  forgotten  it  falls 
within  file  case  oF  barren  v.  Warren  (ante,  vol.  i.  p.  305.) 
Tle^r  resenibl^^  it  to  the  case  of  an  ahnuity  given  to  a  dowress, 
heiag  a  satisfaction  for'  dower^  though  n6t  'mentioned  as  such  ifi 
the  will,  and  cited  the  icajses  6t  Arnmiiv.  KenpUeiid^  Amb.  466[. 
VUlareal  y.  J/)rd  Galway,  Amb.  682.  and  Jones  y.  Cottier,  Am^. 
7S0.  which  they  insisted  viere  ii6t  affected  by '  Foster  v.  Cook, 
[Me,  voKiii.  p.  3470  where  Lord. Z%ur/oz&  said  he  did  not  s6e 
sufficient  to  maKe  1^  h  satisfaction.  '  ' 


Mr.  Soiidtor-General,  in  reply,  went  largely  itito  the  question  [  ^  ] 
of  intention :  with  respect  to  the  cases  as  to  dbwier,  he  said  they 
were  answered  by  Pearson  v.  Pearson,  (adte,  vol.  i.  p.  292.) 
which  'shewed,  that  wherever  the  atinuity  was  consistent  with  the 
dower  it  was  held  not  to  be  a  satisfaction ;  by  that  of  Foster  v. 
Cook,  where  Lord'  Thurlow  followed  the  ^authority  6f  Pitts  v. 
Smnvden,  (stated  in  the  note  vol.  i.'  p.  292.)  atid  rejected  ihdt  of 
Tilfarealv,  Galzmy.  That  both  this  case  and\4 r/ioW  v.  Kemp- 
stead  were  decided  on  the  ground  of  being  inconsistent  with  the 
^wer. '  In  the'present  case  Ihere  is  no  inconsistency  in  the  plain- 
uff^a  taking  bo£h  the  annuity  and  the  charged  estate. 

The  cause  stood  over  for  a  few  days,  and 

Lord  Commissioner  Eyre  this  day,  after  stating  the  case, 
pronounced  the  judgment  of  the  Court  to  the  following  effect  : 

The  question  is.  Whether  the  present  plaintiff  is  entitled  to  take 
Ae  rent-charge  and  other  benefits  under  the  settlement,  together 

c  2  with 
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*179^-         witlv  the  estate  subject  to  the  rentchai^ge;  or  it  is  a  case  wherif 

,  w-vw  the  plaintiff  is  to  be  put  to  his  election. 

Blakb  It  is  the  settled  doctrine  of  a  court  ofequitj,  and  agreed  on  all 

AvM  jioRT.       hands,  that  no  man  shall  disappoint  the  will  under  which  he  takes  ; 

tlierefore  if  a  man  gives  to  B.  lands  to  which  he  has  no  title,  and 
which  are  the  estate  and  in  the  possession  of  jt.  (to  whom  he  gives 
by  the  same  will  other  parts  of  his  estate);  jt.  must  elect  and  con- 
vey his  estate  to  B*  or  he  cannot  take  the  benefits  under  the  will. 
It  is  only  a  modification  of  this  rule,  where  the  testator  who  haa^ 
in  his  life-time  by  settlement  subjected  his  property  to  particular 
incumbrances  upon  it,  afterwarcu  devises  it  free  firom  incum^ 
brances;  and  wherever  that  is  done  the  persons  who  take  under  tb^ 
settlement,  or  others  who  derive  interests  under  the  will,  must 
permit  the  estate  to  go  in  the  new  channel  which  the  will  has  made. 
The  putting  devisees  under  a  will  to  an  election  is  a  strong  opera- 
tion of  a  court  of  equity — and  I  agree  that  the  dispetition  by  th^ 
testator  of  what  he  had  no  r^t  to  dispose  of  must  appear  upon 
the  face  of  the  will  by  declaration  plam,  or  by  necessary  eoneliH 
sion  from  the  circumstances  disclosed  by  the  will;  for  no  man  is  to 

£  25  ]  be  deprived  of  his  property  by  guessiiq;  or  conjecture  (a).  On 
the  other  hand  the  Court  is  not  to  refuse  attention  to  what  amounta 
to  a  nioral  certainty  of  the  testator^s  intention,  where  that  is  to  be 
gathered  either  firom  the  state  of  the  property  or  the  purview  of 
me  will. 

After  these  prtCminary  observations!  I  proceed  to  examine  the 
nature  of  the  instruments. 

The  rent-chai^e  is  a  branch  of  a  fiunily  setdement;  it  provide 
not  only  for  an  eldest  son  but  for  a  jointure,  and  portions  for 

^  younger  children^ 

The  rent-charge  in  partii^ular  is  a  provision  for  the  eldest  son  ^ 
but  the  settlement  must  be  looked  upon  in  two  views,  not  only 
as  a  rent-chaj^e  for  the  eldest  son  to  the  extent  of  £^flOO  a  year, 
but  as  a  provision  for  the  family. 

The  will  should  be  seen  in  the  same  view  as  a  general  setde- 
ment  of  laige  property  (and  tn^er  alia  of  the  very  same  prbperty 
out  of  which  the  rent-charge  was  to  issue)  to  his  sons,  his  dau^v- 
ters^  and  the  collateral  branches  of  his  family^  The  first  observe^ 
tion  which  occurs  upon  it  is,  that  they  are  both  in  pari  materid. 
I  think  it  appears  plain  upon  the  face  of  the  will  that  the  testator 
had  the  settlement  before  him — ^he  refers  to  it  in  one  part,  where 
he  is  adding  to  the  provision  for  his  second  son,  and  we  are  not  at 
liberty  to  act  upon  so  remote  a  conjecture  as  that  he  forget  the 
provisions  for  bis  eldest  son,  and  remembered  that  for  the  youn- 


(a)  See,  *s  to  tbii,  Forreder  ▼.  CoHon,      ftrrcd  fo  in  tbe  Editor's  note  to  if. 
1  Edes,  655,  and  tlM  obtenmtiont  re- 
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;gcr.^  The  will  entirely  purports  to  devise  the  whole  estate  t^t  St  17W. 
Cknstapher\  with  the  stock,  Sfc* ;  for,  admitting  the  rent-charge  .  ^^^^^ 
to  be  a  subsisting  incumbrance  upon  it,  it  is  not  a  particular  es«-  Blakb 

tate,  like  dower,  nor  takes  the  estate  out  of  him  like  a  mortgage ;  Bunbvrt. 
therefore  he  meant  to  dispose,  and  he  did  dispose  of  the  whole 
estate,  as  every  man  does  who  has  an  estate  subject  to  incum- 
brances. Tlie  argument  that  he  must  be  taken  to  have  meant  to 
dispose  of  only  such  part  of  it  as  the  rent-charge  h^d  left  him 
does  not  apply :  nor  does  the  consideration  as  to  the  interest 
which  he  had  in  property,  which,  if  exercised,  might  be  part  of 
his  personal  estate ;  he  did  not  mean  to  pass  tliat  interest  by  words 
unapt  for  the  purpose. 

Where  an  estate  has  incumbrances  upon  it,  the  gift  of  the  es-         F  ^  1 
tate  does  not  shew  that  it  is  to  go  to  the  devisee  without^  incum- 
brances.    It  goes  no  further  than  to  give  the  whole.    The  incum- 
'brancea  must  prevail  by  their  own  weight. 

Here  he  meant  by  his  will  to  dispose  of  his  whole  estate ;  the 
will  purports  that  the  term  was  to  commence  immediately;  it 
appropriates  to  its  own  purposes  th6  whole  rents  and  profits  :  and 
here  it  becomes  inconsistent  with  the  settlement,  which  had  ap- 
propriated the  rents  and  profits  to  the  raising  £^flO0  a  year  for 
the  eldest  son. 

This  seems  to  throw  the  onus  probandif  as  to  the  intention  of 
the  will^  upon  the  plaintiff,  and  to  calf  upon  bim  to  shew  that 
the  testator  intended  not  to  dispose  of  the  whole  rents  and  pro- 
fits, but  of  such  part  only  as  should  remain  after  satbfying  the 
rent-charge. 

In  ord^  so  to  understand  the  willy  we  must  look  to  matter  de^ 
hors  it;  for  we  never  could  collect  from  the  words  of  it  that  he 
meant  to  dispose  of  less  than  the  whole;  and  having  disposed 
of  the  whole  estate,  out  of  which  the  rent-charge  was  to  arise, 
the  person  takmg  the  rent<:harge  must  submit  to  that  disposi- 
tion. 

But  let  US  see  whether  there  was  not  a  particular  intention,  appa- 
rent on  the  face  of  die  will,  to  substitute  the  one  provision  for  the 
ddest  son,  and  those  who  might  claim  under  the  settlement,  instead 
of  the  rent-charge  granted  by  the  settlement.  It  is  clear  that  be 
meant  to  provide  for  the  eldest  son  and  those  who  might  stand  in 
his  place. 

The  courts  of  equity  lean  against  double  portions  for  the  .benefit 
of  Aunilies. 

The  nature  of  the  incumbrances  created  by  the  will,  and  without 
looking  Ottt  of  the  will  for  other  heavy  charges  to  which  the  estate 
wu  subject,  render  it  impossible  to  suppose  he  meant  the  charge 
to  accumulate. 

If  he  meant  to  substitute  the  one  for  the  other,  the  eldest  son 
would  want  a  maintenance,  if  it  was.  cumulative  he  ^uld  not ;  but 
|he  teMsitot  has  given  a  maintenance  to  the  e^itent  of  .^SCK)  a  year,        [  27  ] 

wliich 
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]7d2*         which  raises  a  violent  presumption  that  he  had  made  a  substituted 
v^s/w  provision  unproductive  of  maintenance  for  one  productive  of  it. 

Blakh  This  appears  from  the  part  of  the  will  which  is  cumulative — the 

BuMBURY.  pi^^on  for  the  second  son:  the  provision  for  him  being  cumu- 
lative, he  had  maintenance  under  the  settlemept,  which  the  testator 
ratifies  ;  it  was  supposed  in  the  argument  that  he  had  not  the  provi- 
sion by  the  settlement  not  taking  effect  till  the  death  of  his  mother, 
but  the  £20,000  three  per  cents,  were  sold  out,  aud  produced 
j£l5fiO0  which  was  lent  to  Sir  Patrick  Blake,  on  mortgage,  which 
was*  declared  to  be  for  the  jrounger  children. 

And  this  will  be  an  answer  to  the  question  asked  in  the  argi|- 
menty  whether  the  plaintiff  was  to  give  up  his  contingent  interest  in 
this  £20,000^  He  has  no  longer  a  contingent  interest  in  it  und^ 
the  settlement ;  if  he  bad,  I  should  say  no.  The  testator  has  not 
affected  to  give  it  away,  and  consequently  the  question  of  electiqu 
cannot  apply  to  it. 

This  provision  being  cumulative,  and  the  former  prodi|cing 
maintenance,  Sir  Patrick  Blake  provides,  that  the  cumulative  pro- 
visions should  not  produce  maintenance. 

If  I  was  asked  why  he  did  not  express  his  intention  as  clearly 
to  satisfy  the  claim  of  the  elder  son  under  the  settlement,  I  can  see 
no  reason ;  but  the  will  being  ill  drawn  can  make  no  difference  in 
its  effect.  He  might  think  he  was  fully  satisfying  the .  rent-charge, 
by  giving  his  son  a  better  thing,  which  included  the  rent-chai^e. 
He  might  not  attend  to  the  difference  as  to  the  plaintiff  being 
able,  as  tenant  in  tail,  in  the  case  of  the  rent-charge,  to  bar  the 
remainders  by  a  recovery.  It  is  probable  he  considered  the  rent- 
charge  as  that  which  was  to  descend  to  the  plaintiff's  i|rst  and  other 
sons,  with  remainder  to  the  second  son  in  strict  settlement,  as  the 
estate  is  to  do.  Whether  he  had  the  settlement  before  hipii  or 
not,  whether  he  remembered  or  forgot  the  rent-charge,  is  of  little 
consequence  to  the  real  point  in  the  cause.  He  has  made  adispo^ 
sitioii  inconsistent  with  that  made  by  the  settlement,  and  there  is 
[  28  ]  strong  evidence  of  particular  intention  to  make  the  provision  in 
the  way  he  has  done  it  And  by  the  words  he  has  used  he  must 
•be  taken  to  have  known  of  the  settlement.  .Therefore  the  will 
being  inconsistent  with  it,  the  plaintiff,  by  the  known  practice  of 
courts  of  equity,  must  be  put  to  his  election. 

I  avoided  incumbering  the  matter  with  cases  of  dpwjer.  Whe- 
ther those  cases  are  well  or  ill  determined  is  not  the  question .  h/^re. 
Tenancy  in  dower  is  an  estate  in  part  of  the  land  di^ercql  from  the 
estate  in  the  other  part  of  the  land.  Testators  pass^4  tl^l^ir  o^u 
estates,  and  this  was  not  theirs.  There  a  particular  ijit^tjpust 
be  made  out ;  and  here  it  is  that  judges  have  differed,.  qr^8f^|i)ed 
*  to  differ  upon  the  subject,  no  two  cases  beit^  precisely  the  satne  iu 
circumstances  (a). 

(a)  \s  to  the  cases  npbn  dic^stihjcct      PeMiii  Vi  i?raVjf«,'aiitb,  vo!.1i  2^. 
ol*  dower,  vide  the  Editor's  note    to 

J3ut 
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But  ifae  rule,  and  the  application  of  it  to  cases  rouat  be  our  ovlj 
guide ;  and  the  Court  is  of  opinion  that  the  plaintiff  is  ppt  to  aii 
electkiD. 

The  pbintiff  aifiterwards  signifying  his  intention  to  take  under 
the  willy  the  Court  ordered  that  he  be  let  into  possession,  on  giving 
security  to  the  amount  of  £10,000,  to  abide  such  order  as  the 
Court  might  make  as  to  th^  afmuiti^s  and  other  incumbrances  on 
the  estate.(a). 
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(•)  See  the  present  case  cited  and 
relied  upon  in  the  Hon»e  of  Lords,  in 
the  late  case  of  Lord  RancHffe  y.  Lady 
Perkynty  6  Dow.  149.  Vide  aUo  For- 
rester ▼.  Cotton^  1  Eden,  532,  and  the 
Editor's  note  to  iL 

The  principal  modem  cases  vpon 
the  dectiine  of  election,  are,  JFrek€  v. 
Lord  Barringion^  ante,  vol.  iii.  274. 
J^ioMd  V.  HudUstone,  ib.  285.  Petti- 
wvrd  V.  Preacott^  7  Vcs,  541.  Sheddm 
T,  Go9driehy  8  Ves.  (where  all  the  prior 
cases  are  collected),  Moore  v.  Butler^  2 
Sch.  Sc  Lef.  266.   Birminsham  v.  Kir- 


fr(fii,  ib.  449.  Bich  v.  CockeUy  9  Ves. 
369.  AtidrewY.  Trinity  HaU,  ib.  539. 
JE^lim^  Y.  CUtheroWf  (and  oases  cit.  ib4 
10  Ves.  589.  Broome y,  Monck^ib.fiXG. 
Juid  V.  Pratt^  13  Ves.  173.  TtieUusaon 
V.  fi'oo4fofdy  ib.  209.  Lord  Remt6tduttk 
V.  Wod^ordy  1  Dow.  249.  Bredie  ▼• 
Barry,  .2  V.  &  B.  127.  IVelbv  y.  Welkjh 
ib.  187.  Chalmers  v.  Storxi,  ib.  222. 
Dashwood  V.  Peyl«N,  18  Ves.  41.  Green 
V.  Greeny  2  JVIeriv.  86.  Tibhits  v.  Tib- 
bits,  ib.  96.  n.  Lord  RtincU^e  v.  Lm^ 
PerkynSy  cit.  sup. 


1792. 
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Spurrier  v.  Mayoss. 

'^H£  bill  prajed  Uiat  the  defendants  might  be  decreed  to  com- 
*'-    plete  their  purchase  of  certain  houses. 

r 

I 

llie  defendants  insisted  that  the  contract. for  the  purchase  w^ 
usurious. 

The  secernent  was  in  snbstance  as.  follows :  1780,  Memoran- 
dum— We  have  this  day  purchased  of  Spurrier,  the 
'  houses-situate  in  for  the  sum  of  £430,  of  which  we 
have  paid  the  sum  of  ^200  in  two  notes,  and  agree  to  paj  tl)e 
remainder  on  or  .before  Michaebnas-day  next,  with  5  per  cent. 
interest,  or  if  we  fail,  then  to  pay  a  rent  of  <£42  per  annum  in  li^u 
of  interest,  subject  howeter  to  a  deduction  of  5  per  cent'  for  so 
much  of  the  remaioipg  sum  of  <£230  as  shall  be  then  paid. — Pos- 
session was  delivered  to  the  defendants. 

The  Master  of  the  Rolls  (Lord  Kenyan)  decreed  the  purchase 
to  be  completed ;  from  which  decree  the  defendants  appealed, 

Mr.  Mansfield  and  Mr.  Richards,  in  support  of  the  appeal 
coiUeudtd,  that  wherever  a  creditor  allowed  his  debtor  to  retain 
money  iu  his  hands  for  which  he  receives  more  than  5  j>e)'  ceuL 

it 


s.c. 

1  Km.  jun.  527. 
LincolD*s-Inn 

Hall,  12th  Jti/y. 
Lords  Commis- 
sionen,£yirc,i4flA- 
hurit,  and  fViUoiu 
Purchase  of 
hoases  for  «,f  430. 
c£200  to  be  paid 
in  money,  and  the 
remainder  on  a 
fntore  day,  pos- 
session to  be 
given  immediate- 
iy,aDd  in  default 
of  payment,  to 
pay  a  rent  of 
o£'42  till  payment; 
this  is  not  an, 
usurious  con- 
tract* 

[29] 


39  CaS&Ii  AROtSD   AND  I>fiTB|lMINBD  ^ 

T7d2.        It  18  asur^.    That  in  the  present  case  the  contract  was  complete, 

wvw         which  differed  it  from  an  executory  contract:  for  by  its  being 

Spurrur       complete  the  defendant  became  entitled  to  the  houses  and  the 

May  OSS        plaintiff  to  the  money.    It  must  therefore  bie  considered  as  if  the 

pbuutiff  bad  lent  to  the  defendants  tfie  money. 

Mr.  SoUcUor^jenemly  Mr.  Mitford,  and  Mr.  HoUut^  for  the 
defendantSi  contended  tluit  there  was  no  colour  for  imputing  usury 
to  this  transaction ;  upon  delivery  of  possession  under  the  agree- 
ment, it  miglit  be  thus  construed :  you  are  purchasers,  thou^  not 
entitled  to  possession  until  the  purchase-money  is  paid ;  I  will  let 
you  therefore  have  possession  as  tenants,  but  not  as  purchasers  till 
thepurchase-money  is  paid. 

•  The  defendants  might  at  any  dme  have  relieved  themselves  from 
the  rent  by  determining  the  character  of  tenants.  Hawk.  P.  C.245. 
CrOp  Jac.  509*  Floyer  v.  Edwards,  Cowp.  114  (c). 

The  plaint^  might  have  l^ally  a|;reed  that  the  defendants  should 
pay  a  certain  sum  at  a  particular  time,  and  if  they  failed  of  pay- 
ment by  the  day,  they  should  pay  so  much  more. 

The  circumstances  of  the  case  shew  that  the  baigain  was  bv  no 
means  hard  or  unreasonable,  and  that  the  plaintiff  could  not  nave 
maintained  any  action  at  law  for  any  certain  sum,  but  must  have 
relied  on  what  he  could  recover  in  the  shape  of  damages,  conse- 
jquently  the  contract  could  not  be  consider^  as  complete,  which 
was  the  ground  relied  on  to  prove  that  it  was  usurious. 

r  SO  ]  Mr.  Mansfidd  in  reply,  insisted  that  the  contract  was  complete 

by  the  delivery  of  possession,  and  that  taking  more  than  5  per  cent. 
after  the  time  agreed  on  for  the  payment  of  the  principal,  made 
the  contract  usurious. 

'  Lord  Commissioner  Eyre. — ^The  language  of  the  agreement 
gave  it  to  my  mind  the  appearance  of  usury;  but  when  one  de- 
nnes  usury,  and  looks  at  the  spirit  of  the  agreement,  the  first  im- 
pression does  not  seem  sufficiently  strong  to  sustain  the  defence. 

Usunr  is  the  taking  of  more  than  5  per  cent,  for  the  forbearance 
of  a  debt 

The  first  question  therefore  is,  was  there  a  debt?  I  thmk  not : 
The  whole  rested  upon  an  executory  agreement,  which  for  perform- 
ance depended  on  many  circumstances  which  might  prevent  its 
ever  becoming  a  debt. 

^  This  however  is  a  narrow  ground — take  it  on  Uie  more  general 
ground  as  disclosed  by  the  proceedings,  the  contract  was  for  a  title 
and  almost  for  ready  money. — Possession  till  the  completion  of 

.  the  title  was  a  fair  subject  of  contract  between  the  parties. 

{€)  Sir  nomoi  Mmar'%  cue,  Ca.  Temp^Talb.  iO.  ai  to  relief  Ml  eqoify  vpon 
iwconscionablt  bargsSost 

In 
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.  {o  tbe  event  of  the  money  not  being  paid|  a  new  idea  appears  to        .  179&. 
We  occurred  to  the  parties  as  to  the  possession. — ^The  bargain  for  ^^^>^^ 

Me  was  to  be  suspended,  and  a  new  relation  to  arise  between  the  '  Sruaatwc 
parties,  namely,  that  of  landlord  and  tenants.  If  so,  there  is  no-  , .  j^^^^g^ 
dang  usurious.  If  they  turned  themselves  into  those  charactera,  the 
|iiaintiff  might  well  be  considered  as  entitled  to  rent,  till  be  put  the 
estate  out  of  him.  Tlie  language  of  tlie  agreement  ought  not  to 
controul  what  I  conceive  to  have  been  the  substance  of  it :  and  as 
it  is  an  executory  agreement,  the  Court  hu  more  room  to  give  it  a 
liberal  construction. 

Lords'  Commissioners  Aihhurst  and  Wilson  of  the  same  opi- 
moo. 

Decree  affirmedia). 

(•)Tliereport*oftiiiicaBeUiomtteh  tion,  on  payment  of  tine  money;  and 

more  fuUy  f^ven  by  Mr.  Vesey,  tbat  that  in  the  mean  time  B.  should  ip-aot  S 

tile  reader  is  referm  to  it/  In  Doi^  d»  A*bb  under-lease  of  the  premises  at  a 

TUftrd  T.  Chmmhertf   4  Caropb.  1.   aa  greater  rent  tlian  tiie  legal  interest -of 

agreeoMiit  that  opon  the  advance  of  a  the  money.    A.  insuring  the  premises 

som  of  money  by  B.  to  A»t  A,  should  and  payinj;  ground-rent  and  taxes,  was 

airign  to  B.  the  lease  of  premises  of  held  asonons. 
peatar  valoe,  with  a  power  jofredemp- 


Whittaker  V.  Whittaker. 


[  SI  ] 
Rolls,  IStii  Jaiy. 

ftrJLLUM  WHITTAKER,  Esq.  by  will,  dated  5lh  Ja-  ^^^^^l};,. 
'^    nuartfj  1782,  after  giving  several  specific  and  pecuniary  l^^a-  ticnlar  estate,  bat 
cies,  gave  to  John  Marlar  and  others,  their  heirs  and  assigns,  dies  before  the 
cotain  premises  situate  at  Sowerby  near  Halifax^  at  'New  Church  P{"jjJ5^  ftei^"' 
Lancashire f  and  at  Totteridge,  to  the  use  of  (the  plaintiff)  his  ne-  ^ards/from  the 
phew  Abraham  WhiUaker  for  life,  sanM  waste,  remainder  to  trus-  state  of  his  af- 
tees  to  preserve  contingent  remainders,  with  divers  remainders  •**"*|l**d-^"yeii- 
over — and  then  {inter  alia)  reciting  that  he  had  contracted  with  yet  the  purchase-' 
Robert  Mackrethy  Esq.  for  the  purchase  of  an  estate  in  the  county  money  shall  not 
of  York,  theretofore  the  estate  of  Sir  George  Metham,  for  ^7,950,  *^^}^^  gj[' 
be  gave  to  the  trustees  all   the  residue  of  his  goods,  chatteb,  es-  {^^d  out  in 
latea,  &c.  upon  trusts  thereinafter  expressed,  one  of  which  trusts  other  lands  to  the 
was  *'  to  collect  and  get  in  the  same,  and  dispose  of  a  sufficient  Jf^j"*^!]?  ^e 
part  thereof,  and  therewith  in  tlie  first  place  to  pay  the  remainder  i^^  contracted 
of  the  purchase^money  to  said  Robert  Mackreth,    Esq.  and  to  for, 
complete  the  contract  with  him  in  all  respects  whatiever,  and  there- 
upon to  take  from  said  Robert  Mackreth  or  bis  heirs,  and  from  all 
other  necessary  parties,  a  conveyance  of  said  estate  so  contracted 
to  be  purchased  of  said  Robert  Mackreth,  in  such  manner  us 
co|msel  should  direct,  so  as  that  the  same  estate  might  be  legally 
/conveyed  to  said  trustees,  their  heirs  and  assigns,  to  such  uses  and 
estates  iQ  fnvour  of  his  said  nephew  Abraham  Whittaker ^  and 

with 
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1792.         with  such  remainders  over,  and  8ttb}ecl  to  siidi  and  the  like  *pro- 

^'vw         visoes,  conditions,  and  limitations  as  were  thereinbefore  mentiiHied 

Whittaser    ^th  respect  to  his  said  estates  at  Sowerby,  New  Church,  and  Tol- 

Whittakjuu    ^^^g^  aforesaid. 

In  the  same  month  of  January  1782,  and  before  the  contract 
was  completed,  and  the  remainder  of  the  purchase-money  paid 
(£1,192  having  been  paid  as  a  deposit)  the  testator  died. 

It  was  not  discovered  until  some  time  after  the  testator's  death 
that  he  had  made  a  will,  and  Penelope  liney  (a  defendant)  had 
obtained  administration  in  the  ecclesiastical  court,  and  possessed 
part  of  his  personal  estate ;  and  afterwards  when  the  will  was  dis- 
covered, a  suit  was  instituted  in  die  ecclesiastical  court  to  rcToke 
those  letters  of  administration,  and  the  probate  of  the  will  was 
granted  to  the  executors,  who  were  also  the  trustees  named  in  the 
will, 
[  32  ]  Two  causes  were  aftertrards  instituted  in  tfiis  Court,  concerning 

the  testator^s  affairs;  and,  amoQg  other  noattera,  referred  to  the 
Master,  by  order  of  the  27th  Jti/y,  1784,  one  was  to  enquire  whe- 
ther the  contract  with  Mackreth  had  been  carried  into  execution. 

The  executors  not  bemg  able  to  collect  assets  to  carry  the  con- 
tract into  execution,  Mackreth,  in  Ea»Ur  Term,  1785,  filed  his 
bill  against  the  executors  of  the  testator,  praying  that  the  contract 
might  be  delivered  up  to  him  to.  be  cancelled,  on  his  p^ing 
;fil,ld2.  10s.  the  deposit;  and  upon  the  hearing  of  that  cause  10th 
July,  1786,  itwas  referred  to. the  Master  to  compute  interest  on 
that  sum,  and  that  upon  payment  of  that  sum  with  interest  (deduct- 
ihg  the  costs)  the  i^eement  should  be  ^cancelltid;  which  decree 
vas  afterwards  carried'  into  execution  (a). 

In  Hilary  Term,  1790,  the  present  supplemental  bill  was  filed 
by  the  plaintiff  Abraham  WkUtaker,  stating  the  above  case,  and 
praymg  that  directions  might  be  given  for  raising  the  said  sum  of 
£7J950,  and  that  the  same  might  be  laid  out  in  lands  in  the  name 
of  trustees,  in  trust,  for  such  uses  in  favour  of  the  plaintiff,  and 
with  such  remainders  over  as  in  the  will  are  limited ;  or  if  the 
Court  should  be  of  opinion  that  the  same  should  be  considered  as 
part  of  die  residue  of  the  testator's  personal  esSate,  then  that  the 
executors  might  be  decreed  to  pay  to  the  plaintiff'one  moiety,  ac- 
cording to  the  said  will,  S^c. 

The  cause  came  on  at  the  Rolls  during  the  sittings  after  Trinity 
Term,  when  it  was  argued  for  the  plaintiff,  by  Mr.  Uoyd  and  Mr. 
HolUsi,  that  under  the  circumstances  and  in  the  events  which  had 
happened,  the  money  which  was  to  have  been  paid  for  the  lands 
contracted  for  ought  to  be  now  laid  out  in  the  purchase  of  other 

(a)  This  case  U  reported,  1  Cox,  259.      the  case  of  Broonu  ▼.  Monck,  10  Ves. 
tttider  the  name  of  Mackreth  v.  MmYtar-y    '  597, 

tketeis  mnch  observaUoa  apoa  it  in .    .  > 

lands 
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kodi  to  be  settled  to  the  skme  uses,    dn  the  part  of  the  delfend-  I79i» 

aots  it  was  contebded,  by  Mr.  Mitford  nnd  Mr.  Sutton,  thut  thb  '»^^^ 

mone^  should  sink  into  the  residue  of  the  testator's  persoiud  estate;  WBrrrAXliR 

but  his  Honor  in  ginng  judgment,  went  so  fully  into  the  argumerit  WBirnoMu 
and  the  cases  cited,  that  it  is  unnecessary  to  prenibe  a  Matemedt 
of  either. 

This  day  his  Honor  gave  juc^ment* 

Master  of  the  RoUs. — ^This  is  a  bill  praying  to  have  «£7i590        t  ^^  1 
laid  out  in   the  purchase  of  other  lands,  and  settled  to  the  sanie 
uses  to  which  the  lands  contracted  to  be  purchased  were  to  be  set- 
tled, and  it  arises  on  this  clause  in  the  testator's  will  (stating  the 
clause,  as  above  stated.) 

The  testator  has  by  his  will  devised  these  premises  to  jibraham 
Wkitiaker  in  strict  settlement,  and  has  ordered  another  estate  to 
be  purchased  and  settled  to  the  same  uses. 

At  the  death  of  the  testator,  his  contract  \ri^  Mackreth  for  the 
purchase  of  the  estate  was  incomplete,  part  of  the  purchase^money 
hid  been  paid,  there  was  no  objection  on  the  part  of  the  vendor  t/a 
completiDg  the  purchase,  there  was  no  want  of  title ;  but  the  tes- 
tator's affairs  were  complicated — his  will  was  not  found  for  some 
time  after  his  death,  and  the  vendor  filed  his  bill  against  the  exe- 
cutors either  to  fulfil  the  contract  or  to  abandon  it.  The  testator 
died  in  1782,  in  January  1786,  the  cause  came  on — the  execu- 
tors declined  completing  the  contract.  The  then  Master  of  the 
Rolls  decreed  the  contract  to  be  at  an  end,  and  on  payment  of  the 
'deposit  the  contract  was  rescinded.  In  1789  it  appeared  there 
were  assets  to  enable  the  executors  to  pay  the  money. 

The  question  is,  Whether,  under  these  circumstances^  the  de-  / 

visees  of  the  laud  contracted  to  be  purchased  ^re  entitled  to  have 
the  money  laid  out  in  the  purchase  of  other  lands  to  be  settled  to 
the  same  uses? 

And  I  zm  clearly  of  opinion  they  are  so  entitled :  and  I  am  gifd 
the  industry  of  the  gentlemen  concerned  for  the  residuary  le^tees 
aiid  the  next  of  kin  (for  they  each  contend  against  the  devisees)  has 
not  been  able  to  find  a  case  in  their  favour. 

For  the  residuary  legatees  it  is  contended,  that  as  the  purchase 
could  not  take  place,  they  should  have  the  benefit  of  it. 

On  the  part  of  the  next  of  kin  it  is  contended  that  it  did  not  pass 
to  the  residuary  legatees. 

It  is  however  the  same  thing  as  ^  them,  and  I  need  not  enter        [  34  ] 
Mto  die  particular  arguments,  because  I  aip  of  opinion,  andup^n 
"sdund  grounds  of  decision,  that  de:0iafies  to  whom  a  contracted  estate 
is  expressly  given  are,  if  it  fails,  entitled  to  have  \\k€  money  which 
ua$  to  be  paid  for  it  laid  out  for  their  benefit. 

This 


§^  .Cases  AaovEp  and  Dbt&bmined 

.17^2.  <  '^^  ^^  been  assimilated  to  the  case  of  specific  detises^  vfhere, 

wv«/  if  the  devise  fails,  the  devisees  are  disappointed. 

•.  Wbittamr    .     Tb3t  is  generally  bj  the  act  of  the  testator,  or  if  otherwise/  the 

Wnm  circumstance  of  aaemption  happening  in  his  life-time  he  may  rec- 

ASM.    ^i^  and  not  having  dope  so,  the  devisee  or  legatee  has  there>- 

fore  a  right  to  nothing. 

A  specific  legatee  or  devisee  is  not  to  abate,  therefore  nnust  take 
his  chance  of  obtaining  the  specific  thing  given. 

If  the  contract  had  been  put  an  end  to  in  the  life-time  of  the  tes- 
tator, it  mightperhaps  have  been  a  difficult  thing  for  the  devisees 
'  to  be  able  to  claim;  I  asiy  perhaps,  because  I  do  not  by  any  means 
admit  that  even  in  that  case  they  could  not. 

It  would  have  been  difficult  also  for  them  to  have  made  the 
'  claim,  if  the  execution  of  the  contract  had  been  prevented  in  his 
life-tiqae. 

But  the  prdientcase  is  different,  and  I  cannot  concdve  it  pos- 
nble  diatthe  devisees,  for  whom  this  was  intended,  should,  by  any 
act  of  other  persons  be  deprived  of  it.         r 

jtt  tite  death  of  the  testator,  Mackreth  was  compellable  to  com- 
plete his  contract.  A  defect  of  title  in  him  would  not  have  been 
decisive  against  the  devisee ;  though  it  ha4  become  impossible  for 
bimto  perform  his  contract  Uie  devisee  could  not  possibly  be  dis- 
appointed (a).  This  does  not  militate  vrith  the  case  of  heirs  at  law, 
as  to  whom  the  testator  has  not  expressed  his  intention :  it  only  jr&- 
fers  to  devisees  who  are  pointed  out  by  the  testator. 

In  this  case,  the  vendor's  being  released  from  the  contiact  was 
only  because  he  was  tired  of  vraiting  for  the  executoss  to  adoiit 
assets. 
[  55  ]  It  appears  that  there  were  and  are  now  assets  to  pay  this  £7 fMOp 

and  yet  it  is  contended,  that  the  devisees  shall  be  deprived  qf  the 
ben^t  intended  them*    A  more  monstrous  doctrine  cannot  be  sup- 
;    ported  in  a  court  of  justice. 

The  testator  gives  a  sum  of  money,  to  be  hud  out  in  the  pur- 
chase  of  particular  lands.  It  is  said  the  individual  land  cannot 
be  purdiased,  and  therefore  the  devisee  is  to  be  disappomted. 

,  None  of  the  cases  come  up  to  the  present,  or  support  the  prin- 

'  dple  maintained  by  tiie  residuary  legatees  or  next  of  km.    Hie 

cafes  go  to  this,  Aat  where  the  devisee  is  disappointed  of  the  thing 

intended  for  hm,  by  an  event  happening  ajier  the  death  of  the 

testator,  he  shall  be  compensated  Jor  it,  as  far  as  the  Court  can 

'doit. 

Supposing  a  particular  estate  devised  subject  to  a  charge  for 

payment  of  debts,  and  npon  an  apparent  defect  of  personal  assets, 

'  It  was  sold  for  that  purpose,  but  afiterwards  it  should  turn  out  that 

there  were  personal  assets  without  any  reproach  to  the  conduct  of 

the  executorsi  there  could  be  no  doubt  but  that  the  personal  estate 

«  > 

(a)  Vids  note  at  tha  end  of  the  case. 

must 
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•  -  ■    • 

iBiui  be  applied  to  the  purchase  of  another  real  estate  for  XhiS         I7£f2.' 
devisee.  ^-^^^^    .. 

.   Another  line  of  cases  referred  to,  arise  out  of  the  doctrine  of     WHiTTAKtft 
election.    If  a  testator,  thinking  he  has  a  right  to  an  estate,  de-     -WumkMMd. 
rises  it,  but  gives  to  the  person  who  has  the  ri^ht  to  the  estate,  the 
residue  by  his  will ;  it  has  been  the  rule,  that  if  the  owner  of  the 
devised  estate  refused  to  convey  it,  other  estates  should  be  pur- 
chased for  the  devisees  out  of  the  residue. 

Here,  suppose  that  a  sum  of  money  had  been  given  to  Mack" 
rdhf  upon  condition  that  he  should  convey  the  puroiased  estate  to 
certain  uaes,  and  he  had  refused,  the  devisees  of  the  estate  would 
have  had  the  money. 

There  is  no.  express  case  to  this  purpose,  but  die  effect  cannot 
be  doubted. 

Suppose  the  testator  had  a  mortgaged  estate,  and  upon  the  sufi-        C  ^  1 
porition  that  be  had  an  absolute  estate,  devised  it,  and  after  hia 
death  the  mortgage  was  redeemcMi,  the  devisee  would  have  the  be- 
nefit of  the  redemption,  Bluni  v.  ITic  Earl  of  fVintertan,  Jufy  I, 
1785. 

So  if  money  were  pven  to  renew  a  lease,  and  the  lessor  refused 
to  renew;  die  derisee  of  the  lease  to  be  renewed  would  have  a 
right  to  the  money. 

lliese  vrere  all  mentioned  as  cases  which  applied  to  die  present 
sod  vriuch  ought  to  decide  it* 

The  cases  dted  from  the  books  were  Reeve  v.  Reeve,  1  Tern* 
1219»  where  the  deed  providing  for  the  dau^ters  was  a  voluntary 
deed.     Brent  v.  Best,  I  Vem.  69.  comes  up  to  shew,  that  wher9 
a  redeemable  interest  is  disposed  of,  the  derisee  shall  have  ihm 
benefit  of  redemption.    So  Cotton  v.  lies,  1  Vem.  271*  Yatei  t. 
Conmton,  2  P.  W.  308.    I  cite  dus  case  for  the  sake  of  what  in 
said  by  Ae  Lord  Chancellor,  **  nor  ought  the  delay  of  the  execu^ 
tors  in  not  selling  the  land  within  three  months,  to  hurt  Jane  Staf^ 
kjf  or  her  childrai.''    The  right  of  parties  are  not  to  be  altered  By 
mbsequtnt  events.    Neale  v.  fViui^,  Barnard.  46,  as  the  reput%- 
tion  of  the  book  is  not  very  high,  I  looked  into  the  Register's  book, 
where  it  is  very  nearly  as  reported,  with  some  additions,  which 
laake  in  my  opinion  no  difference ;  but  it  must  be  observed,  that 
as  in  that  case  the  money  was  not  merely  to  buy  the  advowson,  but 
the  surplus  was  to  go  to  the  devisee,  the  case  does  not  go  a  greit 
way ;  the  dOi.  to  be  paid  out  of  the  legacies,  appear  by  the  Re- 
ptiex^B  book  to  be  20j.  a-year ;  and  although  the  words  were^  if 
the  legatees  should  die  before  the  Iqpicies  became  due,  yet,  as  the 
devisee  survived  the  testator,  it  was  held  to  be  vested.     Whitter  %» 
WkUter,  was  cited  to  shew  that  the  act  of  the  executor  coi^d  not 
vary  the  right  of  the  parties. . 

By  The  Attorney-General  v.  Green  (ante,  vol.  ii.  p.  492.)  it  ap- 
pears that  where  the  testator's  intention  cannot  be  carried  into 
c:i^ccution  exacdy  as  he  intended  it,  it  shall  be  as  near  as  possible^ 

tiierefore 


^t^T 
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1 792'         v|i«refore  u  the  college  could  purcbase  no  more  advowsons,  those 
'\gir^  already  in  their  possession'  w6re  to  tie  exchanged  for  others  of 

^HfTTikitf)     ^qter  value. 

"  Potter  V.  Potter,  1  Ves.  437,  has  no  further  operation  on  this 

case,  than  to  shew  that  iin  estate  Contracted'  for  will  pass  undei* 
me  word  estates, 

AttoTTie^-General  v.  Haj/,  1  Vel.  218,  stews  that  the  contract 
has  changed  the  money  i&lo  land.  -  ■  '■  " 

Green  v.  Smith,  I  Atk.  572;  I  looked  at  the  Register's  booV, 
w^iich  go^  to  the  length  of  the  wdrds  stated  in  the  book,  the 
Court  Wolfld  not  direct  the  m<^ey  to  be!  paid  to  die  personal  re- 
jiresentative.     It  b  of  the  sanicf'dal^'Idlh  December,  \738:A.  S65. 

Tfaes^  are  all  the  cases  mentioned  at  the  bar. 
""tmebtioMed  on£  case  bt  IJema^.  King  Xylite,  vol.  ii.  p.  600.) 
which  struck  me  as  like  the  present. 

^[jfteraieofTfc  Etfr/'of  CTOCTfwy.'Coijcnhy,  S  Atk.  SC6,  is 
very  apalogouS;  it  suppose  the  extinange  tb  become' im|)nssible, 
<ur  the  money  to  be  JeR  to  purtba^'kh'^tate  iii  a  cdiinty  u^cre  it 
t:ould  noi  be  pi'ocured,  atM  sa^s'fhen  it-  must  be  laid  out  foT  the 
benefit  of  the  devisee. 
'^  *th^se  dfcia  go  a  great  wajl'  towards  deciAng  this  case. 

f  am  of' opinion,  eJkerevir  a  legatee' or  devisee  ii  disappointed 
6tf  events  qfter  tfie  death  af.  testator,  he  is  entitled  toeompehsatioti. 
Siippdse  the  estate  had  been'  conveyed,  arid  he  h»d  been  evicted, 
or  suppose  tltere  had  turned  out  to  be  a  bad  t|tle,  could  the  de^ 
visee  lose  die  money  that  catne  from  the  pifrchaseCa)?  Suppose 
the  estate  tij^d  been  convcjyed  Id  the  testB^r>  and  had  passed  by  his 
vrill  to  the  ilfvjsefe,'  and  then  the  devi^  was  evicted,  could  not  he 
recover  Uie  ptircfaaa&;motiey^  ''.'■'  i 

'  Here  the  test^tOr  was  bonnd , to' complete  tho  poTcfaase,  Mack- 
riF/A  could  have , compelled  him  'so  to 'do.  Tlierewbs  nothing  to 
prevent  the  devisee  Itom  taking;  but  because  fhe  executors  cbutd 
not  or  jffoiild  Wtdcty  ii  he  t6  be  ditappointedf 
■  Therefore  lam  of  Opinion  the  devisee  is  entitled  to  have  tbe 
'DlUniey  laid  out  in  lands,  to  be  s^tded  According  lo  the  uses  in  the 


money  ia 


tU)  See  tbe  iMkt  note.  '  LonI  £Um,  btnttwtt.  Id  a  iMMt  Imnl> 

*b)31uacaie,  sod  the  doctiifiea^  :.  uoiujodgiiien^hufaturBciori^fAeini 

w}ilftwbjcliUconlai3M,ii:erein(lc)i  dig-  that  the  deruee  vas  eolitled  tn   no 

'cqandlnlbecaaeof  BrMMT.'JirMuJc,  nifA  qnit;-    Admlttitig  the  barrecf. 

-10  Vok  597.    It  wu  then  aHcnptedt  Mm  of  tta  detentiiBation  of  tbe  pre- 

.span  the  uitboritr  or Ab   diete  .4f  .  *eiita(K.  bULordtliipwuof'apiiuo 

Jfirddl—^,  cooUined  in  tbe  above  ti)4tt)tedoctrinec()0l«iaedinit,which 

jadgmenl,  to  eataUUh,  that  In  the  taHT  ¥em  iM^ond  what  ini  necenary  for 

■ifr  a  J^tef  Iff  tiOt  the  dcviMc  bad  a  '  tbe^Mltlon,  wu  not  to  be  mahitaiiKd. 

XWmapoa  Ibe  penooal  citMei  either  Jt  pilfo, appear*  that  the  caie  of  an 

tohavG  ifaeparchue-nwDeyoraDotlier  heir  and  a  devisee  icanila  upon  pre- 

eitate    parcbiiMd,    or   the   parcbaie  ciieljr  tbe  aame  gi6midn. 
completad,  noiwlthitaD^og  tbe  deAot. 

CaiTTY 


IN  THE  HfOH  Govih:  OF  Chancery. 


as 


1792* 


Chitty  v.  Parker. 


LincolD's-Ina 
HaU,  13th  J«|^ 

Lords  C^mmls- 
sioDerSy£Wrey  if  «A" 

A   LEGACY  was  given  to  a  cbarityy  and  upon  a  bill  for  an  Aiini,andifaiaM. 
-^  account^  S^c.  the  Attbmey-General  was  not  made  a  party.         S'5*^*^^5' 

Mr.  Mitford  said,  that  the  Master  would  report  that  there  was  wiUiont  makiDg  * 
such  a  legacy,  and  that  the  parties  might  come  in  before  him  and  |he  Attorney- 
claim :  that  this  had  been  frequently  done  since  the  questions  upon         *     *  V^* 
ttie  Mortmain  acts  had  been  nearly  settled,  without  bringing  the 
AtUmiey-^eneral  before  the  Court;  as  it  was  found  he  would 
otherwise  be  a  party  in  almost  every  cause. 

It  was  referred  to  the  Master  to  take  the  accounts. 


..t 
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Finch 


Cases  Abibubo  and  OtTBBMiKiD 
Finch  v.  Finch. 


Sir  John  Banks 
died  1699. 


^ti^mmmtSmm^tm 


MofyBnkM  EtizabHkni 

married  ^  nuurtM 


HMfy  imU,  ERxtMk  Snik  dlei  OH.  1767. 

died  S.  P.  married 

Fib.  17tS.  J^km  Fbich^  who  died  Dec.  17S9. 

I 


&niU  Fmeh  died  8.  P.  Sept.  1788,  •  Hfery  Pirn 

teaYing  defendant  -the  plaiati] 

JtMk^  hii  widow. 

8.C. 
iret.jui.5S4. 

Li&cofaB'i^Inn 
BaU,  14tii  JM§. 

if.  agrees  to  at-     C<  IR  John  Banks,  Bart.  Iiad  two  only  cluldren/ daughters, 

ff  SrSJTni^  ^  mwricd  to  John  Saoik,  Esq-  and  JBfitaftelA  married  to  J 
(M.  «i.'S^fo,ooo  neage  ±tncn,  lisq. 

to  her  uster^  at  a 

to?^1^wiil  Sir  Join,  by  wiB  dated  £Sd  Ncwmier,  1697,  devised  a  ho 
givet  tlie'^r  '  in  LincoMs'Inn  Fields,  and  lands  in  the  Isk  of  Thanet  and  A 
«£fo,ooo,cliarged  ifey  Marsh,  and  also  fee  farm  rents  in  the  counties  of  £• 
tet^T^ttoi  *#^^»  «nd  Derfty,  to  his  dau|;hter  Maty  SavUe  and  her  k 
ffrefl  tiiem,  gob-  hand  JoAn  Savik,  and  to  die  heirs  of  the  bod^  of  his  dau|^ 
ject  to  that  and  Mary,  remainder  to  his  daughter  EUtabeth  Ftnch  and  Hetie 
tottte^^i  her  husband,  and  the  heirs  of  the  body  of  his  daughter  Mzabi 
daughter  tekes  remainder  to  his  own  right  heirs :  and  as  to  certain  leasehold  eiti 
b«t  one  ram  of     in  Kent,  for  life;  and  years,  he  devised  the  same  to  tmsteeiL 

d^'prior •et?"'  ^"^'^  '^'  ^^^  person,  and  for  sudi  purposes,  as  his  daugj 
tlement,  the  Mary  Savile  should  appoint ;  and  for  wuit  of  such  appointm< 
draghter  was       in  trust,  for  the  first  son  of  his  dai^ter  Mary  Savile,  that  sho 

entitled  (snbject  --©  jr  # 

to  the  ion*!  estate  tail)  to  an  estate  for  life  in  certain  of  the  premises  which  were  in 
mortgage,  on  an  assignment  of  the  mortgage,  Uie  sister  joined,  and  her  charge  of  the 
jCiOfiOO  wa#  recited^  bat  not  her  estate  in  remainder :  this  recital  shall  not  hurt  her 
title^bat  3d.  taking  an  iotorest  under  the  brother's  will,  she  mvit  elect* 
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life  id  attain  twenty-one.    And  he  devised  other  freehold  estates  tA  1792. 

lis  daughter  EUzabeih  Finch,  in  tail,  with  cross  remainder  over  to  ^^v^ 

her  sister.  Fmcn 

Sir  John  Banks  died  in  l699f  leaving  his  said  two  daughters  his         Fimcit* 
co-heiresses  and  devisees. 

John  Savile  tend  Mary  bis  wife  died,  leaving  Henry  Savile  their 
only  son  and  heir,  who  succeeded  to  a  large  estate  in  Yorkshire^ 
from  his  father,  which  he  left  charged  with  a  debt  afterwards  liqui- 
dated at  £  16^799  and  under  the  will  of  Sir  John  Banks,  he  became 
tenant  in  tail  of  the  estates  devised  to  his  mother,  but  he  suffered  no 
recovery  of  thieSe  estates, 

Henry  SaviU  died  without  issue  iri  February  1723,  leaving 
Mzabeth  his  only  sister  and  heir,  who  before  had  married  John 
Finch. 

By  a  settlement,  made  dfter  marriage  27th  Mtiy,  1727,  John 
Finch,  in  consideration  of  ;£  16,000,  which  he  received  as  a  mar- 
riage portion  with  his  wife,  conveyed  freehold  estates  in  Bolton, 
fsulton,  and  Iwade  in  Kent,  (now  let  at  £S46per  annum)  to  the 
use  of  himself  for  life,  remainder  to  the  use  of  his  wifefot  life, 
remainder  to  the  use  of  the  first  and  other  sons  in  tail,  remainder 
to  the  use  of  the  survivor  of  the  said  John  Finch  and  Elizabeth 
his  wife  infee. 

John  Finch  died  long  since,  leaving  Elizabeth  his  widow  and 
one  son,  Savile  Finch,  lately  deceased,  and  one  datfghter,  Mary 
Finch,  now  living  and  unmarried. 

Elizabeth  Finch,  being  tenant  in  tail  of  the  estates  devised  to  [  ^  J 
her  mother  by  Sir  John  Banks^s  will,  suffered  a  recovery  of  the 
^ouse  in  Lincoln  s- Inn  Fields,  and  sold  it,  and  in  1756  she  snf* 
fered  a  recovery  of  the  fee  farm  rents  in  Essex,  Derby,  and  Staf 
ford,  and  mortgaged  them  for  «£  10,000,  but  she  suffered  no  reco- 
very of  the  freehold  estate. 

Elizabeth  Finch  inherited  from  her  brother  Mr.  Savile,  the 
mansion-house  at  Thrybergh  in  Yorkshire,  an  estate  at  Brinsworth 
aod  Rotherham  in  Yorkshire,  now  let  at  ,£  1,070  per  annum,  sfnd 
other  estates  in  Yorkshire,  of  the  value  of  £1,632  per  annum, 
and  die  purchased  an  estate  at  Bramley  in  Yorkshire^  of  the  value 
of  £  155  per  annum. 

By  indentures  of  lease  <tnd  release  24th  and  25th  October,  1757, 
between  said  Elizabeth  Finch  of  the  first  part ;  the  Earls  of  H^in^ 
chelsea  and  Aylesford,  of  the  second  part ;  Savile  Finch,  only  son 
of  Elizabeth,  of  the  third  part ;  and  Mary  Finch f  onl  jr  daughter 
of  Elizabeth,  of  the  fourth  part ;  in  consideration  of  the  uatura 
love  and  affection  of  Elizabeth  and  Mary,  and  for  the  preferment 
and  advancement  of  Savile,  and  for  settling  the  hereditaments  after- 
mentioned,  Elizabeth  granted  to  the  two  Earls  the  lands  and  tithe? 
in  Brinsworth  and  Rotherham  com.  York,  and  the  lands  and  here- 
ditaments at  Iwade,  Bobbing,  Milton,  and  Newington  in  Kent 
(being  the  freehold  lands  in  the  settlement  of  1727>  to  the  use  of 
Vol.  IV.  y  Saruk 
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179^.         Sarah  Finch  for  life  ;  remainder  to  trustees  to  preserve  cbntklgeni 

s«^/^  remainders ;  remainder  to  the  first  and  other  sons  of  Savile  Finch  in 

FiNpti  tail  male:  remainder  to  the  daughters  in  tail  male;  remainder  to 

FiMCH  Mary  Finch  for  life,  with  remainders  over  to  her  first  and  other 

sons  in  tail ;  remainder  to  her  daughters  in  tail ;  remainder  to  Eli-' 

xmbeth  Finc/i  in  fee  ;  with  powers  to  Saviie  Finch  of  jointuring  and 

leasing. 

By  indentures  of  lease  and  release,  24tb  and  25th  of  Juljfy  1758^ 
t|ie  release  being  made  between  Elizabeth  Finch,  of  the  first  part ; 
$ovi7e  Finch  and  Mary  Finch,  of  the  second  part ;  and  Lord 
Middleton,  of  the  third  part ;  reciting  a  debt  due  from  the  estate 
of  Henry  Savile,  of  ^16,372.  15$.  4J.  to  Lord  PolUn^ton,  which 
had  been  advanced  by  Lord  Mtdd/e/oit;  in  consideration  of  that 
sum  paid  by  Lord  Middleton  to  Elizabeth  Finch,  said  Elizabeth 
Finch  granted  and  released  to  Lord  Middleton,  and  Savile  and 
[  41  ]  Mary  ratified  and  confirmed  the  manors  of  Thrybergh  and  Deneby, 
the  manors  of  Briristtorth,  and  hereditaments  at  JBrinstPorth  and 
Rotherham,  and  other  placesi  with  a  proviso  for  redemption  on 
payment  by  Elizabeth  Finch,  Savile  Fifich,  or  Mary  Finch,  of 
j£  17,000,  and  interest,  and  with  a  covenant  by  Elizabeth  and  Sa- 
vile Finch,  that  they  would  pay  the  of  17,000. 

By  a  memorandum  bearing  date  I4th  April,  1759,  between 
said  Elizabeth  Finch  and  Savtle  her  son ;  Elizabeth  Finch,  in  con- 
sideration of  natural  love  and  affection,  agreed  to  convey  to  Savile^ 
all  the  la  fids,  S^c.  whereof  she  was  possessed  in  the  county  of  York, 
together  with  tlie  household  furniture,  8^c.  he  die  said  Saviie  Finch 
permitting  her  to  have  the  use  thereof  at  all  times  when  she  should 
come  there,  and  also  upon  this  further  consideration,  that  the  said 
Savile  Finch  shall  pay  to  Lord  Middleton,  all  such  sums  of  money 
us  slie,  Elizabeth  Finch,  is  indebted  to  him ;  and  upon  this  further 
consideration,  that  the  said  Savile  Finch  shall  pay  or  cause  to  be 
paid  unto  his  sister  Mary  Finch,  when  and  so  soon  as  he  shall  be 
possessed  of  all  and  singular  the  estate  of  the  said  Elizabeth  Finch 
his  mother,  in  Kent,  the  sum  of  ^£0,000,  for  and  as  the  fortune 
and  portion  of  the  said  Mary  his  sister^  ;knd  Savile  Finch  thereby 
agreed  to  pay  the  debt,  and  also  to  pay  to  his  sister  the  said  sum  of 
J£20j000,for  and  as  her  fortune,  and  entered  into  further  agree- 
ments- immaterial  to  this  cause ;  and  it  was  further  agreed  between 
the  parties,  that  the  estate  at  Bramley  should  not  be  comprized  in 
that  agreement. 

The  «£'^,000  was  not  paid  to  Mary  Finch  during  her  mother's 
life-time,  and  she  was  no  party  to  tliis  or  the  following  agreement 
of  1st  November,  1759,  between  Mrs.  Finch  and  her  son,  whereby 
it  was  agreed  Uiat  Mrs.  Finch  should  take  to  her  own  use,  the 
rents  and  profits  of  all  the  estates  agreed  to  be  settled  on  Savile 
Finch,  in  the  coimty  of  York  (the  estate  at  Brinszvorth  and  Rother- 
ham only  excepted)  on  conditions  therein  named,  but  which  are 
immaterial  to  this  cause. 

In 
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In  Savile  Rneh  married  Miss  Ikdkrton,  Bat  ft^r^  wds         17912. 

no  settlement  on  the  marriage.  ^^^ 

Elizabeth  Finch  made  her  will,  bearing  date  11th  May^  1764,         Finc^ 
and  thereby,  after  directing  her  debts  to  be  paid,  (among  othei*         «  *'  w 
^i°S>)  S^v^  3°^  bequeathed  as  follows  :^*  unto  my  daughter  Mary        ^  '^^  ^ 
Finch,  the  full  mm  of£20fiOO,  as  and  for  a  fortune  and  advance^        I  ^*  J 
mentfor  her  in  life,  to  be  paid  to  her  within  six  months  after  my 
decease,  together  with  interest  for  the  same  from  the  time  of  ni^ 
death,  at  the  rate  of  £4 per  cent,  per  annum  :*^  and  in  a  ftirther 
part  of  the  will  was  the  following  charge,  "  and  I  do  hereby  charge 
and  make  sulgect,  not  only  all  my  personal  estate,  but  also  all  and 
efery  my  freehold  manors,   messuages,   lands,  tenements,  tithes, 
hereditaments,  and  real  estate  whatsoever  and  wheresoever,  with 
the  payment  of  the  said  sum  of  £20,000,  and  the  interest  thereof^ 
unto  my  daughter,  and  also  with  the  siud  three   several  annuities 
(given  in  the  intermediate  part   of  the  will)   and  subject  to,  and 
cbaiged  and  chargeable  with  such  sum  of  £20,000,  and  the  interest 
thereof  (and  other  annuities)  I  give,  devise,  and   bequeath  all  my 
freehold  manors,    messuages,  lands,    tenements,  tithes,  heredita- 
ments, and  real   estate  whatsoever  and  wheresoever,  unto  my  son 
Saviie  Finch,  his  heirs  and  assigns  for  ever,"  and  appointed  Savile 
Finch  sole  executor  of  her  said  will. 

Elizabeth  Finch  died  on  the  10th  October,  1766. 

By  indentures  of  lease  and  release,  £4th  and  25th  of  January, 
1769,  between  Savile  Finch,  of  the  first  part;  Mary  Finch  (who 
was  no  party  to  the  lease  for  a  year)  of  the  second  part ;  Lord 
Middletou,  of  the  third  part ;  and  William  Sitwell,  of  the  fourth 
part ;  reciting  the  mortgage  to  Lord  Middieton,  that  Elizabeth 
Finch  was  lately  dead,  and  that  Savile  Finch,  as  the  only  son  and 
heir  at  law  of  the  said  Elizabeth  Finch,  and  also  under  the  general 
devise  in  her  will,  was  become  entitled  to  the  eqitity  of  redemption 
in  the  premises,  subject  and  charged,  together  with  the  other  estates 
of  the  said  Elizabeth  Finch,  with  the  payment  of  <£20,000  to 
Maty,  aud  reciting  that  there  was  due  to  Lord  Middieton,  for 
priocipal  and  interest,  <£  18,020,  and  that  Sitwell,  at  the  request  of 
Savile  and  Mary,  had  agreed  to  lend  Savile  £0,5,000,  on  the  se- 
curity of  the  premises,  and  that  Mary  had  consented  and  agreed 
to  release  the  premises  from  the  payment  of  the  sum  of  £20,000, 
but  nevertheless  zvithout  prejudice  to  her  right  of  claiming  the  same, 
and  the  interest  thereof,  out  of  the  other  hereditaments  charged 
with  the  payment  thereof;  in  consideration  of  £18,020,  paid  to 
Loitl  Middieton,  and  £6,980  to  Savile  Finch,  Lord  Middieton 
released,  and  Savile  and  Mary  released  aud  confirmed  to  Sitwell 
and  his  heirs,  the  premises  comprized  in  the  mortgage  of  Jufy  [  ^^  ] 
1758,  to  hold  to  Sitwell  and  his  heirs,  discharged  of  the  £20,000 
to  Mary,  and  interest,  and  of  the  proviso  of  redemption  in  Lord 
Middleton*9  mortgage,  but  subject  to  a  proviso  for  redemption 
by   Savile,   upon  payment  of  the  mortgage  money  and  interest: 

d2  There 
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1 792.         There  was  also  a  bond  from  Samk  to  Sitwell,  for  payment  of 

wv^  the  mortgage  money  and  interest,  s^nd  performance  of  covenants. 

f  INCH  And  a  bargain  and  sale  was  inrolled  in  Chancery,  of  the  same 

p  *'  date  with  the   mortgage ;  Savile  Finch  and  Judith  his  wife,  of  die 

'*^"*         first  part;  MaryFinchf  of  the  second  part;  William  Sitwell^  of 

the  third  part ;  covenant,  that  Savile,  Judith  his  wife,  and  Mary, 

would  levy  a  fine  to  Sitt»ell  of  the  premises :  but  which  does 

not  appear  ever  to  have  been  levied.     There  was  a  further  charge 

to  SitwelL,  by  deeds  of  2d  July,  1772,  for  £5,000,  in  which  Mary 

joined,  but  the  covenant  for  redemption  was  by  Savile  only ;  and 

another  charge  of  £SflOO  more,  by  indorsement  in  July  1775,  but 

Mary  did  not  sign  this  indorsement,  nor  did  she  receive  any  of  the 

money  borrowed  upon  the  mortgages,   or  any  consideration  for 

joining  therein. 

The  plaintiff  Mary  had  been  paid  the  £20,000  given  by  die 
mother's  will,  in  1774. 

Savile  Finch,  by  will  dated  21st  August,  1788,  duly  attested  to 
pass  real  estates,  gave  several  legacies  and  annuities,  and  int.^  alia, 
gave  to  his  sister  Mary  Finch  one  annuity  or  yearly  sum  of  £200, 
for  and  duiing  her  natural  life,  and  subject  to  and  charged  with 
the  payment  of  the  legacies,  annuities,  and  debts,  he  gave,  devised, 
and  bequeathed,  all  and  every  his  reed  and  personal  estate  what- 
soever and  wheresoever,  and  of  what  nature  or  kind  soever  the 
same  miglit  be,  unto  Judith  his  dear  wife,  his  heirs,  executors,  and 
administrators,  and  appointed  her  sole  executrix :  and  by  a  codicil 
dated  24th  August  following,  over  and  above  the  £200  a-year 
which  he  had  given  to  his  sister  by  the  will,  he  further  gave  her  the 
additional  sum  of  <£S00  a-year,  payable  in  the  same  manner  with 
the  £200  a-year,  and  ordered  this  to  be  added  to,  and  make  a  part 
of  his  will :  this  codicil  was  attested  by  two  witnesses  only. 

Savile  Finch  died  20th  of  September,  1 788,  three  weeks  after 
the  date  of  the  will,  leaving  the  defendant  Judith,  his  widow,  but 
jxo  issue. 
[  44  ]  The  widow  having  gotten  possession  under  the  will,  and  also 

having  possession  of  the  deeds  and  writings,  the  bill  was  filed, 
praying  (among  other  things,  which  were  either  compromised  or 
deserted  at  the  hearing  of  the  cause)  an  account  of  the  rents  and 
profits  of  the  estates  m  Kent,  and  at  Brinsmorth,  and  Rotherham, 
and  that  they  might  be  paid  to  her :  that  £20,000  with  interest, 
from  the  death  of  Elizabeth  Finch,  might  be  paid  to  the  plaintiff^ 
out  of  the  personal  and  real  assets  of  said  Elizabeth  Finch,  as  a 
legacy  given  by  her  will,  or  else  as  a  debt  due  from  Savile  Finch, 
that  the  two  annuities  of  £200  and  £300,  under  the  will  and  codicil 
of  Savile  Finch,  might  also  be  paid  to  her,  and  tliat  the  estates  at 
Brinsworth  and  Rotherham  might  be  exonerated  (a). 

;  <4i)  The  biU  also  sought  to  impeach  trust,  and  obtained  by  fraud  and  for 
fbe  parchase  of  an  anuaity  from  the  .  inadequate,  consideration.  Reg.  Lib. 
p^laintiff  by  her  brother  a:(  a  breach  of 

'.  The 
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The  questions  at  the  hearings  which  lasted  several  days,  were'        1792* 
neduced  to  three.  n-^v^ 

Ist.  As  to  the  plaintiff's  claim  of  a  life  estate  in  Brimworth  and*        Finch 

Soiherham.  Fimcb. 

2d.  As  to  her  claim  of  two  sums  of  .£20,000  each^  one  under 
the  agreement  between  Elizabeth  Finch,  and  Savile  her  son,  by 
die  memorandum  of  the  14th  of  April,  1759^  and  the  other  under 
the  will  of  her  mother. 

3d.  A  question  of  satisfaction  arising  from  the  two  annuities 
given  to  the  plaintiff  by  the  will  and  codicil  of  her  brother  Savile 
Finch. 

Mr.  Atiomey-General,  Mr.  Richards,  and  Mr.  Sutton,  for  the 
plaintiff. 

The  first  question  is,   upon  the  right  of  the  plaintiff  to  the 
Brinsworth  and  Rotherham  estate — Savile  Finch   having  died 
without  issucy  the  plaintiff's  right  under  the  settlement  came  inime- 
iliateiy  into  possession.     There  can  be  no  objection  to  her  title, 
unless  any  thing  arising  from  the  mortgages  can  effect  it.     As  to^ 
that,  the  instruments  are  such  as  to  effect  a  mortgage  upon  the 
Yorkshire  estates.     They  are  all  to  raise  money  for  the  brother,' 
and  are  his  debts  only,  and  not  hers.     In  none  of  the  instruments 
is  the  equity  of  redemption  reserved  to  her ;  therefore,  as  between 
her  and  her  brother,  there  is  nothing  to  disappoint  the  limitations.         [  ^^  ] 
So  if  a  wife  pledges  her  estate  for  the  husband's  debt,  it  continues 
his  debt,  and  his  effects  are  liable  to  it,  Tate  v.  Austin,  1  P.  W. 
264.     Bagot  v.  Oughton,  1  P.  W.  347,  she  has  a  right  therefore 
to  have  the  estate  exonerated  of  the  mortgage.     The  recital,  that 
Savile  Finch  was  entitled  ta  the  equity  of  redemption  was  a  mis- 
take ;  Mary  was  entitled  to  redemption,  as  far  as  it  went  to  her 
life  estate  in  remainder,  and,  if  she  executed  that  deed  under  a 
mistake,   the  Court  will  relieve  her  from    die   effects  of  that 
mistake. 

2dly.  As  to  her  claim  to  the  two  sums  of  c£20,000  each,  her 
claim  to  the  first  sum  is  under  the  agreement  of  1759>  by  which 
the  mother  divested  the  Yorkshire  estates  out  of  herself,  and  the 
brother  covenanted  to  pay  to  his  sister  «£20,000  when  he  should 
come  into  possession  of  the  Kentish  estates,  for  her  fortune.  It  is 
objected,  she  has  been  paid  one  sum  of  «£20,000,  and  has  given  a 
release  for  it,  and  that  it  is  satisfied  by  the  same  sum  being  given  : 
that  where  a  party  has  entered  into  covenants,  for  valuable  consi- 
deration, to  pay  a  certain  sum  of  money,  and  afterwards,  by  a  will, 
gives  the  same  sum  without  any  expressions  shewing  that  he  in- 
tended an  additional  fortune,  by  the  will  he  must  be  intended  \o 
have  adverted  to  the  obligation  by  the  covenant ;  but  here  nothing 
was  incumbent  on  Mrs.  Finch  with  respect  to  her  daughter  Mary ; 
it  was  all  bounty,  and  argues  that  ^he  did  nqt  mean  to  add  to  the 
former  sum;  they  must  argue  ou  the  other  side,  that,  where  she 

gave 
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^^'         89Ve  bv  her  will  £90flOO  tp  her  d^ughter^  she  muat  have  metnt  i^ 
vv^  as  a  gift,  not  to  her  daughter  but  to  her  son,  to  whom  she  gave  the 

^}H^^  aitate^  sttlyect  to  the  charge.  Where  there  are  gifts  in  two  inatrur 
FiMicB.  mentSy  they  must  both  operate,  unless  there  is  evidence  to  shew  th^ 
ij^ention  U>  be  plher^i9e,  Goodfellow  v.  Burchetif  2  Vem.  Sg8. 
ffvese  V.  Ponietf  (Mr.  FincVB  Pre,  Ch.  ^40.  n.)  Warren  v, 
^arr^n,  (ante,  vol*  i.  p.  305.)  But  this  being  a  case  of  mere 
bounty,  is  more  like  the  case  of  legacies  than  that  of  porUons,  and 
vfk  the  case  of  legacies,  where  two  sums  are  given  in  different  in- 
struments, they  mus|  both  prevail,  Ridges  v.  MorrisoUt  (ante,  vol.  i. 
p*  389>)  and  Hooley  v.  Hatton,  there  cited  in  the  note. 

.  Mr.  Solicitor-Generai,  Mr.  Man^ld,  Mr.  Mitford,  and  Mr. 
Campbell,  for  the  defendant. 
[  46  ]  TUp  auestions  are  reduced  to  three  : 

]'•  Whether  the  plaintiff  is  entitled  to  the   Brinsworth  and 
liotherham  estates  i 

2.  A  question  arises  out  of  this,  whether,  if  entitled  to  ibe 
estates,  she  is  to  take  them  exonerated  of  the  charge  ? 
.   3.  Whether  she  is  entitled  to  two  sums  of  jf  £0,(XX>  each,  or  to 
one  only  ? 

The  first  and  last  of  these  questions  depend  on  all  the  trans^* 
actions. 

Miss  Finch  must  make  out,  that  it  was  the  intention  of  ibe 
mother  that  she  should  have  the  estates  as  well  as  the  .£^,000. 

If  the  plaintiff  has  any  right,  it  must  be  under  the  voluntary 
settlement  of  1759^  by  which  .Elizabeth  Finch,  in  consideratioa 
of  natural  love  and  affection,  agrees  to  assure  to  Savile  Finch  all 
her  estates  in  Yorkshire,  and  the  son  agrees  to  pay  off  the  mort- 
gage debt,  and  to  pay  to  his  sister,  when  he  should  be  in  possession 
of  the  estate  in  Kent,  £90,Q00,  for  and  as  her  fortune. 
,  The  Brinsworth  and  Rotherham  estates  weie  part  of  the  York- 
shire  estate  which  passed  under  this  voluntary  settlement.     The 
second  se^^tlement  only  varies  this  as  to  the  rents  and  profits.     The 
qi^estion  is,  whether  the  Brinsworth  and  Rotherham  estates  w^re 
Upt  within  these  agreements ;  and  it  seems  to  have  been  the  intent 
of  the  parties  that  it  wa^,  and  thpit  Miss  Finch  was  to  receive 
^20,000  for  her  interest  in  those  estates.    Then  comes  the  will, 
whereby  she  charges  and  makes  subject  all  the  estates  to  the  pay- 
ment of  <£20,000,  as  and  for  a  fortune  for  her  daughter,  and 
directs  it  to  be  paul  in  six  months  after  her  decease ;  and  among 
the  enumeration,  of  the  estates  which  are  subjected  to  the  charge, 
are  all  her  fireehold  manors^  messuages,  lands,  tenements,  tithes, 
^nd  hereditaments  whatsoever;   now  she  had  no  tithes  but   in 
Brinsworth  and  Rotherham :  and  subject  to  the  charges,  she  gives 
all  her  real  estates  to  the  son.     She  therefore  intended  he  should 
take  all  tlie  estates,  upon  paying  the  £90fiOO.    How  is  it  possible 

then 
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(ben  to  argue,  that  giving  it  as  a  fortune ^  she  meant  this  to  be  a  1792. 

second  fortune  \  Suppose  the  whole  effect  of  the  first  agreement 
not  to  be  done  away  by  the  second,  it  cannot  be  conceived  that 
Mrs.  Finch  meant,  after  having  settled  the  Brinsworth  and  Ro- 
iherham  estates,  that  Miss  Finch  should  both  take  them  and  the 
,£20,000;  she  might,  if  she  chose  to  abide  by  tlie  agreement,  take 
eilher  the  «£'20/XX)  or  the  estates,  but  that  was  the  utmost ;  she 
could  not  take  both.  Then  in  1 7(>6  Mrs.  Finch  died ;  the  plaintiff 
vas  not  then  very  young:  the  meaning  of  the  family  in  the* trans- 
action was  theii  very^well  known.  The  present  bill  was  not  filed 
till  1791»  when  the  meaning  of  the  parties  was  not  so  well  known : 
but  they  had  not  been  left  in  ignorance  what  it  was. 

Then  as  to  the  mortgage  to  Sitwelly  it  is  certain  that  where  two 
persons  entitled  to  different  interests  in  an  estate,  mor^ge  it  to  a 
third  person,  and  the  equity  of  redemption  is  reserved  to  one  of 
them  only,  it  may  vary  their  interest.  It  is  necessary  for  this 
purpose  to  look  into  the  recitals  of  the  deeds. 

It  is  true  that  if  a  man  mortgage  his  wife's  estate,  and  reserve 
the  equity  of  redemption  to  himself,  he  shall  still  continue  seised 
jure  uxoris ;  but  it  is  not  so  if,  by  the  recital,  it  appears  that  the 
intent  of  the  parties  is  different. 

The  intention  of  the  mother  was,  that  Miss  Finch  should  receive 
.££0,000  for  her  interest  in  Brinsworth  and  Rot/ierkam,  and  that 
the  son,  paying  that  sum,  should  take  all  the  estates.  She  did 
receive  .£20,000,  and  gave  a  release  for  it,  and  never  thought  of 
claiming  the  other  «£20,000  liU  1791. 

She,  by  her  intermediate  acts,  and  by  joining  in  the  security, 
pat  a  construction  on  the  transaction,  and  has  bound  herself  by 
a  limitation  for  a  valuable  consideration  :  therefore^  we  submit  she 
has  no  title  to  the  Brinsworth  and  Rotherham  estates. 

If  we  are  wrong  in  tliis  point,  the  prayer  of  the  bill  to  have  the 
estates  exonerated,  is  also  wrong :  the  utmost  claim  she  could  have 
would  be  for  a  pro  rata  contribution, 

£.  With  respect  to  the  two  sums  of  <£20,000  all  the  cases  turn 
OD  the  intention  of  the  parties.    That  of  Mrs.  Finch  appears, 
from  the  transactions,  to  be  clear.     The  principle  is  laid  down  in         [  48  ] 
Copley  V.  Copfey,  1  P.  W.  147. 

Mr.  Attwfusy-General  in  reply. 

The  piamtiff  is  heir  at  law  of  a  considerable  family,  who  has  no 
other  provision  but  what  siie  seeks  by  this  bill. 

There  are  two  questions — 

First,  as  to  her  claim  to  a  life  estate  in  Brinsworth  and  Rother- 
ham. 

Second,  as  to  her  claim  to  tlie  two  sums  of  ^20,000  each. 

As  to  U)C  former,  the  question  is,  whether  there  is  any  indica- 
tion, from  the  transactions,  tliat  her  life  estate,  to  which  she  is 
otherwise  clearly  entitled,  is  defeated.    There   is  clearly  no  deed 

revoking 
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1792.  revpkifig  that  nocler  which  she  claims,  but  it  is  saidtbal^  fromii 
^^^^,^'  variety  of  transactionSi  it  is  to  be  implied  that  she  has  desisted 
FmcH  from  her  claims.    But  in  the  mortgage  made  in  the  mother's  life- 

V*  time,  the  equity  of  redemption  is  reserved  to  the  plaintiff  as  well 

^^^9^*  93  (he  mother  and  Savile  Finch ;  in  the  deeds  after  the  mother's 
death,  the  equity  is  indeed  reserved  to  Savile  Finch ;  but  a  mis- 
taken recital,  that  he  was  entitled  to  the  equity  of  redemption, 
will  not  alter  her  estate.  Then  with  respect  to  the  two  agree- 
ments between  the  mother  and  son,  the  plaintiff,  not  being  a  par- 
ty, cannot  be  bound  by  them.  But  it  is  said  she  is  bound  by  the 
dejsd  of  mortgage  to  Sitwell,  and  that  she  has  raised  an  equity 
against  herself  by  her  non-claim,  and  by  permitting  the  equity  of 
redemption  to  be  reserved  to  Savile  Finch:  but  she  knew  nothuig 
%f  the  reservation  of  the  equity  of  redemption,  but  left  it  to  her 
]l^rother's  solicitor.  She  was  doing  a  kindness  to  her  brother  by 
pof  tpoping  her  own  ;££0,000,  her  claim  to  the  life-estate  in  Brins- 
worth  and  Rotherham  never  arose  till  after  the  death  of  Savile 
Fincfy,  jpt  pnder  these  circumstances  it  is  argued,  that  the  deed  of 
17^7  is  to  be  overturned.  Then  as  to  the  deed  of  1759,  Brini" 
n^rth  d^A  Solherhf^m  could  not  be  included,  Savile  Finch  being 
already  in  possession  of  those  estates ;  so  that  there  can  be  no  infer- 
ence, from  any  pf  the  transactions,  that  she  gave  up  her  interest. 
Then  th^  gjft  of  thie  estate  by  Savile  Finch  to  his  widow,  being  a 
f  49  ]  general  gift  of  it,  include9  Brinsworth  and  Rotheram,  which  were 
^e  property  pf  Jd^^H/  the  plaintiff;  Judith  the  defendant  cannot, 
under  the  cases  of  ffoys  v.  Mordnfunt,  2  Vem.  58 1 .  and  Streatjield 
V.  Streatjield  take  that,  and  ^Iso  take  under  Savile^B  will. 

Tbp  fe;il  point  is,  ^^  to  the  sums  of  £^,000.  This  has  been 
vjirioiisly  treated,  as  a  case  of  double  portions,  and,  as  appearing 
from  the  transactions,  that  she  was  not  to  have  both. 

The  cases,  especially  [d)  Copletf  v.  Copley ^  are  all  different  from 
tl|is ;  they  are  cases  where  the  child  is  a  purchaser  of  the  first  ob- 
ligation, and  that  obligation  personal  as  to  the  partjr  making  the' 
sejcond  gift;  and  as  that  doctrine  has  been  treated,  it  may  be  rea- 
sonat^ly  presumed,  that  the  party  in  making  the  second  gift  looked^ 
to  and  n^eaqt  to  dischafge  the  previous  obligation. 

At  the  time  that  Elizabeth  Finch  yr^s  giving  to  \wt  son  a  consi- 
derable estate,  she  lays  him  imder  an  obligation  to  give  his  sister  a 
portion  ;  but  she  was  under  no  obligation  to  provide  any  sum  as 
a  portion  fpr  Mfurv,  who  was  not  a  purchaser  under  any  deed  ex- 
ecuted by  her.  Shifting  ap  obligation  U>  another  person  (where 
^ere  is  one)  and  even  increasing  it,  does  not  operate  as  a  satisfac- 
-  tipn,  Hafibury  v.  lianbury^  (ante,  vol,  ii.  p.  529.)    A  little  mat- 

ter will  serve  to  rebut  the  presumption  arising  from  a  similarity  of 
^ums,  or  the  one  being  greater  than  the  other. 

(d)  AUo  Walpolc  V.  hard  Con^jft  Barnard.  159.    Uinehcl'ijffe  v.  HinchcUffe, 
3  Ves.  516. 
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It  is  said  that  the  will  is  ia  execution  of  the  deed  of  1758|  but  179^ 

Aat  was.  executed,  Savile  having  come    into    possession ;  and  wv^ 

Mary\  daim  to  the  £9DfiQO  had  been  recognized  by  all  the  mort-  Finch 

gages  down  to  the  time  of  bis  death.  Pikch 

Xhe  CoMTt  this  day  gave  judgment. 

Xiord  Commissioner  £yre. — 

This  cause  was,  in  its  outset,  so  involved  and  entangled  in  [  ^  ] 
the  transactions  of  more  than  a  century,  that  even  Mr.  Attorney- 
GeneraPs  very  clear  and  distinct  manner  of  stating  the  case,  hardly 
made  it  intelligible :  but  the  discussion  which  it  has  undergone, 
has  cleared  away  a  great  part  of  the  confusion  M'hich  had  over- 
sprjsad  it,  and  we  now  see  the  case  reduced  to  its  true  merits, 
9pd  these  lying  within  a  very  narrow  compass. 

There  are  two  principal  questions :  first.  Whether  the  plaintiff 
iis  entitled  to  a  furtlier  sum  of  £QOflO0,  over  and  above  the  ^20,000 
devised  tp  her  by  her  mother,  and  charged  by  her  upon  the  estates 
densed  to  her  son  Savile  Finch  f  And,  secondly.  Whether  the 
plaintiff  is  entitled  to  a  lifie-estate  in  the  lands  in  Brinsworfh  and 
Rotheram,  part  of  the  Yorkshire  estate  belonging  to  diis  family? 

XhiB  second  question,  if  it  should  be  determined  in  favour  of  the 
plaintiff,  livill  raise  a  subordinate  question,  viz.  Whether  the  plain- 
tiff is  eptitl.ed  to  have  her  life-estate  in  those  lands,  exonerated 
from  the  yvhple,  or  from  any  psu't  of  the  mortgage  debt  of 
il  7,000 — i!5,000— and  £3fi00,  to  which  these  lands,  togetlier 
witli  other  Jand^  comprised  in  the  mortgage-deeds,  are  at  present 
liable. 

The  first  of  these  questions  required  nothing  more  for  the  solu- 
tion of  it,  than  that  tiie  facts  should  be  distinctly  seen  and  under- 
stood. Those  which  bear  upon  this  point  are  very  few :  In  the 
year  1759,  Mrs,  Elizabeth  Finch,  who  had,  in  the  year  1757, 
made  a  settlement  of  her  estates  at  Brinszporth  and  Rotheram, 
part  of  her  Yorkshire  estate,  upon  her  son  for  life,  with  remainder 
to  his  issue  in  tail,  with  remainder  to  the  present  plaintiff  for  her 
life;  and  having  probably  delivered  up  the  possession  of  those  es- 
tates to  her  son,  was  disposed  to  give  up  to  him  the  rest  of  her 
Yorkshire  estates :  and  she  entered  into  an  agreement  with  him^ 
by  which  she  undertook  to  convey  to  him  the  estate  and  family 
house  at  Thryberghj  and  all  the  rest  of  the  estate  of  which  she  was 
then  possessed,  and  to  deliver  up  to  him  the  actual  possession^  [  ^l  ] 
upon  certain  terms  and  conditions  not  necessary  to  be  particularly 
mentioned,  and  upon  this  stipulation,  which  has  given  occasion  to 
this  first  question,  viz*  That  her  son  should  pay  to  the  plaintiff 
filar jf  a  sum  of  «£20,000,  as  soon  as  he  should  come  into  possession 
upon  her  death,  of  her  Kentish  estates. 

There  was  a  reservation,  upon  which  nothing  turn?,  by  a  soft 
of  postscript  to  this  agreement,  to  Mrs.  Finch,  of  a  part  of  the 
Yorkshire  estate  called  Bramley,  and  there  was  a  subsequent  agree- 
ment. 
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1799*         meiit^  upon  iivfaich  notbiug  turns  as  to  this  question,  regulating  the 
if^^m^  Ume  and  manner  of  his  son's  taking  possession  of  these  estates. 

FiNcu  We  may  collect,  that  the  son  was  actually  put  into  possession  of 

-,  ^  the  estates  under  diese  agreements,  no  conveyance  appears  to  have 

been  made,  and  probaUy  there  was  no  conveyance  in  pursuance  of 
the  agreement. 

Matters  rested  thus  till  the  death  of  Mrs.  Finch.  By  her  will 
she  devises  all  her  estates,  in  general  words,  to  her  son  &m/c 
Finch,  and  bequeaths  «£20/XX)  to  the  plaintiff  her  daughter,  and 
charges  all  her  estates  devised  to  her  son,  with  that  sum  of  ^20,000; 
that  sum,  after  her  death,  was  paid,  and  the  plaintiff  executed  n 
release  to  Mr.  Savik  Finch,  of  the  sum  of  £20,000  to  which  she, 
was  entitled  under  the  will  of  her  mother,  taking  no  notice  of,  and 
probably  not  being  then  apprized  of  any  claim  she  might  have  to 
another  sum  of  £20,000  under  the  agreement  of  1759* 

It  does  not  appear  when  Mrs.  Mary  Finch  the  plaintiff  was 
first  informed  of  the  existence  of  that  agreement  of  1759^  without 
which  the  weight  of  the  argument,  drawn  from  her  acquiescence 
in  the  receipt  of  one  sum  of  «£20,000  cannot  be  ascertained.    To 
consider  this  lady's  claim  in  the  light  the  most  favourable  for  her, 
I  will  suppose  it  recently  made,  that  is,  soon  after  the  death  of 
her  mother;  a  very  weighty  observation  was  made  by  Mr.  Mans^ 
field  upon  the  effect  and  operation  of  the  agreement  of  115%  that 
[  52  ]         the  plaintiff  was  neither  party  nor  privy  to  that  agreement,  her 
mother  might  at  any  time  have  released  it,  and  perhaps  might  have 
prevented  its  ever  taking  effect,  by  suffering  a  recovery  of  the 
Kentish  estates,  and  disposing  of  them  by  her  will.     After  the 
death  of  the  mother  (and  taking  it  for  granted  that  the  condition, 
upon  which  this  sum  of  £90,000  was  to  be  paid  to  the  daughter, 
was  performed)  that  is,  that  the  Xen^tsAestates  were  come  to  tfie 
possession  of  the  son,  upon  the  death  of  his  mother,  still  the 
daughter  had  no  remedy  at  law  to  enforce  the  payment  of  this  sum 
of  £9Ofi0O,  and  it  appears  to  me  to  be  very  questionable,  how 
far  the  daughter,  as  against  the  son  (party  to  the  agreement)  and  as 
executor  of  the  mother  (the  other  party  to  the  agreement)  she  her- 
self being  a  stranger  to  it,  could,  even  in  a  court  of  eqnity,  have 
con4>dled  the  payment  of  this  money  to  herself;  and  that  it  would 
,  be  difficult  to  say  put  of  what  fund  it  should  be  raised. 

If  a  court  of  eqiuty  would  havecompdkd  the  payment  of  it,  it 
would  have  been  because  it  was  intended  by  the  mother  for  a  pro- 
vision, and  because  it  was  the  only  provision  for  a  daughter,  and 
because  it  was  reasonable  to  presume  that  the  mother  having  done 
nothing  in  her  life-time  to  alter  or  release  the  agreement,  had,  in 
effect,  given  to  her  daughter  this  8umof«£20,000,  possibly,  upon 
these  grounds,  a  court  of  equity  might  raise  a  trust  for  the  daugh- 
ter, of  the  benefit  of  this  agreement,  upon  the  possession  or  estate, 
of  the  sou. 

An 
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Ao  express  devise  of  .££0,000  to  the  daughter,  for  the  express         1798. 
purpose,  and  in  the  Qame  of  portion,  fortune,  or  advancement,  at  v^-^w 

once  destroys  evei^  argunEient  and  every  pretence  whidi  a  court  of  Fincv 

equity  could  lay  hold  of  for  nusing  any  sum  under  the  agreement ;  -.** 

asdwben  we  consider  that  both  the  sum  and  the  object  are  pre-  "^** 

cwely  the  same,  these  circumstances  aiford  strong  grounds  for  col* 
beting  an  intent  in  the  mother,  that  her  daughter  should  not  take 
any  benefit  under  the  agreement. 

It  was  observed  by  Lord  Commissioner  Wilton,  that  the  will 
(though  it  has  no  express  reference  to  the  agreement,  yet  being 
referred  to  the  agreement,  and  the  fact  taken  into  consideration  of  r  949  1 
DO  conveyance  having  been  executed  in  the  mother's  life-time)  was 
to  be  considered  pro  tanlo  as  an  execution  of  the  agreement.  In 
this  way  of  considering  the  subject,  the  £90fiQ0  in  the  agreement^ 
and  the  ££0,000  in  the  will,  are  one  and  the  same  ££0,000,  which 
goes  to  the  very  root  of  this  claim,  and  destroys  it  utterly. 

The  second  question  is.  Whether  this  plaintiff  is  entitled  to  a 
life  estate  in  the  lands  of  Brimworth  and  Rotherham  f  Under  the 
settlement  of  1757,  she  must  be  taken  to  be  primA  facie  entitled. 
The  reservation  of  the  equity  of  redemption  to  her,  by  the  deed  of 
17^,  requires  this.  It  occurred  to  me,  upon  the  first  view  of  the 
^l^e^t,  that  it  m^ht  admit  of  a  question,  whether  the  plaintiff, 
having  accepted  the  bene6t  of  the  gift  to  her  by  her  motber  or 
£20fiQ0  by  her  will,  could  now  insist  upon  her  claim  to  a  life 
estate  lA  these  lands :  this  would  depend  not  upon  the  question, 
whether  Af  rs.  Mary  Finch  has  waived  her  claim,  but  upon  a  ques- 
tion pf  fact  whether  the  mother  had  taken  upon  herself  to  make  a 
dii|Nisition  of  the  whole  estate  in  these  lands  (consequently  includ- 
ing this  life  estate)  by  the  agreement  of  1 75d,  or  by  her  will,  or 
both  taken  together,  considering  the  will  as  an  execution  of 
tbe  agreement.  But,  upon  further  consideration,  I  do  not  see, 
distiiictly,  such  a  disposition  made  by  tbe  mother  in  any  of  these 
instruments.  Great  stress  was  laid  in  the  argument  upon  the  ex- 
ceptien  in  the  second  agreement,  as  affording  evidence  of  the 
mother's  intent  to  convey  these  lands  as  well  as  the  other  parts  of 
the  Yorkshire  estate,  to  her  son,  and  to  put  these  lands,  as  well  as 
the  rost  of  the  estate,  into  his  possession  ;  but  I  doubt  this  is  too 
much  to  conclude  from  an  exception  of  this  nature,  which  is  very 
easily  accounted  for,  in  the  particular  case,  by  attributing  it  to 
cautiofi,  and  perhaps  anxiety  to  prevent  the  agreement  about  the 
rents  and  protits  up  to  a  certain  time,  of  estates  then  lately  deli- 
vered up,  or  to  be  then  delivered  up  to  the  son,  from  being  ex- 
tended to  lands  which,  though  part  of  the  Yorkshire  estates,  were 
np  part  of  the  objects  of  the  agreement,  stood  upon  a  different 
title,  and  probftbly  were  in  tbe  son's  possession  long  before  the 
agreement  of  1759  was  entered  into. 

1  am  therefore  strongly  inclined  to  be  of  opinion,  that  the  plain-        r  •^q  1 
tiff  is  at  liberty  to  insist  upon  lier  clami  to  her  life  estate   in   these 

lands 
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1792-         lands  ot  Brimworth  apd  Roiherham,  notwithstanding  her  acceptr 

y^^^         aoce  of  £20^000  under  the  will  of  her  mother. 

ViNCB  But  there  is  still  another  difficulty  in  the  way  of  this  claim^  sug- 

«•  gested  by  Mr,  Mitford,  which  deserves  consideration. 

FucH*  rj^^  plaintiff  takes  a  benefit  under  the  will  of  her  brother 

also:  she  has  an  annuity  of  £200  a-year  under  his  will,  and 
£300  a-year  under  his  codicil.  If  her  brother  has  taken  upon 
himself  to  make  a  disposition  of  these  lands,  the  plaintiff  will 
faie  put  to  her  election,  whether  she  will  take  under  the  settle- 
ment, or  under  the  will.  The  brother  has  not  devised  these 
lands  by  name,  but  he  has  devised  all  his  lands,  and  he  was  in 
possession  of  these  lands.  His  true  title  was  as  tenant  for  life, 
under  the  settlement  of  1757 ;  but  there  is  strong  evidence  diat  he 
and  his  sister  considered  him  as  having  the  feersimple  in  him,  either 
as  heir  at  law,  or  as  devisee  of  his  mother ;  as  between  them,  there- 
fore, his  intent  to  devise  these  lands,  together  with  the  rest  of  hia 
estate,  to  which  he  was  entitled  in  fee-simple,  as  heir  at  law,  or  as; 
devisee  of  bis  mother,  can  hardly  admit  of  a  doubt. 

That  both  the  brother  and  the  sister  considered  him  as  the  owner 
of  the  fee-simple  of  these  lands  of  Brinsworth  and  Roiherham,  is 
made  out  by  this  deduction.  These  lands  were  included  with  the 
Yorkshire  and  other  estates,  in  the  mortgage  in  1758  to  Ucird 
Middletott,  in  which  the  plaintiff  joined.  In  the  assignment  of 
that  mortgage  to  TAt,  SUwell,  in  which  the  plaintiff  joined,  there 
is  a  recital  that  the  mortgaged  premises  were  devised  by  Mrs. 
Elizabeth  Finch  to  the  brother  in  fee-simple,  subject  to  a  charge 
of  £20,000  in  favour  of  the  plaintiff,  which  had  been  satisfied : 
from  this  time,  when  by  a  solemn  act,  the  brother  and  sister  con- 
curred in  declaring  that  these  lands  of  Brinsworth  and  Rotherham, 
as  part  of  the  mortgaged  premises,  were  the  inheritance  of  the 
brother,  there  are  no  traces  of  any  recognition,  either  by  the  brother 
[  *5}  ]  or  by  the  sister,  of  the  settlement  of  17^79  under  which  she  is  now 
to  claim  this  life  estate ;  a  settlement  which,  it  has  been  truly 
observed,  was  originally  voluntary,  had  been  broke  in  upon  by  the 
mortgage  of  1758,  was  become  an  object  but  of  little  consequence, 
there  being  no  issue  of  the  brother  or  of  the  sister  to  take  under  i^ 
and  the  sister's  interest  probably  su|^sed,  both  by  the  brother  and 
sister,  to  have  been  very  well  compensated  for  by  the  mother's 
bequest  of  £20,000. 

This  train  of  circumstances,  though  they  do  not  constitute  any 
legal  or  equitable  bar  to  this  claim  of  a  life  estate,  though  perhaps 
in  the  distressed  state  of  this  lady's  circumstances,  as  opposed  to 
the  opulence  of  Mrs.  Judith  Finch,  may  make  a  claim  at  this  day 
not  very  harsh ;  but  it  does  yet  apply  very  strongly  to  the  point,  to 
which  it  is  adduced,  namely,  to  shew  that  the  brotherconsidered  the 
estate  as  his,  and  meant  to  pass  it.  by  his  will,  which,  as  I  have 
before  observed,  will  put  the  plaintiff  to  her  election,  ^nd  if  sho 
should  elect  to  take  under  the  will,  slie  then  must  release  this 
claiiUi  and  the  secondary  question  of  exoneration  iu  that  case  will 

not 
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not  arise.     If  it  is  to  be  made,  we  have  already  intimated  oiXr  179^ 

opinidasy  that  in  respect  of  so  much  of  the  mortgage  debt,  as  was  ^^^v^ 

applied  to  satisfy  Lord  PottinEton's  claim  upon  the  real  assets  of  Fiitcs 
Joi»  Savile,  there  ought  to  be  no  exoneration :  and  tl^at  99  tp 
further  sums  borrowed  for  the  accommodation  of  Mrs.  Elizabeth 
Finchy  and  of  Savile  Finch,  as  well  those  in  the  security  for  which 
the  pladntifT  joined,  as  that  in  which  the  plaintiff  did  not  join,  she 
will  have  her  interest  exonerated  from  the  mortgage  debt ;  and  she 
will  also  be  entitled  to  have  the  proportion  of  the  interest  of  the 
mortgage  debt,  which  is  to  remain  upon  her  estate,  ascertained,  and 
a  provbion  made,  by  the  decree  of  this  Court,  that  the  residue  of 
the  interest  may  be  kept  down  by  those  who  have  the  equity  of 
redemption  of  die  rest  of  the  mortgage  premises.  ^ 

In  the  event  of  the  plaintiff's  being  put  to  an  election,  and  her 
decdng  to  take  under  the  will,  she  will  be  to  convey  her  life  estate 
as  the  Master  shall  direct,  and  as  to  the  rest  of  her  bill  it  will  be  [  *M,  ] 
to  be  disnussed,  as  to  so  much  of  it  as  seeks  to  impeach  any  of  the 
transactions  in  this  family  upon  the  ground  of  fraud,  with  costs, 
and  as  to  the  rest,  the  plaintiff's  circumstances  considered,  perhaps 
without  costs. 

Lord  Commissioner  Ashhur$t — 

The  first  question  is,  whether  the  plaintiff  is  entitled  to  take 
both  the  sums.  The  second,  whether  she  is  entitled  to  the  posses- 
sion of  the  estates. 

As  to  the  first,  I  think  she  is  entided  to  only  one  sum.  The 
cases  upon  subjects  of  this  kind  are  not  very  useful,  as  the  question 
depends  on  the  intention,  which  must  be  gathered  from  all  the 
drcumstances  of  each  particular  case.  The  present  is  very  preg- 
nant in  circumstauces  to  shew  that  Mrs.  Finch  only  intended  one 
sum. 

In  1759  she  gives  up  her  estates  on  conditions,  this  rested 
entirely  on  the  agreement,  and  never  was  carried  into  execution  by 
conveyances.  *  That  not  having  been  done,  she  executes  it  by  her 
will.  The  will  is  only  a  completion  of  the  act ;  and  as  there  could 
be  no  covenant  by  the  brother  to  pay  the  sum,  she  secures  the  pay- 
ment of  it  by  the  will. 

The  sum  is  specifically  the  same,  and  given  for  the  same  pur- 
pose, so  that  it  is  altogether  only  doing  die  same  thing  by  a  different 
mode. 

The  plaintiff  has  given  judgment  against  herself  by  never  claim- 
ing till  she  filed  her  bill. 

As  to  the  second  question,  it  is  by  no  means  clear  that  the 
£9fdfXX)  was  not  meant  as  a  compensation.     The  life  estate  in 
Brinsworth  and  Rotherham,  upon  failure  of  the  brother's  issue,         [  ^^  ] 
were  no  present  provision. 

But  this  was  not  ejusdem  generis  with  the  £20,000;  aiul  although 
it  is  a  handsome  provision,  yet,  on  tlie  other  hand,  it  is  not  clear 

she 
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179^.  ^  nieant  to  deprive  ber  of  Ae  other.  But  there  is  aiioft^ 
wvw  ground  on  Mrhich  die  plamtiff  must  be  driven  to  make  ber  election^ 
Pinch  If  she  takes  under  the  will  of  Savile  t^nck,  she  must  not  coo^ 
travene  it ;  as  by  the  mortgage  to  Sitwell  she  encouraged  the  mis- 
take as  to  SaviU^s  tide.  If  she  had  claimed,  he  might  have 
suffered  a  recovery.  Therefore  1  think  she  must  be  driven  to  her 
election. 

Lord  Commissioner  if  ikon — 

I  think  the  mother  intended  the  daughter  to  take  only  one  sum 
of  £20,000. 

The  objection  is,  that  the  gift  of  the  first  £20,000  is  by  way  of 
charge,  and  that  the  odier  is  given  by  the  will,  and  that  the  former 
is  a  compensation  for  the  Kentish  estate. 

By  the  mortgage  of  17699  the  «£20,000  is  recited  to  be  a  chaige 
by  die  will  of  the  mother.  If  Mary  Finch  knew  of  her  charge  by 
the  agreement,  she  was  satisfied  that  only  one  sum  was  intended. 
If  both  had  been  known  to  have  been  intended,  both  would  have 
been  recited  in  that  deed.  Then  it  is  said,  unless  the  second  sum 
is  additional,  that  the  mother  gave  nothing  to  the  daughter,  but  by 
the  will  was  giving  only  to  the  son ;  and  the  argument  is  this,  that  if 
the  mother  bad  not  made  the  will,  still  the  daughter  would  have 
taken  the  «££0,000.  But  so  it  is  in  all  cases  where  the  first  sum  is 
an  obligation.  The  agreement  and  will  together,  shew  it  was  in- 
tended only  as  one  sum  of  <£20,000  to  be  paid  to  the  daughter  as 
and  for  a  portion  or  fortune.  The  agreement  not  being  com- 
pleted, the  mother,  by  her  will,  takes  care  that  her  daughter 
should  have  the  «£20,000. 

^s  to  the  other  question,  it  depends  on  the  settlement  of  1757; 
mder  that  she  was  entided  to  an  estate  for  life,  subject  to  the 
estate  of  the  son.    The  first  mortgage  does  not  disturb  that  setde- 

Bkefli. 

£  54  ]  In  1758,  an  additional  charge  was  made,  the  mortgage  made 

then  was  for  «£  17,000,  diere  was  no  reason  for  SavUe  and  Mary 
joining  in  that  mortgage,  but  on  account  of  their  interests  under 
the  settlement  of  1757* 

In  1 759,  the  mother  agrees  to  assure  to  Savile  all  her  estates  in 
Yorkshire.  The  words  added  were  to  avoid  a  general  description. 
If  so,  that  deed  is  a  recognition  of  the  former  setdement. 

llien  there  is  nothing  prior  to  the  will  of  Elizabeth  Finch,  to 
shew  that  ekher  she,  Savile,  or  Mary,  thought  the  setdement  of 
1757  at  an  end. 

Tbere  is  nothing  in  the  will  to  take  away  Mary*8  right :  the  will 
is  qnite  general. 

'rhen  the  mortgage  of  1769,  by  the  recital,  shews  tikRt  Savile 
Finch  thought  the  whole  of  the  estate  belonged  to  him,  subject  to 
no  charge  but  the  mortgage  and  the  £20,000.  Tiiat  recital  was 
drawn  without  premises  to  warrant  it. 

There 
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There  wab  no  circirnistance  prior  to  IjOQf  to  revoke  the  settle- 
meot  of  1757-  If  so,  it  was  a  mistake  in  the  recital^  and  I  should 
be  rather  inclined  to  diink  that  there  had  been  an  idea  in  the  family^ 
tkat  die  plaintiff  was  only  to  take  £90fi00,  but  they  had  not  pro- 
vided for  it  by  legal  means. 

In  1769  there  was  an  additional  mortgage ;  Mary  was  a  party  to 
tint,  because  the  charge  still  subsisted.  But  in  the  indorsement  in 
1775  she  was  no  party,  having  been  then  paid. 

The  idea  then  was  that  the  settlement  was  at  an  end. 

But  as  to  what  she  takes  under  the  will  of  Savile — 

It  was  understood  by  the  family  that  die  estates  were  his,  and 
whereTer  estates  are  considered  as  belonging  to  A,  and  A.  gives 
all  his  estates  by  will,  any  party  who  takes  under  the  will,  must 
elect  (a)  (i). 


1792- 


FiNcn 
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(a)  The  bill  was  dismissed  with 
costs  as  to  that  part  impating  fraad  in 
the  pnrehase  or  the  annnity  from  the 
phiatiff;  as  to  all  the  rest  except  her 
daim  aiider  the  question  of  the  elec- 
tion, without  costs,  Reg.  Lib.  A.  1791. 
fQl.745. 

(ft)  The  facts  of  this  case  are  hera 


stated  more  prolixly  than  by  Mr.Fesey; 
but  that  gentleman^s  report  of  the 
arguments  and  judgment  is  in  this,  as 
in  every  other  instance,  infinitely  more 
copious  and  satisfactory  ;  for  the  ciise 
upon  the  doctrine  of  election  vide  tlie 
note  to  Biake  v.  Bumbmry^  ante,  28. 
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LmcokiVIna 
Hall,  13th  JMfa. 

\frCHOLAS  FAYTINGy  clerk,  made  his  will,  dated  1st  Feb.  Lords  Commts- 

1787,  and  thereby,  after  several  legacies,  and  among  others  "oners,^^,  A^ 
one  of  £100  to  milinm  Fayting,  son  of  his  late  brother  Joseph  *"'^*'*°'*.'*'"^ 
ffly/iwg,  he  gave  £3,000  reduced  bank  consolidated  annuities,  to  ,1©^ 
be  equally  transferred  and  divided  between  the  six  children  of  John  among  the  sis; 
Sherer  and  Mary  his  wife,  each  child's  share  to  be  transferred  to  children  of  j.  a, 
him  or  her  at  twentj^-one ;  and  in  case  of  the  decease  of  any  of  at theti^?oivr 
thera  before  attaining  such  age,  then  his,  her,  or  their  shares,  to  be  more  was  bom 
equally  transferred  among  the  survivors  at  twenty-one,  and  if  all  aft«r  the  testa- 
flboald  die  except  one,  then  the  whole  to  such  survivor;  and  in  case  ^foi^JtheOTdt- 
of  the  death  of  all,  then  the  whole  to  be  transferred  to  Mary  cils,  she  shall  mot 
Sherer  the  mother ;  and  in  case  of  her  decease,  then  he  gave  the  take  a  share  with 
same  to  his  executors  equally ;  and  he  directed  the  dividends  to  be  {,efo*,|I^,      " 
applied  for  the  maintenance  and  education  of  the  children ;  and  he      Thetestatar 
gave  to  Mary  Sherer  £  1 ,000  for  her  sole  and  separate  use ;  and  he  gave  the  residiie 
gave  all  the  rest  and  residue  of  bis  estate  and  effects  to  his  executors  J^edTn^the'wilL 
on  trust,  to  divide  tlie  same  to  and  amongst  such  of  his  relations  He  made  a  e«di- 
only  as  were  mentiotted  in  that  his  rcill,  in  such  proportions  as  they  cil,  which  he  di- 
shall  think  fit,  particular  regard  being  paid  to  those  of  Uie  family  ^^l^lf^i^^ 
who  should  be  thought,  in  their  opinion,  the  poorest  in  circum-  will ;  and  a  se- 
stauces,  and  the  most  unblemished  in  their  characters.  «ond,  by  which 

he  gave  legacies^ 
bnt  no  such  direction ;  in  this  codicil,  there  were  legacies  given  to  two  of  his  rciatioas^ 
thry  shall  take  shares  of  the  residue. 

"riie 
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1799*         .   1<^  testator  made  two  codicils  to  his  will,  the  latter  of  wfiicn 
v^pv-k^  bore  date  lldi  of  December,  1788,  in  the  close  of  which  he  ex* 

Sbb&er  pressed  himself  as  follows :  *'  And  whereas  I  have  not  taken  any 
B  ^  p  "Otice  of  the  two  sunriving  children  of  William  Fayting,  "son  of 
mj  late  brother  Joseph  Fayting,  in  my  said  will  or  codicU  above- 
mentioned,  I  do  now  leave  to  each  of  them  the  sum  of  ;S200  to  be 
paid  to  them  by  my  executors,  as  each  of  them  shall  attain  their 
respective  age  of  twenty-one  years ;  but  if  either  of  them  shall  die 
before  they  shall  arrive  at  the  said  age  of  tweBty'K)ne,  then  the 
survivor  of  them  shall  have  the  whole  £4O0,  and  should  they  both 
die  before  they  should  attain  the  age  of  twenty-one,  then  the  said 
;S400  shall  be  divided  between  my  executors^  share  and  share 
aTike. 
[  5G  ]  The  bill  was  filed  by  the  six  surviving  children  of  John  and 

Mary  Sherer,  against  the  executors  of  the  testator  William  Fiyting^ 
the  legatee  of  the  ;£l(X).  Oeerge  Thomas  Faytins  and  Ann  FoytitiQ 
(bis  children),  John  Sherer  and  Mary  his  wife,  (the  father  and 
mother  of  the  plaintiffs)  praying  an  account  of  the  testator's  per- 
sonal estate,  and  that  the  same  shall  be  applied  in  payment  of  his 
debts,  8^c.  and  the  clear  residue  might  be  ascertained  and  equally 
divided  among  such  persons,  as  in  the  judgment  of  the  Court  shall  be 
entitled  thereto  under  the  said  will  and  codicil,  and  that  the  specific 
legacy  of  £3,000  reduced  bank  annuities,  might  be  transferred 
to  tlie  Accountant-General,  to  the  credit  of  the  cause,  and  subject 
to  the  contingencies  in  the  will  mentioned,  and  that  the  plaintiffs* 
shares  of  the  residue  should  be  ascertained  and  secured  for  tbeilr 
benefit,  and  that  out  of  the  interest  thereof,  proper  allowances 
might  be  made  for  their  o^aintenance  during  their  respective 
minorities. 

The  defendants  the  executors,  by  their  answer,  stated  the  will 
and  codicils  which  they  had  proved,  and  possessed  themselves  of 
the  personal  estate  of  the  testator,  much  more  than  sufficient  to 
pay  debts,  funeral  expences  and  legacies,  and  that  the  plaintiffs 
are  the  six  children  of  John  and  Mary  Sherer,  and  entitled  as  such 
to  the  £3,000  reduced  bank  annuities,  subject  to  the  contingencies 
of  the  will,  and  that  they  are  ready  to  transfer  the  £3,000  ta  the 
Accountant- General  as  prayed;  and  that  they  believed  the  plaintifi 
are  related  to  the  testator ;  that  they  had  appropriated  the  Iq^cies 
given  to  the  infant  legatees,  and  in  particular  of  the  in&nt  children 
of  William  Fayting ;  and  that  many  persons  having  set  up  claims 
to  the  residue  of  which  they  could  not  judge,  they  had  not  been 
able  to  make  distribution  of  such  residue,  but  were  ready  so*  to  do 
among  such  persons  as  the  Court  should  direct. 

Tlie  defendants  William  Faytins  and  his  two  children  by  their 
answer,  stated  that  William  Fayting  had  received  his  legacy,  and 
the  two  children  claimed  the  legacies  under  the  codicil;  and 
William  Fayting,  as  nephew  of  the  testator,  and  the  two  children 
as  first  cousins  of  the  testator,  claimed  to  be  entitled  to  a  share  of 

the 
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Ae  reatdae,  and  that  aldiougli  not  particularly  named  in  the  y^W^         1792« 
yet  beibg  described  in  the  last  codicil^  and  the  codicil  being  to  be  ^^>^ 

taken  as  ^rt  of  the  will,  such  descHption  was  equivalent  to  their        Shbrer 
bett|[  particularly  named.  Bishop^ 

Tbe  other  defendants  claimed^  by  shewing  their  relaticmship  to        [  57  ] 
the  testator,  shares  of  the  residue,  and  some  of  them  claimed  in 
the  same  way  with  the  FaytingSj  as  being  named  in  one  or  other 
of  the  codicils,  though  not  named  in  the  will. 

At  the  hearing  10th  of  February,  1791^  it  was  referred  to  the 
Master  to  take  the  usual  accounts,  and  it  was  ordered  that  the 
i^acy  of  i£SjOOO  should  be  transferred  by  the  executors  to  the 
Account^t-General,  in  trust  in  the  cause,  subject  to  the  further 
order  of  the  Court;  the  children,  when  they  should  become  en- 
titled thereto,  to  be  at  liberty  to  apply ;  and  the  Master  was  to 
enquire  what  children  of  John  Sherer  and  Mary  his  wife  were 
living  at  the  death  of  the  testator,  when  they  were  respectively 
bom,  and  whether  all  or  which  of  them  were  living;  and  it  was 
ordered  that  the  Master  should  enquire  whether  John  Sherer  was 
in  cireumstances  to  maintain  his  children  suitable  to  their  fortune, 
and  if  not,  that  he  should  enquire  what  was  proper  to  be  allowed 
hr  their  maintenance :  and  it  was  ordered,  that  the  residue  of  the 
personal  estate  should  be  paid  into  the  bank,  and  that  the  Master 
flbould  enquire  what  persons  named  in  the  testator's  will,  are  rela* 
tbns  of  the  said  testator;  and  also  enquire  into  the  circumstances 
uid  character  of  such  relations,  and  state  the  same  to  the  Court; 
aod  alao  state  to  the  Court,  but  without  prejudice,  the  circumstances 
uid  character  with  regard  to  those  relations  named  in  the  codicils 
to  tbe  siud  testator's  will  respectively. 

January  I22d,  179^9  the  Master  made  hb  report,  in  which  he 
stated  the  personal  estate,  and  the  application  tliereof ;  and  he 
found  {inter  aP,)  that  at  the  time  of  the  death  of  the  testator, 
(which  happened  on  the  2Q,d  of  February^  1789)  the  said  JoA/i 
Sherer  had  &even  children  living  by  his  wife,  that  is  to  say,  the 
plaintiffs  and  Emily  Sherer ;  he  then  stated  the  births  of  each,  by 
which  it  appearea  that  the  six  plaintiffs  were  born  before  the 
Biaking  of  the  will,  and  Emily  Sherer  on  the  18th  of  November ^  [  ^^  3 
1782,  subsequent  to  the  date  of  the  will,  but  prior  to  either  of 
the  codicils ;  and  he  found  that  all  the  said  seven  children  were 
then  living ;  that  he  found  John  Sherer  was  not  in  circumstances 
to  maintain  his  children  suitable  to  their  fortunes,  and  was  of 
opinion  that  «£15  was  proper  to  be  allowed  for  the  maintenance 
and  education  of  each  of  the  six  plaintiffs.  He  then  stated  the 
lehitionship  and  respective  circumstances  of  the  persons  who  claim 
as  reladons  of  the  testator,  and  who  were  mentioned  in  the  will  or 
codicils  of  the  testator,  and  the  state  of  the  residue  of  the  testator's 
personal  estate. 

Tbe  cause  came  on  QJOih  of  June  last,  but  it  then  appearing 

that  tbe  defendant  fVilliam  Fayting  had  died  between  the  decree 

Vol.  IV.  E  pronounced 
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179^«  proDOunced  and  the  report^  and  hbi  interest  in  the  residue  being 
considered  (aldiough  uncertain  as  to  the  amount)  as  vested,  it 
"was  held  .necessary  for  the  cause  to  stand  over  till  the  first  day  of 
causes  after  term,  with  liberty  to  revive  against  his  personal  re-i 
presentative  in  the  mean  time :  and  Sarah  Fay  ting  hif  widow  and 
administratrix  was  made  a  defendant  to  the  suit« 

And  it  coming  on  again  this  day — 

Mr.  Lhnfd  and  Mr.  MUford  for  the  pkintiffis^  stated  that  there 
were  two  questions. 

Ist.  Whether  ErnUy  Skerery  who  was  bom  after  the  will  siade/ 
but  before  the  codicils,  should  take  a  share  with  her  brothers  and 
sisters  in  the  £S,000  given  to  the  children  of  John  and  Maty 
Sherer, 

M.  Whether  Thomas  and  Ann  Sherer  (who  were  referred  to  in 
thecodicily  but  not  named  in  the  will)  should  take  shares  of  die 
residue. 

As  to  the  first,  the  gift  of  the  £SfiOO  to  the  six  children,  is 
the  same  as  if  the  testator  had  named  them.  It  cannot  include 
Emifyf  who  was  bom  after.  If  he  had  meant  to  include  her,  he 
had  an  opportunity  of  doing  it  in  the  codicil. 
.  With  respect  to  the  residue,  it  is  given  to  such  of  his  relations 
as  are  named  in  the  will.  Here  it  is  the  same  as  if  he  had  named 
them  over  again ;  the  Faytings  (the  infants)  are  not  named  in  the 
[  59  ]  will :  in  the  codicil  he  says.  Whereas  I  have  not  taken  notice  of 
them  in  the  will,  I  give  them  jC^OO  each.  But  it  will  be  said 
that  the  codicil,  being  directed  to  be  taken  as  part  of  the  wUi, 
must  be  considered  as  incorporated  with  it.  To  manj  purposes  it 
is  so,  but  not  to  alL  Where  an  estate  is  given  by,  voll  to  jl,  and 
the  heirs  of  his  body ;  ^.  dies,  and  then  the  testator  makes  a 
codicil,  by  which  he  confirms  the  will ;  this  will  not  carry  the 
estate  to  the  heir  of  the  body  of  Jl.  because  the  testator  meant 
to  give  to  j1.  for  life,  which  now  cannot  be.  Where  a  man  gives 
all  his  estates,  and  afterwards  purchases  other  lands,  and  then 
makes  a  codicil  re-publishing  the  will,  it  carries  the  land,  because 
the  words  of  the  will  are  sufficient  for  the  purpose.  Here  the 
words  are  not  sufficient,  unless  the  word  will  is  considered  as 
equivalent  to  will  and  codiciU.  In  Hone  v.  Mtdcraft^  (ante, 
vol.  i.  p.  261.)  tlie  subsequent  legacies  were  held  not  to  be 
charged  on  the  land,  because  only  those  under  the  videlicet  were  so 
charged. 

* 

Mr.  SoHcitor-General  for  Emily  Sherer. — If  Emily  Sh$ftr 
had  been  living  at  the  time  the  will  was  made,  there  could  net 
have-  been  a  doubt,  though  the  number  mentioned  (six)  wen 
wrong. 

LoftI 
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Lord  Commissioner  JSjrr«.— There  are  so  many  cases  that  tie 
ip  the  operadoo  of  wills  to  their  dates,  that  I  cannot  determine 
against  them. 

Mr.  HolHsi  for  Thomas  and  Jnn  Fmftmg.-^The  first  codicil 
if  directed  to  be  taken  as  part  of  the  will,  how  can  this  be  widi- 
wt  considering  the  second  as  part  of  it  also^  where  legacies  are 
gifen  without  such  a  direction  i  He  there  says.  Whereas  I  have 
in  mj  will  taken  no  notice  of  the  children  of  fVilKmi  Fayting, 
therefore  I  give  them  £200  each.  He  seems  to  think  his  not 
meationing  them,  an  omission  in  the  will,  which  he  meant  to  cure 
by  the  mentibn  in  the  codicil ;  the  Court  therefore  will  construe  it 
» if  he  had  made  the  disposition. 

Lord  Commissioner  Eyre  said — that  every  codicil  was  a  part 
of  Che  testamentary  disposition,  though  not  part  of  the  iitttrument ; 
and  upon  this  ground  thought  that  Thomas  and  Arm  Failing  were 
entitled  to  a  share  of  the  residue. 

The  other  Lords  Commissioners  hesitated  a  good  deal  at  this 
extension  of  the  word  willy  and  doubting  the  construction. 

Lord  Commissioner  Eyre  said — he  adhered  to  hb  first  opinion* 
And  a  decree  was  pronounced  in  their  favour  (a). 


6» 


(a)  Tke  Editor  U  not  mware  of  any 
decinon  which  resembles  the  present, 
nr  of  any  case  in  which  it  has  been 
cited.  Being  thus  supported  by  the 
very  respectable  doubts  of  the  other 
lords  Conmiissldners,  it  may  not  be 
likNigfat  impro|ier  also  to  entertain 
mmt.  In  gcneraly  indeed,  a  will,  as 
altered  and  new  modelled  by  a  codicil, 
aoka,  with  the  codicil,  bat  one  will, 
Mi  is  ooMiiered  as  written  at  the 
tiiK  of  the  codicil.  Vide  the  obser- 
vation of  Mr.  Serjeant  HUl,   cited 


in  the  note  to  the  case  of  CreuweU  r. 
CAess/ya,  S  Eden,  1S5.  It  mav,  how-* 
ever,  be  submitted,  that  in  the  pre- 
sent case  there  is  internal  evidence 
of  the  intention  of  the  testator  that 
they  should  in  this  respect  be  consi- 
dered as  distinct  instruments,  and 
tliat  the  gift  of  the  residue  was  as 
much  contined  to  the  persons  men-' 
tioned  in  tlie  will  as  if  their  names  had 
been  again  repeated  in  the  codicil  as 
solely  cntiUed  to  it. 
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LincohiVIaDf 
XiAW  and  others,   Executors  of  Sir   Thomas  Rumbold,  de»  ntSk^ieOnJ^i 

ceased,  v.  Rigby  and  Others,  and   the  Attorn  ey-Gbnk-  Lords  Commis^ 

HAL.  donmJBjfreand 


THE  pbdntiffs  filed  this  bill  on  behalf  of  themselves  and  the  DcmurMrof 
other  special^  creditors  of  the  late  Right  Honorable  Ekluird  V^^  ^""^  ^ 
Bi^,  against  his  devisees  and  acting  executor,  and  thereby  JSed^U^owis* 
stated  diat  the  late  Sir  Thomas  Rumbotd  their  testator,  1st  of  depending  beim^ 
September,  1784,  lent  the  said  Richard  Rigby  £5QflOO,  which  f*^*J£*^*f 
sum,  and  the  interest  thereon,  was  secured  by  a  bond  in  the  pemdty  ^^^J^V  MU 

id.  of  making  near  jpar- 


1 79^  of  jfil  16^000,  it  fiirllier  stated  the  death  of  the  said  Richard  Rigf>y 

v%^w  in  1788,  aind  that  £|t  the  t^me  pf  bis  death,  there  remained  due  upon 

:  1^^  the  said  bond  £«50y047.  ^s.  Oof.  %^ith  an  arrear  of  interest  from  the 

KiGBT.  ^®^  °^  September y  1787. 

That  the  said  Richard  Rigby,  previous  tb  his  decease,  being 
aeised  and  pos^Qssed  of  considerable  real  and  personal  estate,  made 
his  will,  dated  3Qth  o(  December,  1781,  and  thereby,  after  several 
legacies,  gave  to  the  defendant  Pichard  an  annuity  of  ^100,  and 
appointed  Timothy  Cornell,  Esq.  and  the  defendants  Macnamara 
and  Francis  Hale  (now  Rigby)  his  executors,  with  legacies,  and 
gave  all  his  estates,  rei^l  and  personal,  to  his  sisters  the  defendants 
jdtin  itigby  and  Martha  Hale,  and  the  defendant  Francis  Halt 
r  61  1         (now  Rigby)  to  be  equally  enjoyed  by  them,  share  and  share  alike, 
for  tlieir  respective  lives ;  after  the  death  of  one  of  them,  the  two 
s^ryivors  to  divide  and  enjoy  the  same  in  the  like  manner,  sliare  and 
share  alike ;  and  to  the  survivor  of  the  three,  he  gave  all  his  real 
and  personal  estate  and  effects,  and  to  the  heirs  of  such  survivor. 
That  the  testator  died  without  revoking  the  will,  and  leaving  the 
defendant  Ann  Rigby  and   Martha   Hale,  his  sisters  and  co- 
heiresses ;  aixi  upon  his  decease  they  and  testator*s  nephew,  the 
defendant  Francis  Hale  (now  Rigby)  entered  upon  the  estates,  and 
Caswell  having  renounced,  the  defendant  Macnamara  proved  the 
willj  power  being  reserved  to  the  defendant  Francis  Hdle  (now 
Rigby)  to  prove,  and  that  defendants  Macnamara  vd^  Hale  {now 
Rigby)  had  possessed  the  testator^s  personal  estate : 

The  bill  further  stated  that  tlie  said  Francis  Hale  (who  since  the 
testator^s  decease  had  obtained  his  Majesty's  licence  to  bear  the 
name  of  Rigby),  and  the  said  Atin  Rigl)y,  Bernard  Hale,  atid 
Martha  his  wite,  as  residuary  legatees  of  the  said  testator,  exhibited 
tlieir  bill  in  this  Court  against  Macnamara,  the  acting  executor  d 
the  testator,  praying  an  account  of  the  personal  estate  of  the  tes- 
tator, and  an  application  of  the  same  in  payment  pf  debts,  &c. 
and  that  the  residue  might  be  paid  to  them  or  secured  for  their 
benefit : 

That  at  the  hearing  of  the  cause,  5th  of  March,  1790,  it  wKS 
referred  to  the  Master  to  take  the  usual  accounts,  and  that  the 
personal  estate  should  be  applied  in  payment  of  debts,  &c.  and 
the  defendant  Macnamara  admitting  to  have  £6,000  in  his  hands, 
the  same  was  ordered  to  be  laid  out  in  trust  in  the  cause,  and  otli^i 
•   *    *  usual  directionsr  were  given :  * 

;''■•■      '     '         '  Tliat  since  the  decree  Sir  Thomas  Rumbold  was  dead,  having 

made  his  will,  and  the  plaintiffs  executors : 

...     I .  .       .  .  That  the  said  sum  of  £50,047  still  continues  due  to  the  plaintifl( 

•&u^>;4.    .   ;■         as  executors  of  Sir  Thomas  Rumbold,  from  the  estate  of  said 

>'  Ri^/iard  Rigby ;  a^id  the  plaintiffJs  have  carried  in  their  qliarge,  anc 

x^iade  due  proof  thereof  before  the  said  Master,  in  the  said  caiisi 

Qi[  Mighy  VLiid  Mac7iamara,  of  what  remains  due  to  them  as  suet 

[  62  ] .       executors  ^  and  it  appearing  that  the  personal  estate  of  the  sail 
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Richard  Rigby,  come  to  the  hands  of  the  said  Macnamaraf  his  179^. 

tole  acting  executor^  will  not  be  sufficient  for  payment  of  bis  debts,  s^^^^ 

the  plaintiffs  had  applied  to  the  said  Francis  Hale  Rigby^  Ann  ^^^ 

Rigbtff  Bernard  Hale,  and  Martha  his  wife,  to  prosecute  the  Bigby. 

accounts  directed  by  the  said  decree  with  effect ;  and  in  cas0  it 
should  appear  that  the  said  testator'6  personal  estate  is  not  sufficient 
to  pa^  what  remaii|s  diie  to  plaintiffs,  by  sale  or  mortgs^e  of  a 
nifBcieQt  part  of  the  testator's  real  estate  devised  to  them,  to  raise 
money  to  answisr  the  deficiency. 

Tluei  plaintiffs  charged  that  the  te3tator^8  real  estate  was  liable, 
QO  the  deficiency  of  the  personal  estate,  to  pay  the  bQi\d  debt, 
but  that  the  defendant  pretends  the  real  estate  is  liable  to  some 
mortage  or  o^her  incumbrances,  ^nd  that  the  Attorney-General, 
on  behalf  of  his  Majesty,  has  claims  on  the  estate,  and.  also  the 
aoDuitapt  on  arrears  of  her  annuity,  and  therefore  prayed  an  ac- 
count of  th^  principal  and  interest  of  the  bond  debt,  and  to  be 
paid  out  of  the  personal  estate ;  and  if  that  should  not  be 
sufficient,  that  the  deficiency  should  be  paid  out  of  the  real  estate, 
and  that  the  assets  might  be  marshalled. 

To  this  bill  the  defendants  (except  ^^  defei)dant  Macnamara) 
put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Mansfield  and  Mr.  Richards,  in  support  of  the  demur- 
rer— 

The  objection  to  the  bill  is,  that  the  plaintiffs  are  not  entitled 
to  any  part  of  the  relief  they  pray.  And  the  whole  matter  being 
upon  tlie  record,  the  proper  proceeding  is  by  demurrer.  As  to 
the  prayer  of  the  account,  that  is  already  decreed  in  the  cause  of 
Rigly  V.  Macnamara.  If  there  was  no  rule  to  guide  the  Court, 
they  would  see  the  absurdity  of  permitting  two  suits  to  be  brought 
when  the  party  has  once  come  in,  and  has  come  in  to  prove  his 
debt  in  a  former  cause.  But  in  Neve  v.  Weston,  3  Atk.  557. 
there  had  been  a  bill  by  a  creditor  on  behalf  of  himself  and  the 
other  creditors  against  the  executor  and  the  devisee ;  the  plaintiff 
came  in  under  the  decree  in  that  cause,  and  then  filed  his  bil\ 
against  the  executor  and  devisee,  and  made  the  heir  at  law  a  party^  [  6^  1 
who  was  not  so  to  the  former  suit ;  to  this  the  executor  and  de- 
visee pleaded  the  former  suit  depending,  and  Lord  Chancellor 
said,  **  that  a  man  who  comes  in  before  s|  Master  under  a  decree, 
is  quasi  a  party  to  that  suit ;  and  the  present  plaintiff  does  uot 
ibew  an  absolute  necessity  for  bringing  the  heir  before  the  Court : 
and  allowed  the  plea."  Here  it  appears  by  the  bill  that  they  have 
oooie  in  under  that  decree.  ^Fhen,  as  to  the  player  with  respect 
to  the  real  estates,  that  part  of  the  billcantiot  be  supported  till  it 
appears  that  the  personal  estate  is  deficient,  which  cannot  appear 
till  the  Master  has  made  his  report.  The  bill  does  not  state  that 
the  personal  estate  is  deficient,  and  therefore  pray  a  sale ;  but  prays 
thai  if  the  personalty  shall  be  deficient,  there^may  be  a  sale  of  the 
lU  estate  :  the  word^  are  only,  *'  it  appearing  that  the  personal 
tstate  come  to  the  bauds  of  Macnamara  is  sufficient^"  so  that  it 

does 
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does  not  sppear  what  pefsooal  estate  eiists,  or  may  have  come 
oibeff  hanok  It  is  thecrfoie  not  a  sufficiem  allegatioD  to  sispp 
tbebiU. 

Lord  Commissioner  Syre.—- It  qeftainly  would  not  b(9  right 
load  the  estate  with  the  expence  of  two  causes  iJTone  if  sufficie 
This  is  a  demurrer  in  the  nature  of  a  plea  of  a  former  suit  depei 
ing.  Such  a  plea  would  not  be  nxxl,  unless  the  former  tok  w 
of  the  same  nature  i|nd  effect.  But  this  is  a  case  in  which  the 
feet  of  this  suit  coidd  not  be  had  in  the  former  suit.  This  dean 
ler  admits  Mr.  Sifln^i  personal  estate  to  be  deficient ;  here  i 
other  parties,  particularly  the  AttorneyrGeoeral,  who  may  exhai 
great  part  of  the  estate  by  the  claim  of  the  Crown;  and  then  I 
creditors  must  be  content  to  come  in  under  a  decree  to  be  made 
this  cause.  The  former  cause  will  not  be  useless  for  what  is  Ic 
The  Court  have  it  in  their  power  to  order  the  account  in  one  cm 
to  be  made  use  of  in  the  second.  The  demurrer  covers  too  muc 
the  suit  depending  not  being  such  as  would  be  effective  (a). 

Lord  Commissioner  AMiunt  concurr^. 

Demurrer  over^rukd. 

(a)  As  to  the  doctrine  respecting  pleas  of  a  former  suit  depeodiiur.  vi 
Dawa  v.  MiUh€U,  ante,  vol;  iU.  54«. 
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Smith  and  Others,  Assignees  of  Lance,  a  Bankrupt,  v.  £v 
BETT  and  Others,  Assignees  of  Maton.  a  Bankrupt,  ai 
Others.  "  .      .  .  *-'   . 

TLfATOK  contracted  with  government  to  supply  all  the  cam 
^  '''  in  England,  about  the  year  1782,  with  certain  article 
he  made  cbntiacts  with  several  sub-contractors,  for  the  purpose 
completing  his  contracts ;  of  these  sub-contractors  the  defends 
Lance  was  one,  who  contracted  for  the  supply  of  the  camps  in  J 
ieXf  Kenif  and  Sussex.  The  defendant  Everett  was  one  of  M 
ton's  seciu-ities  to  government  for  his  performance  of  this  contrai 
and  by  the  stipulation  articled,  that  all  the  monies  paid  by  goyer 
ment  were  to  pass  through  his  hands.  The  subject  of  the  prese 
bill  was,  that  the  plaiotifls,  as  assignees  of  Lance,  might  be  decrei 
tp  have  a  specific  lien  on  the  monies  received  by  defendant  £verd 
and  also  on  the  monies  remaining  due  from  the  Lords  of  the  Tre 
sury,  on  account  of  the  contracts  made  between  them  and  Mato. 
and  for  necessary  accoimts.  .  <   >       .  . 

jE 
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•  By  tbe  decree  26th  of  June^  1787,  the  late  Lord  Chancellor  or-  1792.     - 

dared  it  to  be  referred  to  the  Master  to  enqare,  whether  Maton  the  wvw 

hnkrupt  signed  and  delivered  such  order  a  in  the  bill  is  stated  to  Smith 
bear  date  fi7th  of  November,  1782,  (being  the  ordet  hereinafter  evbrjett. 
stated)  and  on  what  occasion,  and  whether  both  branches  thereof 
weve  made  on  the  same  day,  and  when  the  same  were  respectively 
■Hule  and  delivered  to  the  defendant  Thoma$  Everett  \  and  that 
Ike  Master  sbonld  further  enquire  whether  any  and  what  sums  of 
IPooey  have  been  received  under,  or  any  and  what  credit  given  to 
wch  orders,  and  that  the  Master  should  take  an  account  of  the  mo- 
nies due  to  Lame  or  his  assignees,  for  bread,  i^c.  supplied  to  tlie 
iBBcampments  pursuant  to  the  terms  of  the  contract  with  Maton, 
and  reserved  the  consideration  of  costs  and  further  directions  until 
die  Master  should  have  made  his  report. 

The  Master  by  his  report  dated  9,^Ao(  February ,  1792,  reported, 
that  he  found  by  the  affidavit  of  John  Adcock  (who  was  clerk  to 
the  defendant  Everett,  and  also  clerk  and  agent  of  Maton  in  tiie         [  65  1 
sub-contracts)  that  on  the  27th  of  November,  1782,  the  several 
encampments  mentioned  in  the  pleadings  having  broken  up,  Maton 
called  at  defendant  Everett^ 9  compting-house,  and  delivered  to  him 
^^ssLiA  John  Adcock,  the  order  dated  27ih  of  November,  1782, 
and  which  was  in  the  following  words:  ^^  Salisbury,  27th  of  Novem^ 
her,  1782,  Mr.  Thomas  Everett,  please  to  pay  out  of  the  money  you 
may  receive  of  the  Treasury  on  my  account,  all  such  bills  as  I 
have  accepted  and  made  payable  at  your  house,  which  i  agree  to 
allow  in  your  account,  I  am  your  humble  servant,  John  Maton.* 
That  tlie  said  John  Maton,  at  the  time  he  delivered  the  order  to 
4(kock  (as  the  said  Adcock  conceived)  intended  that  the  same  should 
likewise  extend  to  and  be  an  authority  to  defendant  Everett  to  pay 
Lance  and  Uilder  (another  sub-contractor)  what  should  respectively 
be  due  to  them  on  balance  of  their  accounts,  and  that  he  (Adcock) 
oot  thinking  the  order  a  sufficient  authority,  requested  Maton  to 
give  a  more  direct  order  to  defendant  Everett  for  that  purpose ; 
whereupon  said  Adcock,  by  direction  and  in  presence  of  Maton, 
wrote  under  the  said  order  on  the  same  sheet  of  paper,  in  addition 
thereto,   the  following  words  (viz.)  *^  you  will  also  please   to  pay 
Messrs.  Lance  and  Hilder,  out  of  the  aforesaid  money,  the  balance 
that  may  appear  due  to  them  on  account  of  the  receipts  delivered 
by  them,  for  supplies  furnished  to  the  several  encampments  under 
their  management,  in  due  proportion  with  me  and  my  other  sub-con- 
tractors, and  also  for  their  remaining  stores  and  carriage  of  bread, 
when  I  am  paid  by  the  Treasury  for  the  same,  deducting  any  da- 
mages  that   may  have  incurred   by  any  neglect  of  them   or  their 
agents,  or  expences  of  journies,  8u:.  I  have  been  put  to/'     That 
Maton  then  in  the  presence  of  him,  ^(/coc6,  approved  of,  and  signed 
the  said  additional  branch  of  said  order,  and  delivered  both  to  him 
Adcock,  as  clerk  to  Everett,  for  the  purposes  aforesaid  :  and  by  said  * 
affidavit  tlie  Master  found,  that  notwithstanding  the  said  order  bears 

date 


tUi  C4SB8  AfipUBD   ANP  DbTB||MIK|ID 

1 792*         ^«tp  1^  at  Salisbury,  y e^  Maton  wrote  an()  signed  the  same  in  London  ; 

^^'^^  an4  ibat  Maton  was  accustomed  to  date  orders  and  drafts,  drawn 

S>yTB  |^„  lijlqj  ^  n^  Salisbury  (that  being  his  then  place  of  residence). 

Everett*       althofigh    they  w^re  written  and  signed  hy  him  4n  Jjondon:  and 

upon  considering  said  a^davi^i  and  no  evidence  haying  been  laid 
|[  66  ]        before  him  to  impeach  the  credit  thereof,  or  controvert  the  same, 

he  conceived  that  ijjd^oit  signed  and  delivei^ed  both  brapcbes  of 

said  order  on  said  £7tb  pf  November,  1782|  tp  said  Adcock,  for 

^d  as  clerk  to  said  defendant  Everett* 

The  Master  then  found  a  balance  due  from  the  estate  of  Maton 

to  that  of  Lance  of  ^964.  2s,  6id.  and  fof  supplies  furnished  by 

tiim  and  the  defendants  Hilder  and  Sitaffel  joifitly»  a  further  sum 

to  the  estate  of  Lance  of  i:606. 2s.  1  Hd. 

And  the  cause  coming  on  now  for  further  directions — 

Mr.  Solicitor^General  for  the  plaintiffs. — ^The  question  is. 
Whether  this  order  amounts  to  a  lien  on  the  part  of  the  plaintiflfs, 
on  the  funds  paid  or  to  be  paid  to  Everett  on  account  of  the  en- 
campments. If  th^  party  has  supplied  the  camps  in  consequence; 
of  the  order,  that  will  give  him  a  lien  in  the  funds,  in  a  bill  in  the 
Exchequer,  on  the  subject  of  these  contracts  {Edyvean  v.  Bowden, 
Exchequer,  l^th  Juhj  1786)  the  lien  was  established,  because  the 
goods  were  supplied  on  the  credit  of  the  order.  Tlie  order  is 
inade  payable  at  the  defendaiit's  house  by  Maton,  and  there  is  a 
further  authority  to  pay  Lance  and  Hilder.    In  the  case  of  Row 

V.  Dawson,  1  Ves.  331 .  a  similar  orde^  v^ai  held  to  bind  the  fund; 

•«  ,    .  ■  '•  ' 

Mr.  Selwyn  for  the  defendants. — ^The  late  Lord  Chancellor,  when 
thiscaiise  came  before  him  in  1787,  was  so  far  from  considering  the 
case  of  Edyvean  v.  Botg>den  as  an  authority,  that  he  Vf  o^|d  not 
]Diake  the  same  decree; 

Lord  Commissioner  Eyre. — ^That  was  because  he  doubted  as  to 
the  fact,  and  whether  it  was  a  fair  transaction  ;  as  far  as  hid  opinion 
can  be  collected  it  was,  and  that  there  was  a  lien,  otherwise  he 
would  not  have  sent  it  to  the  Master, 

Mr.  Selwyn  and  Mr.  Stanley  for  defendants. — There  was  no 
direct  lien,  the  direction  is  only  you  will  also  be' pleased  to  pay 
Lane  and  Hilder  the  balance  \^hich  may  appear  due  to  them  j  thi^ 
id  siirelya  direction  to  Everett  to  settle  their  accounts,  but  could 
give  theqo  tio  lien  on  the  fuiid.  It  would  not  be  compulsory  oii 
Everett  to  pdy  them  the  money.  It  coilild  not  be  a  lien  on  future 
[  67  1  receipts;  and  with  respect  to  monies  already  received,  tbcfe  was 
an  easier  remedy  by  action  at  law, 

Lord 
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Lord  Commissioner  Eyre.—Tb€te  camiot  be  die  smallest  doubt 
^  to  this  matter.  In  the  case  in  the  Exchequer,  Etfyvean  obtained 
^iieo  on  account  of  the  deed.  Here  the  contracts  were  not  en* 
Ured  into  by  de^d^  but  the  parties  entered  into  these  contracts 
with  reference  to  the  deed.  As  Everett  was  Maton's  security,  it 
was  provided  that  the  money  should  be  paid  to  the  sub-contractors 
by  him,  and  he  had  the  bills  in  order  to  draw  upon  government. 
Iliere  could  not  be  a  stronger  appropriation  of  the  fund  than  this. 
It  was  meant  that  the  sub-contractors  should  have  the  same  benefit 
of  the  deed  with  the  parties  to  it. 

Therefore  the  assignees  of  Maton  must  give  liuthority  to  Everett 
to  pay  to  the  assignees  of  tlie  sub-contractors  the  balances  due  to 
them,  and  the  plaintiffs  n)ust  h^ye  ^  declaration  that  they  have 
tills  lien  on  the  fi)nd. 

Lord  Commissioner  Ashhur$t.—^Maion  found  it  necessary  to 
subdivide  his  part  of  the  contract.  EdyvearCs  contract  w^s  such 
as  to  create  a  sp^ial  jjen,  and  it  was  mtended  the  others  should 
l^ive  the  same  benefits.  This  is  not  a  debt,  but  a  standing  autho- 
rity to  Everett  to  give  the  other  parties  tl^e  same  remedy.  Tlie 
parties  stood  in  tlie  place  of  Maton,  apd  therefore  their  assignee^ 
bave  a  right  to  a  specific  lien. 


«T 
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pRiEv^^  aii4  Others  v.  Case  and  Others, 

AM  J  RY  PARKER,  in  1776,  having  established  a  chapel  at 
"^  ^   Fakenhani  Lancaster,  in  the  county  of  Norfolk,  made  her 
will,  dated  20th  olJ^ovember,  1788,  whereby  she  gave  the  sum  of 
J[*6(X),  to  be  laid  out  in  tlie  purchase  of  freehold  and  copyhold  lands, 
fine  certain,  as  soon  as  could  be  after  her  decease^  and  till  an  eli" 
gible  purchase  could  be  ipade,  her  will  was,  that  the  said  sum  of 
jC600  should  be  placed  out  at  interest  by  her  trusty  and  well-beloved 
firiend  CAflf/es  Ctise,  of  Tostrees,  in  the  said  county,  gent,  his  execu- 
tors or  administrators,  whom  she  chose  and  appointed  trustees  for 
the  purpose  of  receiving  and  placing  out  the  same  for  the  most 
iuterest  he  could  safely  get,  till  a  purchase  could  be  rnade,  and  for 
making  such  purchase,  and  upon  trust  and  confidence  that  as  soon 
a^  the  said  Charles  Case,  his  executors  or  administrators,  could 
iQeet  with  freehold  lands  or'cop^^hold  lands,  fine  certain,  suitable 
for  the  purpose,  that  he  of  they  do  purchase  the  same,  and  cause 
it  to  be  conveyed  to  himself  or  themselves,  and  thd  otheir  trustees 
;^>ponited   by  the  survivor,  in*  the  rolls  of  the  Court  of  R/Ae/iAom 
lAiMciister,  or  in  the  court  books  thereof,  and  by  the  said  deed  in- 
rolled  for  the  said  Fakenhani  chapel,  and  their  heirs;  and  the  said 
jEGOO  she  gave  upon  trust  and  confidence  to  the  eud,  intent,  and 

*       *  purpose, 


S.  C. 
I  f4  Job.  548. 

S  Cox,  501. 

lincolnVIim 
flail,  15th,  16t|i 

Lords  Comtiii»- 
sionen,  Eifre  and 
Ashhurst. 

A  bequest  to  be 
laid  out  in  land 
for  the  support  of 
preachers  of  two 
chapels,  is  a  cha- 
ritable nse  within 
the  Stat,  of  Mort- 
main. 

Money  to  be 
invested  nnlil  an 
etigible  pwrchaMe 
can  be  kad,  is  a 
devise  of  land, 
and  void. 

Gift  of  part  of 
thefnndtOi4l.and 
B.  who  were  then 
the  preachers, 

[£*Q  -I  with  direc- 
^^  J  tiatvt  for 
thrir  crmtimuiH^tn 
preach,  is  part  of 
the  general  plan, 
and  therefore 
void. 
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1798*         p«irpo«e9  tlist  the  htereit  afid  prodiice  thereof  till  a  patdiiise 

\^\^  flhould  be  effected^  iuid  after  affBCting  micfa  purchase,  that  the  renta 

GaiKVBt        and  profits  of  the  purchased  prenises  should  be  fully,  and  as  the 

CiiJi.  MDie  should  become  pi^ble,  duly  applied  and  paid  to  such  per- 

sons, in  such  parts  and  proportion,  and  at  such  times  as  were 
therein  after  mentioned ;  (that  is  to  say)  £2.  10s.  every  year,  part 
of  the  interest  of  the  said  .£600  or  rent  of  the  purchased  premises, 
she  thereby  gave  to  her  friend  Henry  Rice,  for  and  during  the 
term  of  his  natural  life ;  £5  yearly,  odier  part  thereof,  she  gave 
to  Mary  the  wife  of  John  Rtches  for  her  life ;  «£$.  109.  y^rly, 
other  part  thereof,  she  gave  to  the  widow  Ann  Pawley  for  her  life ; 
•££•  10s.  yearly,  further  part  thereof,  she  gave  to  the  widoW  of  the 
late  T.  Waienon  for  her  life,  all  to  be  paid  quarterly,  on  the  most 
usual  feast  days,  or  quarter  days  in  each  year,  and  without  any 
deductions  whatsoever,  in  her  chapel  at  Fakenham  aforesaid ;  but 
her  B^ind  and  will  was,  that  in  case  her  said  annuitants,  any  or 
either  of  them,  should  stand  in  need  of  parish  relief,  and  the 
parishes  or  parish  who  oug^t  to  relieve  them  should  take  advantage 
of  the  above  yearly  gifts,  and  allow  them  any,  or  either  of  them 
the  less  on  that  account,  then  and  from  thenceforth  the  annuity  or 
'  annuities  of  the  person  or  persons  so  allowed  the  less,  should  be 
retained  in  the  hands  of  her  said  trustee,  his  executors  or  adminis- 
trators, and  after  proper  parbh  relief  should  be  obtained,  he  or 

[  69  ]  ^y  should  give  such  retamed  sum  or  sums  to  the  person  or  per- 
sons in  whose  favor  they  were  intended  by  this  her  will,  at  his  or 
their  dbcretion,  it  being  her  intention  that  the  same  should  not 
benefit  any  parish  or  parishes,  but  be  a  comfort  and  additional 
■  support  to  the  said  parties  besides  parish  relief;  all  the  residue  of 
the  said  interest  or  rent,  and  also  all  the  parts  thereof  hereinbefore 
given  to  the  said  Henry  Rice,  Mary  Riches,  Ann  Pawley,  and  the 
widow  Waterson,  as  they  respectively  depart  this  life,  she  gave 
and  directed  to  be  paid  in  equal  moieties,  the  one  to  her  friend 
7%oi7ia5  Mendham,  of  Bristow  Norfolk,  teacher  of  the  gospel,  for 
his  life ;  the  other  to  her  friend  Samuel  Eastaugh,  of  Fakenham 
aforesaid,  teacher  of  the  gospel,  for  his  life ;  and  after  the  decease 
of  the  said  Thomas  Mendham,  upon  trust,  that  one  equal  third 
part  of  the  said  interest  or  rent  (the  whole  into  three  equal  parts  to' 
be  divided)  should  be  paid  to  the  preacher  or  teacher  for  the  time- 
being,  who  should  statedly  ofiiciate  in  the  chapel  in  Bristow, 
belonging  to  the  said  I'homas  Mendham,  and  where  he  then  usually 
officiated  ;  and  the  other  two  thirds  should  be  paid  to  her  friend. 
Samuel  Eastaush  for  his  life,  he  and  the  said  preacher  exchanging 
on  the  Lord's  oay  alternately,  the  one  at  the  said  chapel  in  Fcikett- 
ham,  the  other  at  the  said  chapel  at  Bristow,  as  herein-after  men* 
tioned:  Provided  always,  that  the  said  Thomas  Mendham  and 
Samuel  Eastaugh,  do  not  voluntarily  withdraw  from  and  refuse 
officiating  at  the  said  Fakenham  chapel,  when  able,  as  usual.  In 
which  case,  the  part  or  share  of  him  or  them  so  withdrawing  and 
refusing^  should  during  such  recess  cease,  and  go  to  the  preacher 

or 
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ior  pnachen  who  ahoold  he  duwea,  and  officiate  io  his  or  their         179€. 
jroom  or  stead,  and  firom  and  after  the  decease  of  die  said  Sammd         ^v^ 

jk  and  Tiomas  Mendhamj  and  the  decease  of  the  longer        Gribtsi 
fiver  of  them^  upon  trust,  that  such  interest  or  rent  be  duly  paid  rV*f, 

fix*  ever,  to  the  preachers  for  the  time  being,  who  should  be  chosen 
by  the  trustees  of  Fak$nham  chapel,  and  the  trustees,  or  the  major 
part  ot  communicants  of  her  fnend  MendhanCs  aforesaid  chapel 
at  BristoWg  in  the  following  proportions  (to  wit)  two-thirds  thereof 
(the  whole  into  three  eoual  parts  to  be  divided)  to  the  preacher  of 
her  own  chapel  in  Fakenhami  and  one-third  part  of  the  said 
interest  or  rent  to  the  preacher  for  the  time  being  of  the  said 
BriUam  chapel,  which  said  two  preachers  should  officiate  by  turns, 
and  exchange  or  supply  each  others  places  alternately,  and  con- 
stantly supply  Barney  chapel  between  them,  if  the  proprietor  f  70  1 
jtbereof  should  think  meet:  Provided  always,  that  the  gratuity  for 
JBamejf  chapel  be  equally  divided  between  such  two  preachers,  and 
whatever  donations  were,  or  thereafter  might  be  left,  for  the 
support  of  the  said  Bristow  chapel,  two-thirds  thereof  should  go 
to  me  stated  preachers  there,  and  the  other  third  should  be  paid 
for  ever  to  tbe  stated  preachers  of  Fakeukam  chapel.  Iteniy  not- 
withstanding what  has  been  before  said  io  this  her  will,  it  was  her 
desire,  and  she  did  thereby  request  that  the  said  Samuel  Easiaugk 
jshould  not  continue  a  stated  preacher  in  the  said  chapel,  nor 
enjoy  the  benefit  intended  him  by  this  her  will,  for  any  longer  time 
^an  he  continues  to  preach  the  Gospel  of  Christ  Jesus. 

On  a  bill  for  distribution,  and  to  have  these  devises  declared 
void,  as  being  in  mortmain,  three  questions  were  made : 

1st.  Whether  the  bequests,  as  far  as  diey  related  to  the  chapels 
of  Bristow  and  Fakenham,  were  charitable  uses  ? 

2d«  Whether  they  might  not  be  kept  on  foot  as  money  legacies  f 

3d.  Whether,  if  they  were  void,  the  bequests  to  Mendham  and 
Eastaugh  could  be  supported  as  distinct  interests  unconnected  with 
the  charities  ? 

As  to  the  first  questiQn,  the  Lords  Commissioners  were  of  opi- 
nion it  was  a  charitable  use,  in  respect  of  the  benefit  the  con- 
gregations were  meant  to  derive  from  the  preaching  of  their 
teachers. 

As  to  the  second,  the  case  of  Grimmet  v.  Grimmet,  Amb.  210. 
was  cited  in  argument ;  there  money  was  directed  to  be  laid  out 
in  the  funds  for  charitable  uses,  until  it  could  be  laid  out  io  the 
purchase  of  lands  to  tke  salisfaciion  of  die  trustees,  and  which 
It  was  held  gave  an  election  to  the  trustees  to  keep  it  in  the 
ifiinds  if  they  chose  it ;  and  therefore  the  bequest  was  supported. 

But  the  Court  said,  that  case  was  grounded   upon  a  very  nice         r  71  1 
criticism  of  tlie  expressions ;  they  would  not  express  any  opinion  ^ 

upon  that  case,  because  this  case  fell  within  the  exception  allowed 
by  Lord  llardwkkt  to  vitiate  the  devise,  because  land  ultimately 
is  the  thing  intended  here  to  be  given. 

3d.  It 


n 
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8d.  It  was  contended  that  Mendhhrn  and  Eaitaugh  were  meant 
personal  bounties,  without  any  express  condition  annexed,  and  that 
if  they  were  removed  or  prevented  by  illness  from  preaching,  or  by 
any  other  means  than  voluntary  desertion,  they  were  to  keep  their 
life  interests,  and  cited  Doi  v.  Jldrich,  4  T.R.  264.  apd  said 
Lord  Thurlow  was  of  this  opinion  when  the  cause  first  came  oii  to 
be  heard,  and  had  therefore  directed  that  the  annuities  were  iiot  to 
be  delayed  (a). 

But  the  liords  Commissioners  held  thi^t  Lord  Thurloit^  opi- 
nion, as  far  as  could  be  collected  from  the  decree,  extended  only 
to  the  annuities  properly  so  called,  which  were  so  termed  by  the 
will,  and  were  properly  so,  being  given  out  of  the  fund,  but  did 
not  extend  to  the  bequests  to  Men&ain  and  Eastaugk,  which  were 
of  the  surplus  of  the  fund  itself. 

They  held  that  the  general  scheme  of  the  will  was,  to  vest  the 
money  in  land,  as  a  perpetual  fund  for  the  charity  intended,  of 
which  Mendham  and  Eastaugh  were  to  take  the  parts  allotted  to' 
them,  e&  ratione  as  preachers,  and  for  that  purpose ;  and  relied  on 
the  claiises  imposing  the  duty  of  preachings  as  clear  evidence  of 
that  intention.  That  therefore  their  interests  were  provided  out 
of  the  charity  fund,  as  part  of  the  general  scheme  inseparably 
annexed  to  it,  and  which  must  fail  by  the  failure  of  the  plan. 
They  decreed  therefore  for  the  plaintiffs,  and  declared  these  be- 
quests void  (&)• 

,  (a)  A  very  full  account  is  given  of 
the  proceedings  in  this  cause  when  it 
came  on  before  Lord  Thurlow  (27 th 
Jvne^  1791 )  in  Mr.  Cox's  report  of  this 
case.  His  Lordship,  on  that  occasion 
held,  /Sr<<,  that  a  conveyance  of  land 
tQ  a  charitable  use,  inrolled  within  the 
time  limited  by  tlie  stat.  of  9  Geo.  2. 
c.  36.  is  not  void,  by  reason  of  any 
reservation  to  the  grantor  of  a  power 
of  regulating  the  charity;  and,  se- 
condly, that  it  is  sufficient  that  the 
deed  is  executed  by  the  grantor  at  the 
time  of  the  inrolment,  and  it  not  being 


necessary    to    be   eq^ecut^d    by  the 
grantees. 

(6)  In  the  case  of  BUmdford  v.  Fuck' 
erell,  post,  394,  it  was  attempted  to 
bring  a  devise  for  the  benefit  of  some 
children  and  grand-children  of  cer- 
tain relations  of  the  testator  within  the 
determination  in  the  present  case,  as 
being  part  of  a  general  scheme  void 
by  the  statute.  The  L/n^  Chuncellor^ 
however,  was  of  opinion  tliat  they 
were  distinct,  and  established  the  de- 
vise. So  in  Doe,  d.  PhiUipa  v.  At- 
dridge,  4  T.  R.  264. 
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Blount  v.  Burrow. 

n^HE  l^ll  ftat^d  that  Sir  James  Burrow  had,  by  his  will  dated 
•^  9th  of  May,  1781,  bequeathed  to  John  Burrow,  Esq.  his 
nephew,  a  legacy  of ^3,000,  whiqh  he  directed  to  be  paid  iu  the 
manner  mentioned  in  said  will,  and  appointed  defendant  itoAer^ 
JSiirroas;  executor  of  said  will;  and  on  Qth  of  January,  1781, 
made  a  codicil  to  said  will,  whereby  he  revoked  the  said  legacy 
of  £3,000,  and  by  said  codicil  gave  and  bequeathed  the  like  sum 
of  £3,000  to  the  defendant  his  nephew  Robert  Burrow,  his  execu- 
tors 
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tors  and  administrators^  upon  trust,  from  time  to  time,  to  receive  179^ 

the  dividends  and  profits  arising  from  said  legacy,  and  to  pay  and  ^^^^^ 

dispose  of  the  same  into  the  hands,  and  for  the  proper  use  and        Blount 
benefit  of  said  John  Burrow,  and  for  which  bis  receipt  should  be       bur^uow 
sufficient,    and  upon  further  trust,   after  decease  of  said  John 
Burrow,  to  transfer  and  assign  said  legacy  to  his  executors  and  ad« 
ministrators. 

John  Burrow  being  so  entitled  by  said  codicil  to  the  legacy  of 
£3,000,  he,  24th  of  May,  1788,  made  hid  will,  and  thereby  gave 
to  plaintiff  £1,000,  to  be  paid  three  months  after  his  decease,  out 
of  £2,000,  remainder  of  a  legacy  in  his  fevour  from  the  late  Sir 
James  Burrow,  and  what  ready  money,  bills  or  bonds  he  had  by 
him  at  his  death,  and  to  his  cousin  the  defendant  Robert  Burrow, 
he  bequeathed  the  residue  and  remainder  of  said  legacy  and  ready 
money,  and  the  residue  of  his  personal  estate  he  gave  unto  de«- 
fendant  James  Waller,  his  heirs,  executors,  administrators,  and 
assigns,  and  appointed  him  sole  executor.  The  defendant  Robert 
Burrow  set  up  a  claim,  arising  under  the  marriage  settlement  of 
testator  John  Burrow,  to  retain  the  £2,000  against  the  plaintiff's 
legacy,  but  that  claim  was  immaterial  to  the  subject  of  the  present 
canse. 

Tlie  bill  was  filed  against  defendant  Robert  Burrow  for  payment 
of  the  legacy  of  £1,000,  out  of  the  remaining  £2,000  of  the  le- 
gacy, and  against  Waller  for  an  account  of  the  personal  estate  of 
testator  come  to  his  hands  as  executor. 

The  defendant  Waller,   by  his  answer,   said  he  had  possessed         [  73  ] 
effects  only  of  a  trifling  value  of  the  testator,  and  that  defendant 
Burrow  insisting  on  his  right  to  retain  tlie  £2,000,  he  could  not 
pay  the  legacy. 

At  the  hearing  of  the  cause  22d  of  June,  1790,  it  was  referred 
to  die  Master  to  take  the  usual  accounts:  and  further  directions 
Mfere  reserved  till  after  he  should  have  made  his  report. 

The  defendant  Waller,  being  examined  upon  interrogatories, 
put  in  the  following  examination.  **  But  this  examinant  saith, 
that  the  said  testator  did,  on  or  about  the  26th  day  of  December, 
1788,  being  about  twelve  days  previous  to  his  death,  give  and  de- 
liver to  this  examinant  four  India  bonds  for  the  respective  sums  of 
£  100  for  this  examinant's  use,  to  enable  him  to  carry  on  and  main- 
tam  a  suit,  which  said  testator  commenced  in  this  honourable 
Court  against  Sir  Francis  Wood,  Bart.^  and  the  said  Robert  Bur* 
row,  and  Henry  Boldero,  Esq.  since  deceased,  in  or  about  M/- 
chaelmasTtvm,  1788,  and  which  was  at  the  death  of  the  said 
testator,  and  still  is,  depending  and  undetermined,  and  therefore 
the  examinant  claims  the  same." 

The  Master,,  in  his  report,  charged  the  defendant  Waller  with 
these  bonds,  as  part  of  the  personal  estate  of  the  testator  John 
Burrow. 

And  the  defendant  excepted  to  the  report  on  that  account. 

Mr. 
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]7d^.  Mr.  iii(>yd  and  Mr.  Hall,  for  the  exceptimt,  argued — Aat  the 

v^^^  Master  was  wrong  in  reporthig  that  tfie  £400  India  bonds,  were 

Blovn^  part  of  the  testator's  personal  estate ;  for  by  the  defendant's  exa- 
Bvaaow  nination,  the  iafSt  of  the  delivery  of  them  to  the  eiaminant  for 
his  own  ase,  was  clear;  and  the  India  bonds  were  the  proper 
subject  of  a  donatio  causA  mortis,  and  the  deliTery  was  a  good 
donatio  causd  mortis  {e).  Sneltgrove  ▼.  Bailey,  3  Atk.  214.  £ewa 
this,  and  also  that  the  defendant's  evidence  is  sufficient.  Here 
was  no  evidence  in  that  case  but  the  defendant's  answer,  and  it 
was  held  sufficient.  So  it  was  in  Hill  v.  Chapman  (aiite,  vol.  ii. 
p«  612^)  where  the  gift  was  proved  (as  here)  by  the  defendant's 

£  74  1  examination.  Here  it  does  npt  appear,  otherwise  than  by  the 
examination,  that  the  £400  bonds  are  in  the  defendant's  possession; 
and  if  the  examination  is  read  for  the  purpose  of  charging  them^ 
it  most  be  read  for  the  purpose  of  dischai^ging  him  ako,  FUxpatrich 
t.  Lme,  Arab.  589-     1  ll-q.  Abr.  10. 

Mr.  Selwyn  and  Mr.  Ainge  for  Ae  plaintiff/-^Ia  the  examina- 
tion these  l)onds  are  not  claimed  as  a  donatio  causd  mortis,  bull 
as  a  sum  intrusted  to  the  defendant  to  carry  on  a  suit  commenced 
by  the  testator.  Certainly  an  India  bond  may  be  made  the  aub^ 
ject  of  a  donatio  causA  mortis,  but,  to  be  so,  the  gift  must  be  tn 
extremis:  and,  under  suspicious  circumstances,  the  Coart  wiH 
not  declare  it  to  be  so,  upon  the  party's  own  oath.  Here  the 
whole  fund  is  but  £530,  including  the  bonds,  the  disbursement! 
amount  to  ££00,  so  that  the  testator  is  supposed  to  have  given 
away  what  will  not  leave  enough  for  the  necessary  disbursements ; 
and  the  defendant  did  not  state  this  matter  in  his  answer,  or 
until  this  examination,  or  in  answer  to  interrogatories  in  which 
India  or  other  bonds  were  enquired  into.  Then  the  question  is, 
whether  in  3uch  a  case  the  defendant  shall  be  admitted  to  avail 
himself  of  his  oMm  oath.  The  receipt  of  tlie  bonds  may  be  proved 
80,  because  it  is  capable  of  proof  by  other  evidence:  but  the  gift 
cannot  be  proved  by  the  defendant's  oath,  because  it  must,  be 
proved  by  other  means.  Mr.  Ambler,  in  the  case  cited,  refers  to 
a  case  of  Talbot  v.  Rutledge,  but  that  case  vras  determined  the 
other  way.  The  date  was  the  17th  of  October,  1747|  and  the  cast 
was  as  follows : 

Plaintiff  and  defendant  dealt  in  the  lace-trade  as  co-partners ; 
the  bill  was  brought  for  a  general  account,  and  the  decree  prd- 

•  nounced  with  the  general  directions ;  defendant  was  sworn  before 
the  Master  touching  his  receipts  and  payments:  on  his  examin»- 

•  tion  in  writing,  he  acknowlec^ed  the  receipt  of  some  sums  of 
money,  but  swore  in  his  examination  that  he  disbursed  those  momes 
at  other  times,  on  account  of  the  partnership  dealings;  and  the 
Master,  by  virtue  of  that  examination,  cbaiged  the  denmdantwith 
his  receipts,  and  put  him  upon  proving  the  discharge ;  there  waa 
no  other  proof  than  as  above  to  charge  the  defendant. 

(f )  Vide  poit,  t86. 

Defendant 
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DefendaDt  took  the  general  exception   to  the  Master^s  report;         1799. 
and  on  arguing  the  exception —  <^^«^ 

Lord  Chancellor  Hardwicke  declared,  that  the  rule  of  this  court,        BLpoMt 
and  the  Court  of  Law,  as  to  reading  an  answer  or  examination       Burrow. 
against  a  party,  is  different.    That  this  Court  is  too  confined  in 
their  rule,  and  the  Court  of  Law  is  too  large :  that  one  part  of  an 
answer,  in  this  Court,  may  be  read  against  a  party,  without  read- 
ing the  answer  throughout ;  but  at  law  it  is  otherwise :  and  if  the 
judge  at  law  considers  that  though  the  whole  of  the  answer  is  read 
there,  yet  every  part  of  the  answer  or  examination  is  not  of  equal 
credit ;  he  thought  the  rule  of  law  to  be  preferred.    In  this  Court, 
if  a  man  is  to  be  cfaai^ged  by  a  book,  or  odier  writing,  he  shdl 
also  be  discharged,  if  the  entries  are  made  for  that  purpose  therein; 
and  so  have  been  many  cases  relating  to  goldsmiths  and  merchants 
accounts ;  and  that  was  allowed  in  a  case  relative  to  the  estate  of 
Sir  Stephen  Evans:  But  what  is  sworn  by  a  man's  answer  or  exa* 
nunation,  admits  of  a  different  consideration.    As,  if  a  man  ad^ 
mits  by  his  answer,  that  he  received  several  sums   at  particular 
times,  and  in  the  same  answer  swears  he  paid  away  those  sums  at 
other  times  in  discharge,  he  must  prove  his  discharge,  otherwise  it 
would  be  to  allow  a  man  to  swear  for  himself,  and  to  be  his  own 
witness. 

The  Court  over-ruled  the  general  exception  taken  by  the  defend- 
ant  to  the  Master's  report,  and  confirmed  the  report. 

His  Lordship  referred  to  2  Vem.  194.     Howard  v.  Brawn. 

Lord  Commissioner  Eyre  said — its  being  for  a  particular  pur- 
pose, did  not  prevent  its  being  a  donatio  mortis  causd,  the  law 
implies  the  condition. 

Mr.  Uojfd  in  reply. — It  appears  from  Hill  v.  Chapman,  that  [  76  ] 
the  gift,  in  order  to  be  donatio  mortis  causa,  need  not  be  in  ex* 
tftmis\  there  is  no  averment  in  any  of  the  cases  that  it  was  so,  or 
that  the  giver  expressed  that  as  the  cause  of  the  gift.  But  if  this 
was  necessaiy,  the  giver  in  this  case  died  within  ten  days  after  the 
gift,  so  that  It  may  be  presumed  it  was  given  in  contemplation  of 
bis  death.  If  he  gave  the  bonds  to  the  defendant  Waller^  it  was 
an  ademption  of  the  legacies  in  the  will,  as  to  these.  But  it  is  not 
necessary  to  decide  this  question  between  co-defendants,  as  there 
is  enough  to  pay  the  present  plaintiff. 

Lord  Commissioner  Eyre. — The  purpose  of  this  suit  will  be 
answered  by  decreeing  the  plaintiff  his  legacy ;  but  is  there  any 
case  where  a  legatee  can  have  his  legacy  without  the  whole  fund 
b^g  arranged  ?  If  the  «£  1,000  is  to  arise  here  out  of  both  the 
funds,  that  introduces  a  question,  as  the  persons  interested  in  the 

residae  nuist  be  parties. 

^  The 
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1799.  The  best  way  will  be  to  send  it  to  an  issue,  whether  the  b^ 

were  delivered  by  the  testator  to  defendant  Waller  (a). 


^^  (a)  As  to  the  doctrine  respectlti^      CAlopmaii,  ante,  vol.  ii.  613,  and 

Burrow.         donatlonn  martU  c&Ma,  vide  HiU  ▼.      v.'  HiBberti  post,  28d. 


Ql  28tli  Jwur.  MlLDMAY  V.  MlLD»iAY. 

lincoln'K-Inn 

Hall,  «oth  July.    J^AREfV  HENRY  MlLDMAY,  Esq.  by  will,  Uih  of  J 
Lords  Cdnimis-      ^^  1778,  devised  his  manors,  8sc*  in  the  counties  of  Essex, 

JMkiuii^^^  *"**  ^^^^^^9  -Dorset,  and  Southampton,  and  elsewhere  in  England 

trustees  for  ninety-nine  years,  and  subject  to  payment  of  debts 
in  tail  in  rever-  Jcg^cies,  he  gave  the  same  to  the  use  of  his  daughter  Ann  M 
sion  to  have  titn-  rnay,  afterwards  called  Ann  Hervey  Mildmay,  for  life,  but  ii 
ber  cut,  ordered;  out  power  to  do  or  commit  any  manner  of  waste:  with  remaii 
KtS  o«  n^  to  tmstees  tp  preserve  contingent  remai^lers;  remainder  to 
fnnds,  and  the  first  and  Other  sons ;  remamder  to  daughters ;  remainder  to 
claims  discussed,  plaintiff's  mother  Dame  Jane,  the  wife  of  Sir  Henry  Pauki 
toH  of ^ag^*  *"       John  Mildmay,   by  the  description   of  Jane   Mildmay,  spini 

daughter  of  testator's  nephew  Carew  Mildmay,  for  life,  witi 
power  to  do  or  commit  any  manner  of  waste;  remainder  totrus 
r  77  1  to  preserve  contingent  remainders ;  remainder  to  the  1st,  2d, 
and  every  other  son  and  sons  of  said  Jane  Mildmay  in  tail  ifa 
remainder  to  Ann  Mildmay,  another  daughter  of  said  Co 
Mildmay ;  remainder  to  Letitia  Mildmay,  another  daughtei 
said  Carew  Mildmay ;  with  divers  remainders  over :  with  an  i 
mate  remainder  to  testator's  right  heirs.  And  there  is  a  provis 
the  will,  whereby  power  is  given  to  the  persons  in  possession 
the  real  estate  to  cut  coppice  wood ;  but  no  further  trusts  of 
term  of  ninety-nine  years  were  declared. 

The  testator  died  in  1784,  Ann  Mildmay  entered  and  diec 
1789i  leaving  defendant  Dame  Ja;ie,  and  Jinn  and  Letitia  M 
may,  her  co-heiresses  at  law,  and  also  co-heiresses  of  the  testa 
Jane  Mildmay,  in  the  year  1786,  intermarried  with  Sir /fc 
Paulet  St,  John,  (now  the  defendant  Sir  Henry  Paulet  Si.  J 
Mildmay)  and  they  have  had  issue  the  plaintifl,  their  eldest  i 
and  another  child ;  and,  on  the  decease  of  the  said  Ann  Het 
Mildmay,  Dame  Jane,  and  her  husband  Sir  Henty  in  her  ri 
entered  and  took  possession  of  the  estate  devised  to  said  Di 
Jane  for  life ;  and  tlie  plaintiff,  as  first  son  of  the  marriage,  is 
tided  to  an  estate  tail  in  the  manors,  S^c.  so  devised,  expectan' 
the  determination  of  the  estate  for  life  of  his  mother  therein. 

There  being  a  considerable  quantity  of  timber  standing  on 
estates  tit  to  cut,  and  in  danger  of  running  to  decay ;  the  prei 
bill  was  filed  on  behalf  of  the  infant  tenant  in  tail,  in  remaiiK 

praj 
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prajingtliat  the  timber  might  be  cut  and  sold,  and  the  money         1792* 
paid  into  the  Bank,  and  laid  out  at  interest,  to  accumulate  for  the  ^^^^^^ 

benefit  of  plaintiff,  or  such  persons  as  shall  become  entitled  to  an  Mildmat 
estate  of  inheritance  in  possession,  of  the  manors,  4'c*  hy  virtue  of  Milo'mat. 
the.  will  of  the  testator,  S^c, 

The  defendant  Sir  Henry  St.  John  Mildmay,  and  Dame  Jane 
Ui  wife,  admitted  the  facts,  but  insisted  the  mterest,  dividends,' 
and  proceeds  of  the  money  to  be  obtained  by  the  sale  of  the  timber, 
ought  to  be  paid  to  the  defendant  Dame  St*  John  Mildmay,  dur- 
ing ber  life. 

The  cause  came  on  to  be  heard,  2d  of  July^  1790,  when  the         [  78  ] 
lord  Chancellor  referred  it  to  Master  Graves,  to  see  whether  it 
would  be  for  the  benefit  of  the  plaintiff  the  infant,  and  the  persons 
interested  in  contingency,  to  have  the  timber  cut  down,  and  upon 
what  terms. 

The  Master  made  his  report,  dated  20th  of  November ,  1790, ' 
stating  a^ery  large  number  of  trees,  and  to  a  great  value,  to  be  fit 
to  be  cut  down,  and  stating  the  interests  of  the  several  parties,  and 
that  proposals  had  been  made  to  him  of  proper  persons  to  select 
the  trees  proper  to  be  cut,  of  which  proposal  he  had  approved, 
and  thought  it  would  be  for  the  benefit  of  the  plaintiff,  and  the  per* 
8001  entitled  in  contingency  to  said  estates,  to  have  the  Umber  cut, 
and  die  purchase-money  paid  into  Court  for  the  benefit  of  the  par* 
ties  interested  therein. 

llie  matter  being  opened  as  before  stated,  and  Lord  Chancellor 
njnug  he  saw  no  objection  to  such  a  contract  between  the  tenant 
fcr  life  and  tenant  in  tail — 

• 

Mr.  Solicitor-General  (for  the  defendants  Sir  Henry  and  Lady 
UUdmay)  said — he  did  not  rise  to  oppose  it  on  the  terms  pro- 
posed by  her  answer,  but  that  the  Court  was  not  in  use  to  allow 
auch  covenants:  tliat  in  Garth  v.  Cotton^  (3  Atk.  751.)  where  the 
tenant  for  life  was  restrained  from  committing  waste,  and  the  first 
lemainder-man  in  being,  was  not,  and  they  entered  into  a  con- 
tnct  to  fell  timber  and  divide  the  money,  an  intermediate  remain- 
der-man being  afterwards  bom,  recovered  for  the  waste  committed 
by  that  collusion  :  so  here,  if  the  present  remainder-man  should 
die  without  coming  into  possession,  and  another  remainder-man 
ahould  come  into  possession,  he  would  have  a  right  to  treat  this  as 
waste.  The  person  entided  to  commit  waste,  must  wait  .till  he 
comes  into  possession.  It  is  the  duty  of  the  trustees  to  preserve 
contingent  remainders  to  prevent  waste  from  being  committed, 
they  are  to  protect  timber,  mines,  S^c. 

Mr.  Mitfordf  for  the  plaintiff,  said — that  was  the  reason  the 
bill  was,  that  the  money  should  be  laid  out  for  such  person  as 
should  become  entitled  to  possession.     He  cited  Tullil  v.  Tullitf         [  79  ] 
Amb.  370.  and  Marshy*  Lisle f  before  Lord  Bathurst,  1778,  and 
also  the  case  of  Williams  \.  The  Duke  of  Bolton,  (stated  in  Mr. 
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Cbi'snoteonSP.W.ses.)  where  Ae  money  iirafi  ordered  to  b* 
invested  in  the  fuhdii^  for  die  benefit  of  the  person  who  should  be-> 
come  entitled. 

lAn'd  Chancellor  said — that  was  on  a  different  ground,  be- 
cause it  was  an  abuse  of  his  situation  as  tenant  for  life.  He 
doubted  whether  there  €ver  was  a  case  \ihere  tenant  in  tail  and 
tenant  for  life  had  agreed  to  cut  timber,  and  divide  the  montj^ 
and  afterwards  the  tenant  in  tail  dying,  and  another  becoming  en- 
titled, bad  filed  his  bill  to  have  the  money,  on  account  of  the  ini- 
^ity  of  the  contract ;  but  he  thought  Uiat,  by  turning  this  inte 
money,  he  might  vary  the  nature  of  the  property  and  its  conse- 
quences, and  would  not  go  the  length  of  the  purpose  for  which  the 
bill  was  firamed ;  that  there  was  no  doubt,  in  this  case,  of  itfae  pro- 
nriely  of  cutting  the  timber,  and  of  the  fairness  of  the  proposal ; 
b^i  it  would  be.  more  proper  the  money  to  be  produced  by  the  sale 
of  the  timber,  should  be  laid  out  in  land  to  the  same  uses,  and  di- 
rected the  order  to  be  taken  so  de  tene  esse. 
,  Upon  this  caus^  coming  on  again,  it  was  referred  to  the  Marter 
(o  paritikttlarize  the  timber  necessary  to  be  cut. 

After  the  report  of  proper  timber,  and  an  order  for  cutting  it^ 
jmd  after  .(he  timber  had  been  actually  cut,  this  cause  came  OQ 
again  for  further  directions  before  the  Lords  Commissioners  ^Ejff^ 
s^Ashkurst. 


[80] 


Mr.  Mitford  contended,  on  behalf  of  the  infant  tenSBl  in  tHl^ 
that  the  money  produced  by  the  sale  of  the  timber,  ought  to  be  laid 
thvtin  the  funds,  to  aocuterikte  till  thetdnant  in  taiVsbbuld  be  of 
-age,  and  diatif  he  should  die,  ciny  ^person  who  tiiight  be  entilM, 
should  be  at  libctrtf  to  apply/ 

Mr.  Solicitor-General,  for  (he  'defendtots,  faiisisted — that  al- 
though the  tentriits  for  life  could'nbt  themsdves  ciit  timbc^r,  fet  il6 
body  could  cut  it  without  their  consent;  thierefore,  if  the  tbharit  in 
tail  was  of  age,  he  could  not  cut  It  but  upon  terAis  Mfith  thtei,  iMd 
they  would  not  consent  unless  upon  tliose  of  havitig  alife  eAttfeb 
•the  money. 

Lord  Commissioner  Eyre  si^id — the  claim  of  the  tenant9  for  tSip 
would  be  open  to  them,  when  the  tenant  in  tail  should  come  <^ 
age.  That  he  thought  the  Court  had  done  wrong  in  doing  for  the 
tenant  in  tail,  what  he  could  not  have  done  for  himself;  but  '^t 
when  he  should  come  of  age,  the  claims  must  .be  ^scussed  in  a 
bill,  and  in  the  mean  time  the  money  to  be  invested  ij\  the  funds,  - 


Lord  Commissioner  Mhhursi  concurred. 
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It  wu  therefore  ordered  accordingly,  and  thmt  the  coits  eljoald 
bspaid  by  the  ftleintiff,  roserving  toe  considcntioni  out  of  vlut 
iund  tbey  should  come  (a). 

M  A*  onliBr  vw  »ncnr«r^  Bw4e  T.  AcHp«t<,  17  V(t.  150.    U>r4  E14t^ 

ij  Lord  RttHjffi,  M  lay  onF  *)■«  money  ip  BKriu  v,  f.4uii,  16  V«4.  W,  ml)n«- 

Id  tbe  parvbaie  of  laiidi,  to  be  tettied  in^  lo  theae  ordera,  itatei  them  to  Iw 

to  tbe  tuea  or  tbe  will ;   tee  alio  a  of  modcn  origin.                                 ' 


Cooper  and  Others  v.  DsNiiii,  «ff  cavfr*.  S.  c. 
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npHESB  were  C4UM  and  crou  cause,  fiftt  pbiiuiffa  in  |]^  LJiicoln'«>1iui 
■■■  orijinil  pauje  filed  their  bill  agaitut  Mr.  i)w«r,«tatiD'g  ;h»t  '^'5^. 
JfoMt  Franks,  deceaied,  wishing  to  build  ao  house  for  im  owq  lo^^  Commia- 
KHdeoce  at  Teddiagtoa,  Middlaex,  and  John  Perkitu,  Esq.  iionfn(4^ud 
bniog  aeiii^  of  an  estate  fw  life,  with  reniaiuder  to  his  first  apd  ^»**^^- 
•tber  WHW  in  tail  maie,  ^  several  parcels  of  land  there,  tyii^  the  ?""*■*' ""I-, 
will  of  hi»  father  Mflthiat  Pgrkifu,  Mr.  franii  treated  wjOi  th?  J^Jfo^i^W' 
laid  John  Ptrkint  t/f  take  the  fame  upon  leaa^.  a  pnrchue  wben  - 

AoG^nbaftly,  by  indenture  pflea«  rfsted  24lh  Junt,  17S3,  ^6-  J^f^J' ' '"'"'•** 
citing  a  privMe  act  pf  parliament  pas«ed  in  ihc  first  year  of  his  pire-  "  '' 
tent  Mfjentyi  <rf)ciling  the  will  of  the  said  Mathiaa  Perkfnt,  and 
|j«t  great  iivfyorenieuti  ^uight  be  made  of  the  preoiiqeg,  b>  gfmipr 
ii^  Iwildiag  teases  thereof  for  the  ben^t  of  the  pcnons  eiuiUed 
H^er  |he  a^id  v/i},  which  could  not  be  (|one  wiuiout  the  aid  of 
parliament,  it  was  enacted,  that  it  should  1^  lawf^  for  th#  ^lA 
Jtin  Pttiunt,  by  indeatvre  or  inijeiuurei,  to  deunae,  ^ease,  or  [  Bl  ] 
grant,  alj  or  ^ny  part  of  the  saW  prcuune^,  unto  any  person  or  per-r 
fom  who  should  be  williitg  to  i)»(Ud  ufoti,  or  suLita^iaflif  rq/air 
the  •uwi  for  any  tefw  not  exccfld^ia  iiia«ty-aiiue  years,  M>  Mikf 
elVQt  in  poiiaeasiani  *o  .«t  f^  lease  should  be  mttdt,  i^  (fr^er  for 
thprtmtetto  bebtifii  ftpMi,  or  Qthfif^'ut  lastingly  rtpdred  arwf 
'  impmnt^t  pnd  BO  as  there  should  be  te^ve^  and  foMe  payiib}i| 
fwrtcrly  or  ha|f  yearly,  the  best  and  most  improved  yearly  rent  9* 
MbU  that  could  be  goHw  for  the  same,  without  taking  any  lytn 
byiM7^&>^  iitid^o  as  die  tenants  should  enter  into  coveqaiits 
to  keep  the  premises  in  repair,  and  oth^  uvual  cofveiiants:  jtwi|a 
wi>>nwnrilhnt  thn  nii  '(^m  Prf'fV-.  by  virtue  of  the  said  power, 
4M  4eni4C  to  the  aaid  Moses  Franks,  <al  that  piece  of  arable  lati^, 
caUcfl  llu  Whta^dd,  coniaiiitcig  by  estimation  aeveo  tur«s,  (q. 
gtllim  with  th«  tithe*  thereof,  to  hold  to  the  aaid  Moie*  ftOMLtf 
Ifc.  fktr  iiinety-mne  years,  at  the  rent  of  £a&.  Jit.  6d.  ptf  ^nmnn, 
iairiiicb  Wfe  yn* a.  etnemittt  on  the  ptfttiit FrwJts,  tQlmldt 
titiittai^i  metnm^t  ur  teutmext  on  the  preiauth  lUtd  to  /fiyotlf 
^ifiOO.intiteituti^e. 

F  fi  By 
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.  .179&         '/  By  anodier  lease  of  the  same  date,  and  between  the  same  par* 

wv^  ties,  and  reciting  the  power,  said  John  Perkins  demised  to  the  said 

*  CoopM        Moses  Franksy  all  that  piece  of  land  called  I'he  Long  Meadow, 

Dbhjib.         containing  six  acres,  with  the  tithes,  for  ninety-nine  years,  at  the 

rent  of  <f  24. 45. 6d.  per  annum,  in  which  lease  was  a  covenant  on 

the  part  of  Franks,  to  erect  a  tenement  or  building  diereon,  ana 

to  expend  £100  in  such  building. 

By  a  third  lease  of  the  same  date,  the  said  John  Perkins  de^ 
mis^  to  the  said  Moses  Franks,  the  piece  of  ground  called  The 
Little  Meadow,  with  the  erection  or  building  thereon,  containing 
three  acres,  together  with  the  tithes,  for  the  term  of  thirty-one 
years,  at  the  rent  of  ten.  guineas,  in  which  lease  is  a  covenant  for 
the  tenant  to  keep  the  said  building  in  repair. 

In  all  the  leases  there  were  covenants  from  John  Perkins  that 

'JFWm^,  4*^.  should  hold  and  enjoy  the  premises,  without  aiiy  evk^ 

tion,  4rc.  from  Perkins,  his  heirs  or  assigns,  or  any  person  claim- 

•  •  ing  under  him  or  them. 

■ ''"  [  W"  ]  The  Wheatfield  being  the  part  best  adapted  for  building,  Mr. 

Franks  built  tliereon  a  capital  brick  mansion-house,  fronting  South 
toward  the  River  Thames,  with  coach-houses,  stables,  and  other 
oflSces,  and  a  green-house  and  hot-house,  ^r.  and  laid  out  the  re- 
mainder of  the. seven  acres  in  pleasure  and  garden  ground ;  and  in 
erecting  and  building  the  same,  he  laid  put  £10,000  and  upwards. 
He  built  an  ice-house  on  the  six  acre  piece,  and  laid  out  £100 
amd  upwards ;  and  he  repaired  the  building  on  the  three  acre  piece, 
and  laid  out  ^e  rest  of  the  six  acre  and  three  aicre  pieces  for  the 
vse  and  accommodation  of  the  mansion-house ;  and  when  tlia 
house,  i^c.  wiis  completed,  Mr.  Franks  went  to  reside  there,  and 
continued  so  t6  do  till  his  death. 
L   '  John  Perkins  haying  a  son  uBmed  John  David  Perkim,  who 

was  tenant  in  tail  of  the  premises,  and  he  having  attained  bis  age 
of  twenty-one  years,  they  agreed  to  join  in  suffering  a  recovery, 
iind  accordingly  by  lease  and  release  25th  and  26th  of  November, 
1785,  they  conveyed  the  said  three  pieces  of  land  demised  to  the 
iaid  Moses  Franks,  and  other  premises,  to  fVinboum,  to  make 
him  tenant  to  the  precipe  for  the  purpose  of  suffering  a  recovefy, 
the  uses  of  which  were  declared  to  be  to  the  use  of  John  Perkinr 
for  life,  sans  waste,  remainder  to  a  trustee  for  five  hundred  year» 
Qpon  the  trusts  therein  mentioned,  remainder  to  John  David  Per^ 
AfTii  m  fee ;  and  the  recovery  was  suffered. 
'  John  David  Perkins  being  so  entitled  to  the  remainiler  -in  fee 
expectant  on  the  death  of  bis  father,  subject  to  the  term,  applied ■ 
to  Skinner  and  Dyke  to  sell  the  same  by  auction,  who  accordii^y 
prefpared  particulars  of  the  same,  in  which  the  premises  iti  qoes* 
ttoik  wcfre  described  as  bebg  in  lease  to,  and  in  the  possession  of 
Mr.  Franks,  and  sold  the  same  by  public  auction  to  George  Pe* 
ters,  of  London,  merchant,  the  term  and  rent  under  which  Mr*- 
thinks  held  the  same,  having  been  declared  and  added  in  vrnting 

to 


IN  THB  High  Court  of  Chancbky.  BS 

toihe  printed  particulans;  and  by  indentures  of  lease  and  release^         .179^* 

lOth  and  1 1th  of  Februarifj  1786,  the  remainder  in  fee  was  con-  v-'v*' 

fejrcd  by  John  David  Perkins  to  Mr,  Peters,  and  the  leases  oiade         Cdopim 

Ijr  John  Perkins  to  Mr.  Franks,  were  particularly  taken  notice  of*         psviHi; 

In  jipril  17899  Moses  Franks  died   intestate,  leaving  Pkila         [  83  1 
Franks,  (who  is  since  become  a  lunatic)  his  widow,  and  the  plain*, 
tiff  Mrs.  Cooper,  his  only  child,  to  whom  letters  oJF  administration 
have  been  granted^br  the  use  and  benefit  of  her  mother  during  her 
lunacy. 

The  plaintiffs,  Mr.  and  Mrs.  Cooper,  possessed  themselves  of 
the  premises,  and  of  the  leases  thereof,  and  the  affairs  of  Mr. 
Franks  requiring  that  the  same  should  be  sold,  the  plaintiff  gave 
instructions  to  Mr.  C/irisiie  to  sell  the  same,  and  he  caused  printed 
particulars  to  be  prepared,  and  on  the  15th  of  April,  1790,  put 
up  the  same  to  sale^  and  having  in  the  particulars  stated  the  tenure 
inaccurately^  he,  previously  to  the  sale,  made  a  declaration  of  th6 
real  state  of  the  leases,  and  that  one  acre,  part  of  the  kitchen 
garden,  was  held  at  will  at  £2.  Qs^  per  annum,  and  such  declare* 
tion  was  written  underneath  one  of  the  printed  particulars,  and  he 
declared  that  the  fixtures  were  to  be  valued ;  and  having  put  up 
the  premises  to  sale,  the  defendant  was  declared  the  best  bidder, 
at  the  sum  of  ^5,092.  10s.  and  paid  a  deposit  of  £500  into  the 
hands  of  Mr.  Christie,  and  signed  an  agreement,  dated  15th  of 
April,  1790,  whereby  he  undertook  to  pay  tlie  remainder  of  the 
purchase-money  upon  having  a  good  title  of  the  premises  executed 
to  him. 

After  the  sale,  an  abstract  of  the  plaintiff's  title  was  delivered 
to  the  defendant's  solicitor,  and  the  defendant  was  let  into  posses* 
sioo ;  but  by  agreement  it  was  to  be  without  prejudice  to  any  ob^ 
jection  the  defendant  m^ht  make  to  the  title. 

Doubts  arising  upon  the  title,  the  abstract  was  laid  before  comu 
sel,  under  whose  advice  Mr.  Denue  declined  completing  the  pur* 
diase. 

Upon  that  a  bUl  was  filed  by  th6  vendor  for  a  specific  perfonn- 
ance. 

Mr.  Denne  put  in  an  answer  to  this  bill,  admitting  the  facts^ 
and  stating  the  opinion  of  counsel,  that  the  title  was  materially  de- 
fective and  exceptionable,  particularly  as  it  was  extremely  doubt* 
ful  whether  the  leases  executed  by  John  Perkiru  to  Moses  Frofike 
were  not  void,  as  not  conformable  to  the  power. given  by  the  act 
of  parliament  to  grant,  building  leases ;  and  moreover^  as  he  had  [  ^"^  ] 
been  informed  that  Franks  paid  John  Perkins  100  guineas,  or  some 
other  sum  of  money,  as  a  tine  for  granting  the  leases  free  from 
tithes.  He  further  admitted,  that. his  being  let{  into,  possession  was 
upon  a  previous  agreement,  that  it  should  be  without  prejudice  to 
any  objection  that  he  might  make  to  the  title.  He  said,  that  the 
)iouaebeiQ2  out  of  repair,  be  had  laid  out  «£  100  in. repairs;  and 
that,  after  m  bad  been  iufprnied  pf  tbs  otjectipn  to  tfa^  title^  he 

had 


if^t.        had  it!\vmi9A  tfte  pfaiiiiUff  Mr.  CdOperxlMt^iih,  and  of  fab  iin 

Mms^         temion  of  qintdog  ti>e  premiiei  unt3  ike  olfjiectioti  dhobld  b^  ^ 

Coo^B*        snored  md  tbt  pm^^wb  totikplMA ;  bot  that  it  was  aWerWlMif 

I^J^^^        agreed  between  the  plabtiffs  and  defendant  that  b^  should  ecMituiM 

hi  poaseMion  fronH  Mid$ummerp  M  stile^  to  ChHstfkaSf  old  ^e» 

«t  tenant  to  the  platntiflbi  at  the  rent  of  £105  for  that  term ;  and 

the  defendant  aitcordmgly  continued  ki  possessMi  tatil  the  Chriit' 

mas  following^  when  be  delif efed  up  posseMon^  tnd  bfTered  t6 

pay  the  rent  to  the  plaintiiFs,  which  they  refused  to  accept;  bead* 

nsitted  therefore  that  faebad'refu^  to  complete  tlie  purchase^  but 

thak  be  was  wiHmg  so  to  do,  if  the  Court  should  be  of  opini^li 

that  the  leases  were  good  iti  law ;  and  in  &at  case,  insisted  lie  ot^bt 

tot,  in  regard  to  the  money  laid  out  iil  repairs^  to  be  compeliejd 

to  pay  interest  for  the  purchase^moiiey. 

Mn  Deme  afterwards  being  infortned  that  TOO  ^ineas  bad 
been  'given  by  Mr.  Franks  upon  granting  the  leases,  e)B  a  fine  fbl* 
incfaidibg  die  tithes  ib  the  demisey  ^hicb  it  was  apprehert%d  ink 
eiptessly  contrary  to  the  po^er  iti  th^  act  of  parliam^ht :  and  Innr* 
mgho  odicr  evidence  of  this,  but  wbat  fell  from  Mr.  Cooper  ih  ** 
coni^niation  with  Mr.  Denite^  x^hen  no  other  person  was  presciilt, 
tiei  a  cross-bill  stating  to  thai  dfiecty  «ind  cbai*«n^  that  the  plahw 
utts  m  the  original  suit  could  iiot  make  k  good  title  to  Uie  pre- 
mises, oil  i(coou\it  of  the  ieii^es  ntfi  being  m^de  conformably  to  tb6 
f6vitT,  and  on  account  of  the  said  fi*ne  pfirid,  and  4iat  Cooper  had 
In  his  possession  a  lelttf  or  other  piiper  of  John  Perkim  acknow^ 
ledging  the  receipt  thereof:  it  also  charged  that  Mr.  Peters,  who 
fefamns  Uie  reti^rsiob)  iand  Johh  Ddtid  Perkins  bad  threatened, 
after  die  deHth  of  J^kn  Perkmw,  16  cMEM  the  validity  of  the 
}ckses,  as  hot  being  made  in  confdmtity  to  the  power ;  mA  upon 
application  to  them  had  tefuated  to  confirm  1h^  lekses;  tiie  cr6^ 
I  B5  1  bill  thereibre  prkyed  tbat  the  cMtract  mij^ht  be^eHpftfi^  tip  t6  be 
om^^iMd/  imd  Mr.  Dsnnt  lie  dectai^d  t6  be  discfaUfged  from  ^6 
pjurchase,  and  the  deposit  returned. 

id h  tnd  Mrr.  Ct^per  pnt  in  hn  imswer  t6  the'Ci^s^-nttill,  by 
which  they  said  they  could  not  set  forth  whether  Moses  FrtMUs 
peid'anysmn  by  wiyof  Alefdrthetestied,  eki:ept  th^t  in  a  paper 
•at  eiit  by  Mr.  Cooper,  a|^aring  Co  fye  aki  llcconnt  df  draf^  oVi 
Ms  bimk^^  diere  w«s  aft  item,  '<  1766,  J^N  Idtfa,  draft  6tl 
HemkWj  payable  to  Pefkhis^  for  thfa^  £105,  bnd  that  the  ee- 
count  was  fomid  by  defendant  liod  Mr.  Pcf^A^  his  solicitor,  ^nionfj; 
ii  ^uniber  of  papers  b^ngihg  eo  Mr.  FVanks ;  saSd  Mr,  Gh)^ 
said,  that  having  discbvered  the  piemises  to  be  tithe^free,  he  itl^ 
fonned  Mr.  Define  that  an  iaiiowabce  would  be  expected  in  c6nAe^ 
^aenoe  thereof,  and  Aat  Mn  Coopir  ^nd  Mr.  Deitfie  facing  iMftt 
afterwards,  nnd  Mr,  Denne  having  expressed  iiirpfiape  diat  the  pht* 
miiel  W(ei«  tkhe^free,  Mr.  Co0per  then  said  lie  contd  6nly  l&ccoimli 
fc»r  it  upoRH  Buppbiition  that  Mr.  JVanlls  had  "^libh  a  corrside^- 
Uoa  fbr  it,  wbieb  iiose  hiimk  h^cMtcAbU  ^  bM  i}^  item  iM 

the 
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tiie  iccoQDt.    Tbey  farther  said  they  did  OQt  believe  JoAn  David;        179^ 
PerktMi  or  Mr.  Peten  bad  threatened  to  coQte3t  the  yididity  ^f         ^^n^ 
Ac  leases,  on  Ae  contrary^  they  bdidred  that  John  David  jPer-        0>qfmj^ 
£)iibad  never  been  made  acquainted  with  the  disputes  between         'OnmntL 
flmtiSh  and  defendaut|   and  Mr.  Peien  had  declared  that  he 
woiild  never  attempt  to  t^ke  advantage  of  the  invalidity  of  the 
leases,  supposing  them  to  be  invalid,  or  take  any  steps  to  try  the 
lalidity  thereof. 

The  causes  ciime  on  to  be  heard  before  Ldrd  Th^rlow  26th  of 
January  last,  when  it  was  referred  to  the  Master  to  see  if  a  good 
tide  could  be  made  to  the  premises,  and  costs  and  further  d^ec- 
tiona  were  reserved  till  the  Master  should  have  made  his  report* 
The  Master  on  the  25th  of  April  made  his  report,  and  therei^y 
certified  his  opinion,  that  a  good  title  could  not  be  made  to  the 

Semises  in  question,  and  au  order  nisi  having  been  made  for  con- 
piiog  the  Master^s  report,  the  plaintiff  in  the  original  cause  filed 
in  exception  to  the  report,  for  that  the  Master  ought  to  have  cer- 
tifi^  tba^t  a  good  title  could  be  made  to  the  premises. 

Mr.  SoUcitor-General  Qn  suppQi;t  of  ihe  excepition.)    There        [  B6  ] 
Itfe  tw:0  quQBtions  M>  '^  cause,     l^t,  Whether  the  leasee  were 
QRgiaidly  good.    2d.  Whether  tl^y  were  confirmed  by  the  xecg- 

Lord  Commiasioner  JSyr^,— U  can  hacdly  be  >irgiied  that  th^ 
Isaaes  are  good  uuder  the  power  ia  :lbe  ^act  of  pauhameiit.    Xb^. 
sseoad  qwalion  may  be  of  more  impontaoce. 


Mr.  SoUdiof^General  then  stated  the  circumstances  much  at 
large,  mod  contended  that  es  the  leases  were  recited  in  the  jre- 
eovery,  end  also  ia  the  particulars  under  which  Mr.  Ptrkins  par- 
dMsed,  they  were  connrmed;  and  that  whatever  eqaity  JokM 
David  Perkins  would  have  against  Mr.  Peters^  the  executors  of 
Mr.  Franks  would  have  the  same;  and  if  Mr.  Deune  was  evicted 
Jieareald  :fae  entitled  >ta  a  oempefi$ation. 

Mr.  MawfiMi  Mr.  Stanly,  Md  Mr.  €ook€  (on  tlie  otfanr 
«de)  coBtenJed  that  4heMa^ter'j  rqport.wes  right,  and  a  ipood 
^iiiie  could  not  be  •made.  There. weve  two  questions,  1st  Whe- 
.ther  Mr.  Demie  coukl  have  a. legal  title  i  £d.  Whether  he  could 
kkwe  aneqaitlible  'titles?  The  <feed  to  jnake  a  tenant  to  the  jms* 
'0fe  cannot  amountlo 'a:eo«fir|nation  pi  theleaaes,  as.caaaa.of 
'eeiiiiiiiatioii<by  deedmuat-be  either  express  confirmationa,  oFby 
tbe^Meesaa^ieffeetsof  diedeed.  The  object  in  su&ring. the  le- 
tmeif»ia  •ibis  ^jasewas  a  asiy  difoimit  one,  4be  validity  of  the 
1tesci>N(a8*iMit  in  coatamphlien ;  aod^itlsBie  one  consideqitioii  ap* 

peara 


i^^ 
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179d«  pears  in  a  deed,  a  different  consideration  cannot  be  implied.  John 
David  Perkins,  who  sold  to  Peters,  knew  nothing  of  the  leases. 
Nothing  that  has  been  done  can  bind  Mr.  Peters. 


Cooper 
Dbemb* 


Lord  Conunissioner  Eyre. — I  am  much  struck  by  the  observa- 
tion that  Mr.  Peters  cannot  be  affected  by  any  thing  done  in  this, 
suit.  ' . 

For  the  defendant.  If  the  articles  do  not  amotmt  to  a  legal 
confirmation,  Mr.  Denne  could  only  have  an  equitable  title,  and 
subject  still  to  the  same  doubts.  In  Shaplana  v.  Smith,  (ante, 
vol.  i.  p.  75.)  Lord  Chancellor  would  not  compel  a  purchaser 
fo  take  a  doubtful  equity.  Mr.  Denne  contracted  for  a  legal 
[  87  ]  title,  and  he  cannot  be  compelled  to  take  one  that  is  merely  equit- 
able. 

Mr.  SoUdtor^General  in  reply. — ^Where  damages  might  be  re- 
covered at  law  for  the  non-performance  of  an  agreement  this  Court 
will  always  decree  a  speci6c  performance,  though  the  converse  of 
the  proposition  is  not  always  true.  I  do  not  see  what  the  case  of 
Shapland  v.  Smith  has  to  do  with  the  principle  of  this  case.  It  is 
a  strange  thing  to  say,  tfiat  wherever  a  doubt  may  be  raised  upon  a 
title  the  party  shall  be  sent  to  law.  Whether  this  is  a  doubtful 
equity  is  the  question  I  first  mean  to  contest.  I  submit  that,  un- 
der the  recovery  and  the  deeds,  the  legal  title  is  in  the  persons  who 
now  propose  to  sell  to  Mr.  Denne.  The  recovery  operates  as  a 
confirmation,  because  it  shews  the  intent  of  the  parties  to  confirm 
the  leases.  The  leases  are  certainly  good  during  the  life  of  John 
Perkins:  he  had  a  capacity  to  make  good  leases  without  his  son, 
and  has  covenanted  to  make  good  the  leases.  It  is  not  necessary 
to  a  confirmation  that  there  should  be  technical  words,  or  that  it 
should  be  specified  in  the  habendum  of  the  deed ;  it  is  sufficient 
that  it  is  sheHU  to  be  intended,  Moor,  Ql.  Here  it  must  have 
been  the  intention  to  pass  the  estate  subject  to  the  leases,  and  that 
is  enough. 

Lord  Commissioner  Eyre. — ^In  suits  for  the  specific  perfom- 
ance  of  a  contract,  it  is  always  in  the  discretion  of  the  Court  whe- 
ther they  will  decree  a  specific  performance  or  not.  In  the  par- 
ticular case  of  a  bill  for  a  specific  performance  of  a  contract  for 
the  purchase  of  an  estate,  where  there  are  considerable  difficulties 

<on  the  face  of  a  title,  and  there  are  no  means  of  clearing  them  iip^ 
and  no  jurisdiction  to  bind  the  question,  I  think  that  is  not  w 

.case  for  decreeing  a  specific  performance.  The  inclination  of 
my  opinion  would  be,  that  these  leases  are  confirmed,  and  tlial 

'the  intent  so  to  do  is  sufficiently  shewn;  but  another  difficult 
arises :  I  doubt  whether  the  continuance  of  leases,  aflter  a  recovet} 
suffered,  does  not  depend  more  on  the  statute  of  Henry  the  SUij 

—  I  than 
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*  thin  OD  the  recovery  itself.  If  an  estate  in  lease  is  made  the 
subject  of  a  recovery,  the  term  continues  by  force  of  the  statute. 
It  is  probable  the  parties  did  not  mean  to  aiFect  the  leases.  We 
adbere  to  those  cases  which  have  determii>ed  that  when  titles  are 
doabtful  the  Court  will  not  decree  specific  performance.  I(i  Shap'* 
land  V.  Smithf  the  Lord  Chancellor  was  of  opinion,  I  believe, 
vith  Master  Heti,  that  the  title  was  not  good,  and  only  threw  out 
what  he  did  as  to  doubtful  titles,  to  break  the  fall  of  my  opinion  ^^ 
^t  that  is  not  the  single  case  to  shew  that^  where  there  is  m  cloud 
upon  the  title,  the  Court  will  not  decree  a  specific  performance. 

I/>rd  Commissioner  AshJmrst  expressed  himself  of  the  same 
opinion ;  and  said,  if  called  upon,  he  should  tliink  the  leasej^  were 
confirmed,  and  that  the  case  cited  from  Moor  strengthened  the 
opinion,  but  die  Court  has  sufficient  to  decide  upon ;  if  the  case 
tt  doubtful,  it  will  not  compel  a  purchaser  to  take  a  title  which 
win  lay  him  open  to  a  suit,  either  at  law  or  in  this  Court  (a). 

The  Lords  Commissioners  were  about  to  over-rule  the  except 
tion,  but  Mr.  Solicitor  desired  it  might  stand  over ;  as  over-ruling 
the  exception  would  amount  to  an  opinion  that  the  title  was  bad. 

It  stood  over,  and  was  afterwards  compromised  by  Mr.  Pelen 
consenting  to  confirm  the  leases. 

•  tl  Htiu  8.  c.  15. 


1792. 


(c)  The  practice  of  not  compelling 
t  parcliaMr  to  accept  a  doubtful  title, 
tlitvgh   BOW  firmly  established,  has 
net  with  consi<lerable  disapprobation. 
Lord  Chief  Baron  £yre,  in  speaking 
of  tiift  case  of  SkapUmd  v.  Smithy  ante, 
toL  L  75,  observed,  that  tboogh  a 
conveyancer  might  have  sach  doubts 
apoo  a  title  as  to  advise  a  purchaser 
JMt  to  accept  it,  yet  that  diere  could 
■ot  be  such  a  thing  as  a  doubtful 
title  in  a  court  of  justice.    It  most 
either  be  right  or  wrong,  and  the 
^iMkaiesB  or  the  medimp,    through 
which  the  point  was  to  be  seen,  made 
BO  difference  in  the  end.    The  Court 
aright  have  some  difficulty  in  clearing 
it,  bBt«^  laf<  the  pohit  must  be  taleen 
is  equally  certain  as  if  no  such  diffi* 
culW  had  existed :  for  which  reason, 
b  the  case  of  SkapUtnd  ▼.  SmUk,  he 
had  Bot  felt  the  force  of  those  cases  in 
vfaidi  it  had  been  said,  that  a  pur* 
dHser  eould  not  be  competlefl  to 
-aeeept a ditpated title.    GiUr^QmU. 
JCsoy  li^   la  the  Mme  casei  liord 


Thurt9w*h  determination  in  ShanUmd  V. 
Smith,  was  stated  to  have  been  rounded 
upon  some  precedents  in  Lord  Nor* 
thingtOH'%  time.  The  Editor  has  made 
a  diligent  search  among  his  Lordship's 
MSS.  for  any  decision  upon  this  sub- 
ject, but  ineffectually.  Lord  Etdom 
has  also  repeatedly  expressed  his  dis- 
approbation of  tlie  doctrine,  and 
auuded  to  the  old  practice,  which  used 
to  be,  to  tai^e  the  opinion  of  the  Conrt 
(as  in  Pilkum  v.  Gtigory,  l.£den,  6f  If 
where,  however,  it  is  reprobated  as  col* 

Ittsiveand  indecorous  by  Lord  NortiUMr* 
tea),  and  then,  npon  appesl,  to  obtain 
the  judgment  of  the  House  of  Lords, 
16  Yes.  972.  1  Yes.  &  Bea.  49t.  The 
cases  upon  this  subject  are,  Marhw  r. 
SmUk,  t  P.  W.  198.  Skefidd  ▼.  Lord 
Mulgm€f  9  Yes.  jun.  &f(k  Crowe  ▼• 
nUkeHf  4Ves.  97.  Rote  v.  CoUaad, 
5  Yes.  186.  Roake  ▼.  Kidd^  lb.  647. 
Loiiwv.Liiiik,l4Yes.547.  SkinUom 
▼.  Seoti^  16  Ves.  ttt.  HTkeoie  ▼.  BeJif 
17 Yes.  80.  St^er  r.  Fiik,  tYtM. ^ 
Bea*  145* 
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UnceikB'^mn  OhbUAU  V.  CaRLETOK* 

Hall,  t4lh  Jidy. 

Tuiilif— li      l\ir^*  SIMEON  movtd  for  a  commisnon  to  examne  witBesi 
•^«^w»<r^.  ^^  ^  BerfMtMfai  upoD  the  usual  affidavit,  that  the  pluntiff 

^***^***  advised  it  will  be  necessary  to  examine  witnesses  in  Uiis  caw 

■  i^nSiriim  to    (Muticulaily  to  examine  fViUiam  Smiik,  Esq.  who  is  now  resich 
eiamine  a  wit-     and  comptroller  of  his  Majesty's  customs,  in  the  island  of  Bermm 
n^g^l^Mi^  ^t  is   without  whose  testimony,  the  plamtiff  is  advised  and  believes^ 
Sb?wS?e  5  £**  cannot  bring  this  cause  to  a  hearing. 

witneiSy  that  his 

^^^^^JSth^      Mr.  Hall  opposed  this  motion,  as  not  being  a  motion  of  comn 
isalrMul.       ^    ^^  ^^  radier  being  a  motion  of  expence  and  delay,  and  wbi 

oojght  to  be  made  on  special  ground,  shewing  in  what  points  t 
[  89  ]  evidence  of  the  witness  was  piaterial,  and  vmich  was  somettfti 
directed  and  sometimes  over-ruled,  according  to  the  circumstanc 
of  the  case.  To  prove  thb  he  cited  1  Vem.  334.  Jessup  v.  D 
fortf  Barnard.  192.  Coote  v«  CootCy  (ante,  vol.  i.  p.  448.)  Eitli 
in  the  pleadings  or  the  affidavit  the  grounds  ought  to  be  stated* 

Mr.  Simeon  in  reply. — It  b  true  the  witnesses  name  must  1 
stated,  and  it  is  ao  in  this  case ;  but,  discharging  the  matter  of  « 
cases,  it  is  impossible  to  state  the  evidence,  as  it  would  be  tyS 
down  the  witness  to  the  matter  stated,  and  might  preclude  materi 
evidence  being  given.  It  is  sufficient  to  state  his  name^  that  I 
evidence  is  matenal^  and  that  he  is  abroad. 

And  the  Regbter  being  of  opinion  that  this  vras  sufficient, 

m 

Th€  wwtion  was  gnmted^ay 

f«)  See  ^ds  ease  eited  end  ftlkmed  JiBm  v.  iNl^yiie,  post,  too.    OrfUfl 

Id  KMKf«Moitf  V.  fie  Ra^A  Bxtlumg9  8hepker4f  %%  Ves.  SS5.    CMe  ▼.  J 

JiitmmMi  Comptmf,  f  Ves.  A04 ;  ami  aoofffi,  9  V^s.  Sc  Bea;  r6«     iHftM 

aho  tfp<m  the  siibjett  of  cemraiesfom  GmenH  ▼.  JjormHy^  %  Price,  1^ 

td  exaadne  irftnesses  ahtMHl,  FMk*  A  ftiil  report  of  the  proceedlitgi 

UMgt9h  ▼.  fiafae,  ante,  vpi,  i.  460.  tlib  eattse'Vpoa  the'  hearmg  b  nvt 

Akin  v.  CISMcy,  vifl.  IL  173.    Soari.  f  Cox,  399.      •  ^ 


.  /  \         .       .«  '  •  •  ■    \i:U    ,*• 


liocolaVIoo      .  C4LX  9*  MoBTIMER. 

HaU,  sanw  day. 

Cooteaipt.  llft^  S!tKJLTtO;RJ>  moved  that  tbe  defendant,  h^g  Ut^ficj 

>L^'tefliipt,.«wlofaaving  been  committed  to  Ai^^Re^  Jwtim 
payment  of  money,  ands6H'refru8ing4ofMqr,  ahooM  te  ooehMMt 
a  close  prisoner.    He  cited  Pract.  K^.  hi  Chancery,  176, 
shew  that  thb  was  the  practice. 


IK   fnt  HtOH   CotTRT  Ot  CtlAKCEllT. 

Hie  hnhet  contempt  was,  that  die  defendunt  Mid  he  Supposed 
Ae  ittoitvey  wanted  to  lay  out  the  money  in  the  funds. 

JBtif  the  motion  was  refused. 
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Lord  B&LMORB  v^  Andehson. 


[80] 


lincolnVIm 
Hall,  aaiae  dny. 

T^HE  examination  of  witneaMa,  being  foreigners,  roust  be  in  Foreignet'i 

^   Engliskf  and  the  interrogatories  nmst,  fer  that  purpose,  be  aiuwei:. 

trtariated  into  the  language  of  the  deponents,  and  their  answer 

MMlated  by  sworn  inteipreters^     OmicMmd  v.  Barker,  1  Atk.  21. 

h  SimmondsY^  TAe  Countess  of  Du  Barri  (ante,  vol.  iii.  p.  263.) 

tke  answer  wafet>rd6red  to  t>e  taken  in  Ihe  defendant's  Ut^uage  (a). 


(c)  TIM«  it  a  mech  better  report 
of  thii  caie,  ^  Cox.  288 ;  it  appears 
to  iihve  been  a  Yfioti<Ai  that  the  Com- 
ataiienerft  might  be  at  liberty  to  Inter- 
ftti  the  Interrogatory  into  Freuchy  and 
ti^  the  depositions  of  such  witnesses 
aicMd  not  speak  6ngtiik,  might  be 


taken  in  Frmck;  h  waa,  however^ 
finailv  determined  that  the  interpreter 
shooid  tnm  the  answers  of  the  wit- 
nesses into  BfigHiky  and  ti^e  Ihem 
do¥PB  in  EmgUsk,  A  abiiilar  order,  in 
a  cause  of  Towmisadn  ▼.  RichmrdSf  29th 
Mtay,  1779,  was  |)rodaced. 


In  the  Matter  of  Mabtha  Brown,  ^  ..?*.^'_ 

^  .     ^T  Yir  1°  Conrty  before 

Ex  parte  Newton  Wallop.  Lord  ThwUm, 

7th  of  ilfay. 

^HIS  was  a  |ietition  of  Nets>ton  WtJhp  an  infimt,  (by  John    Lincoin's-Inn 
-'-   Barl  <yf  PoTMnauth,  his  fether  and  Mst  friend)  %  devisee  in   Hall,  26th  Jmbf. 
fkt  wSl^  HekryArtht&  Fe/ZoM,  E^:  deceased,  praymgthat  t  Lords  Commk- 
«rit«<ie  tentre  ihspiciendo  tyf  the  md  Muf^ha  Brown  iniight  issoe,  ^J^^^^  "^ 
diireeled  to  the  rfienff  of  MidMeaex,  or  sufch  other  coonty  as  she  y^\^l,g,^^ 
ari^tlie  ill,  and  anch  proceedings  be  bad  thereupon  as  by  law  ini  JM^ia«iid»  against 

like  cab^  are  nsud.  a  married  womaa 

(whose  hnsband 

The  petition  stifted,  th«  Henrys  Arthur  Rlbws,  being  seised  in  ^SisXSS)^ 
fee  of  aknds  tif  the  yearly  value  of  i£4>fi00  or  thereilbouts,  made  the  appUcation  of 
his'will,  bearing  drfte  l6<h  of  Si^tmter,  17«9,  and  hereby,  after  Jhero  WiT  a"^*' 
benneathirtg  alegaey  of  £400  to  the  said  Martha  Brown,  described  limitation  fn^the 
to  ve  Ih^  mfe  ^  widow  Of  Vh/ms  Browh,  Esq.  kite  Captain  itt  will,  that  if  she 
Ae  HotteXJttardi,  ^but  then  either  deceased,  orif  living  rmOeM  ^'^IfJ^iL'?^* 
in  fareigia  'pa^ts,  ^rtid  Wlikih  said  Mhrtka  ^^dsMH  tlieH'M,  or  Ifaeti  wed^a^-tca- 
hfthf  did  f^Mt  4li  Bouit&n  Sifeet,   kibar  Pk^ifSuStfy,  gpive  and  utor*s  decease  it 

should  take  pre- 
.   wions  to  the  devisee:  ordere4  to  issqct  bot  to  lie  ia.  the  efllce  foprteen  days,  and  if  she 
HSMMnUrtO'^ lestitaubsAlua^f tbiltMVef'tta  ttfeHaMatifiire,  ndtto*^ ;  Otherwise  to  issuer 

devised 


so  Cases  Akgued  aM»  Dstermined 

1792.  devised  all  his  re^l  estates  to  Thomas  tVarburton,  Esq.  and  Join 
w»^/w  Churchill,  clerk,  their  heirs  and  assigns,  in  trust,  that  they  or  the 

Cc^flffe  survivor  of  them  or  his  heirs,  should  for  twelve  month's  next  after 
AI.I.OP*  i^jg  decease  receive  the  rents  and  profits  of  his  estates,  and  there- 
out pay  and  apply  the  sum  of  JESOO  for  the  maintenance  and 

i  01  1  education  of  Robert  Henry  Brown,  otherwise  Love,  whom  the 
testator  stated  to  have  been  bom  on  or  about  the  ISth  of  September, 
1788,  and  baptized  on  the  18th  of  November,  as  the  son  of  John 
and  Mary  Love,  but  whom  the  testator  stated  to  be  the  son  of 
Martha  Brown,  and  should  apply  and  dispose  of  the  residue  oi 
such  rents  and  proiits,  or  the  whole  tliereof,  if  the  said  Robert 
Henry  should  not  be  then  living,  in  aid  to  and  as  part  of  his  said 
testator^s  personal  estate ;  and  at  the  end  of  twelve  months  fron 
his  decease  should,  by  proper  indentures  of  settlement,  settle  wni 
assure  the  premises  in  manner  following;  that  is  to  say,  as  lo  tli^ 
freehold  part  thereof,  to  themselves  or  such  persons  as  they  should 
appoint,  for  the  term  of  ninety-nine  years,  in  trust,  to  secure  to 
the  said  Martha  Brown  an  annuity  of  «£200  a  year  for  her  lifej 
to  her  separate  use,  and  as  to  all  the  premises  subject  to  the  term, 
to  the  use  of  the  said  Robert  Henry  for  life  sans  waste ;  remaiuda 
to  trusteea  to  preserve  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  Robert  Henry  in  tail;  remainder  to  the  peti- 
tioner the  Honourable  Newton  Wallop,  second  son  of  Vrafda 
Countess  of  Portsmouth,  for  life,  sans  waste ;  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  the  first  and 
other  sons  of  the  petitioner  in  tail,  with  the  ultimate  reversion  to 
the  testator's  cousin  Robert  Fellotos :  and  the  testator  did  declare  it 
to  be  his  will,  and  direct,  that  in  case  there  should  at  any  time  or 
times  thereafter,  either  during  his  life,  or  within  forty  weeks  after 
his  decease,  be  one  or  more  son  or  sons  born  of  the  body  of  the  said 
Martha  Brown,  then  subsequent  to  and  in  remainder,  after  the 
limitation  to  the  first  and  other  sous  of  the  said  Robert  Hemnf 
Brown,  otherwise  Love,  in  tail  male,  and  precedetU  to  the  limita- 
tions to  the  petitioner  for  life,  the  said  devised  premises  should^  ia 
and  by  such  settlement  to  be  made  by  his  said  trustees,  be  limited 
to  the.  use  of  such  only  son,  or  of  the  eldest  of  such  sons  thereafter 
to  be  bom  of  the  body  of  the  said  Martha  Brown,  either  duriiig 
the  testator's  life  or  within  forty  weeks  after  his  decease  as  aforesaid, 
and  of  the  heirs  male  of  the  body  of  such  only  or  eldest  son; 
with  rem^der  to  the  second  and  other  of  such  sons  in  tail ;  with 
remainders  over  to  the  petitioner  for  life,  and  to  bis  first  and  oduur 
sons,  and  the  several  other  remainders  as  before  directed  to  b^ 
limited ;  and  the  testator  gave  and  bequeathed  all  the  fixtures,  ftir- 
niture,  &c«  of  his  boose  at  Eggesford,  and  bis  bouse  in  JiUl 

£98  ]  Street,  with  its  furniture,  &c.  to  the  same  trustees,,  in  trust,  that 
in  case  the  said  Robert  Henry^  or  such  other  person  as  should  be 
first  entitled  to  the  freehold  and  inheritance  of  the  devised  premiaest 
imder  the  limitations  of  the  will  or  of  the  said  settlement,  should 

have 
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ImTe  attained  the  age  of  twenty-one,  and  be  living  at  tlie  end  of  1792. 

twelve  calendar  months  after  the  testator's  decease,  then  to  assign  ^-^vw 

the  bequeathed  premises  to  the  said  Ao&er^  Henry  or  such  other        wl^S? 

perK>n,  to  and  for  his  own  use  and  benefit,  and  in  case  such  person 

ibould  not  then  have  attained  the  age  of  twenty-one  years,  then  to 

•ell  the  leasehold  messuage  and  the  furniture,  and  last-mentioned 

premises,  as  well  in  HUl  Street  as  at  Egge^ord,  and  apply  and 

dispose  of  the  money  to  arise  from  the  sale  as  part  of  the  testator's 

personal  estate;  and  to  stand  and  be  possessed  of  such  parts  as 

ibould  not  be  sold,  or  the  whole  thereof  in  case  no  sale  should  be 

made,  in  trust  for  such  person  as,  under  the  limitations  of  the  said 

will  or  settlement,  should  first  become  entitled  to  the  freehold  and 

iaberitance  of  the  devbed  premises,  and  should  attain  the  ase  of 

twenty-one  years,  and  that  the  same,  in  the  mean  time,  should  be 

held  and  enjoyed  as  heir-looms  to  the  said  devised  premises;  and 

the  testator  bequeathed  the  rest  and  residue  of  his  personal  estate 

to  the  trustees,  in  trust,  upon  the  same  contingency,  to  pay  to 

toch  child  or  children  attaining  such  age  the  suni  of  <£  10,000  each, 

as  a  portion,  upon  their  respectively  attaining  such  age,  and  in  the 

mean  time,  to  pay  the  interest  for  the  mauitenance  of  such  child  or 

children,  with  provisions  in  case  of  the  death  of  such  child  or 

children ;  and  in  case  there  should  be  no  such  child^  then  in  trust, 

to  lay  out  the  produce  of  such  personal  estate  in  the  purchase  of 

frsehold  estates,  &c.  to  be  settled  and  conveyed  to  the  same  uses, 

er  u  near  thereto  as  the  nature  of  the  estates  would  admit,  and 

made  the  trustees  executors  of  his  said  will. 

llie  petition  further  stated,  that  the  testator  made  a  codicil  to 
hbmll,  dated  5th  of  Jaiii/ar^,  1791>  wherein  having  recited  the 
provision  he  had  made  of  £10,000  for  the  child  or  children  which 
might  be  bom  of  the  body  of  Martha  Brawn  as  aforesaid  ;  he 
stated,  that  since  the  making  of  the  said  will  there  had  been  two 
daughters  bom  of  the  body  of  the  said  Martha  Brown,  one  of  the 
name  of  Penelope,  the  other  of  Georgina  Maria,  who  had  been 
taptiied  as  the  daughters  of  John  and  Mary  Love,  the  testator  [  03  ] 
declared  by  the  said  codicil,  that  there  were  two  daughters  bom 
o^tbe  body  of  Martha  Brown,  and  for  whom  he  had  directed  a 
Iportioii  af£  1 0,000  to  be  raised  (a). 

'"Tbiat  the  said  Martha  Brown  ^bs  the  daughter  of  one  Major 
Aker,  late  of  the  city  of  Covenfty,  fishmonger,  deceased,  and 
war  bom  at  Caotntry,  in  the  year  174S  ;  that  she  about  the  19th 
at  May,  1779,  intermarried  with  Ulysses  Brown ^  who  was  then 
in'oflforer  in  the  Hbrse  Guards,  and  cohabited  with -him  till  he 
went  to  the  East  Tndies  about  ten  years  ago,  and  where  he  has 
eoDtinaed  ever  since ;  and  it  appears  by  the  last  accounts  at  the 
XadEa  Abuse  that  hfc  was  ut  Calcutta,  on  or  about  the   12th  of 

I 

(«)  It  appears  from  Lord  Aloanle/t  lefacies  .was  afterwards  contested,  and 
•lisffations  in  jktuneU  y.  Abbcii^  that  it  was  held  that  they  were  not 
♦▼ie».t09,  that  tiM  Wqaett  of  tbeae     entitled  to  tbem. 

March, 


Casks  Aroubd'  aud  Ditiricixed 

179s.        Marchf  MQlf  and  aa  officer  in  the  |»iUtai7  serace  of  Uie  JIRti^ 
^,^,^^'        India  Comp^nv. 

K«  pcf^«  TbiU  the  ma  Matihi^  Brmn  is  1^  penon  of  ill  fame,  upd  |ii||i 

WAift^p.  for  theie  last  eight  years  resided  io  different  hoi^es  19  CffrfVf- 
sfr^e^,  Clarg^i-^rifA.  and  BouUofMtrtd:^  and  kept  several  hoiip«i 
at  a  time,  which  ^he  let  out  id  Jodgioga  to  per/sons  of  ill  femej  and 
particularly  in  the  year  179  li  *nd  for  iiom^tifn^  prior  tp  ^1 
period,  she  kepi,  at  oon  and  the  same  tig)e,  several  hous^;  tpjs. 
one  in  Clarge^sireei,  one  in  Cwrton^r^,  another  ii)  Ekni/i^ 
slres^,  another  in  BtUantm  Mav,  Camd^i  IWn,  and  woibar  fM 
£it^A/j6rir2e^;  that  she  kept  the  tw9  fonder  till  about  CJirtafaMi 
last|  whe^  she  was  tun»ed  o^jt  l>y  the  Ifodlord,  ai^d  resided  f^f^ 
9,1  one  and  partly  n%  anotb^^  Init  prifM^ipaUy  at  l^e  h9us#  9f  Mi 
aipotfaecary  and  man>4iudwife  io  jGreai  Portlfrnd-^reet. 

That  said  Uemry  4rtkMr  F^kn^  was  m^^  ppquain^d  w\^  tlv 
said  Martha  Brotm^  aud.  visited  bier  fr^^eutly  at  her  djtfriilit 
Jx>uses,  where  abe  repreiented  herself  to  h^n  as  being  only  Srlpd- 
jger:  aisd  that  sb^  by  xaijoua  nr^tices  o)i4ain^  a  gf^«t  as(c«Millimf 
over  bim,  and  jv^tended  and  caii9^d  him  tp  k^lm^  that  sb^  M 
4chUdren  by  bim;  and  tia  str/^pglben  n}uAi  ^U^  .4?  pr^PMl  i§ 
hm  tbe  cbiUraa  9^  oUber  personify  which  jih^  pr^w^  >9m^  bff 
[  94  ]  cbildnen4>y  him ;  amil  by  su/Qb  pnet^ces  ohtaiaed  4mp  Im  VWRr 
sideraUe  sums  of  money  fpr  defining  the  i^zpenoes  of  bf  r  mipf§mi 
lytMs-ifi,  .tajd  tbe  maintepanceof  aufii  supppsad ich^drep,  ,.,t. 
Tliat  die  said  Hoftka,  B^pof^jp  pever  bad  iuiy  stMi  cb4diW#P 
she  pretended,  and  partipilarly  tbait  she  bad  po  suiqb  fcb^kl  n  M^ 
furt  Henry  Brwmt  oUier^i^  hove,  and  tbst  sp^b  (child  jK^af ;  the 
cbild  of  another  pei;sp^  apd  iiot  lof  Martin  Browne  and  >fcMk  shf 
nev^  liad  suob  children  as  P(B»$lope  and  G.eorgina  ffaria ;  and  M 
such  i^bildren  M^ere  produqed  to  the  testatqr  as  th|Q  cUldren  of  sM 
Martha  firamu^  such  children  or  obild  w^r/e  or  was  tbecbild^;^ 
child  of  some  other  persan,  and  not  of  i^^iri^i  iBr^ti ;  mi^  !Al9 
said  JICaWAa  bath  sinoatb^deq^asf  of  the  U^fllf 

MTties'  solicitor  a  cbild  ^iioin  she  pretended  ^  l^e  IJbe  4Aid  jPlttf^ 
Aipe;  and  wlb^  child  is  call^  ^una  P^x^op^  W^lih  W  ^Hi  Mk 
cbild  ,Qf  one  Bebe^m  W^Uh  j()tbfrwise  J^oo^,  wiib  ;Wb/9n»  jdhi 
said  Martha  Brown  is  in  great  tpt^nsfcy ;  aixi  v«^ch  said,JR^!)(Am 
^Wii  otherwise  faaketf  ris  ncvw  witb  cMMt  ^  s^ppos^d  to.^vs 
been  pregnant  sexen  months ;  Abat  tb^  fAild  .so  produced  w^^^P^ 
(ore  91  nw^  9X  Mavering  Bifipn  vsk,  :s:^  wi^lQsj^wp  ptb^  ^ifh 
dneo  of  .the  said  fiebecca  Welfa^  ciiherwise  JPo^A^^  were  alw  III 
nurse;  and  that  Martka  Bromf  ^mther-w|th  wd  M^^^9t^ 
fV^l$,  and  othfBCSy  went,tOyE/<iv«ri«^  Bou>er  tp  fipfch  s|i(^  ^jbRd 
foa  the  purpose  of  producing  the  awe  to  the  pai^ties*  soliciitpfi  §§ 
the  .child  of  the  said  Martha  firomif  aldiOMgbfb^y  :l^v  ttipit.m^ 
child  was  not  the  child  of  Martha  Brown,  but  of  Mebecca  Welu, 
That  Martha  Brown  has  frequently^  since  die  deadi  of  the  Ifss^ 
tator,  informed  the  said  John  i^hurmH,  gn^  pf  the  jtaststpr^a^ 

ecutors^ 
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Iciton^  mad  other  pertoni ,  that  the  said  Robert  Henry  Broan^         179& 

odierwue  Lofoe,  was  dead,  and  that  he  died  in  the  life*tioie  of  the 

mnI  tealatori  bnt  refiiaed  to  inform  him  where  the  md  Robert 

Henry  was  buried,  although  she  promised  to  procure  Idm  a  copy 

et  the  rmster  of  his  burial,  bat  which  she  has  not  done,  although 

lepeatedfy  apptied  to  for  that  purpose;  but  that  the  eiecntors,  vBk 

cnuBHiing  the  testatot^s  papers,  found  a  memorandum  in  hb  hand- 

writii^,  stating,  that  the  said  Robert  Henry  died  the  latter  end  of 

Saj^mberp  or  bmnning  of  October,  1791- 

That  MiorAa  hromn  pretended  to  the  testator,  shortly  before  [  95  ] 
hb  death,  that  she  had  bom  of  her  body  a  chSd,  who  she  p^ 
tairitd  had  been  diristened  by  the  name  of  Bemdieius  jirikur,  or 
Jlwdiur  OfAjf  and  which  die  pretended  was  bora  in  the  montb  of 
Auguet  last ;  and  said  Martha  Brown  afterwards  dcdared  that  die 
wni  BenediatUM  Jrtkur  was  dead,  and  so  deckitd  since  the  death 
of  dm  testator,  and  promised,  to  get  a  certifioate  of  his  burial^ 
wUeh  she  has  not  done,  though  fireqaendy  applied  to  for  the  pott 
poae;  that  «aid  Martha  Brown  ne?fr  produced  any  such  child» 
aad  sever  in  fiK:thad  any  such  child,  and  her  asseHoofi  lo  the  Var 
later  that  she  bad  had  such  chid,  was  utterly  Cube,  and  for  the 
afobteiniag  money  from  the  testator.  ''.»•• 

the  ^titioner  is  advised,  that  he  is  become  eatitkd  ta  'the 
cstatea'damed  by  the  testator,  as  tenant  for  life  under  the  limitar 
tiooa  m  the  said  will,  with  the  lemainders  dierein  seteraUy  limitcML 
That  she  aaid  Martha  Brown  has  given  out  and  pretended  to  diven 
perseiM  that  abe  is  now  Mrith  child,  and  eereral  mondis  gaae  wiffL 
rhJM,  although  die  did  in  February  last  dechare  that  she  was  than 
«ot  laithohild,  and  although  she  had  declared  that  she  had  not  seen 
Ifae  testator  since  the  month  of  Jt//j^  179^  and  although  her  haa- 
haad,  Ufyssei  Brown,  hath,  beea  lesideat  in  the  JSast  Indies  sinee 
the  year  1781,  and  is  still  resident  there;  and  the  said  Martha 
Bmmm  is  of  Aemgt  of  forty-«ine  yoan^  having  been  bapteed  Ibe 
moend^j  ot  Febmary,  4745,  oUstik.  ';     ^ 

And  although  the  said  Martha  Brawn  now  .pretends  she  is  with 
ddd,  the  petitioaer  hath  good  reason  to  believe,  :aud  doubts  net 
'k  win  be.made  to  appeai ,  that  the  mid  Martha  Brown  ia  aot  with 
*ehiU,  hot  ia«ow  attempting,  m  coi^unction  with  Other  pemons, 
Hefteeoei  tVnih,  v9io  is  now  pregnant,  to  pnocare  a  child, 
ahewiH  prettuidtabe  bar  child,  andantided  lolhe  sttd.tas- 
S'Osaaa,  tunder  tbesaid  clause  in  his  wiU,  and  thereby  attempt 
to  daptiva  tha-petitiowirof  the  estates  to  whkdi  be  is  eiitilled  as 
afcpasaid ;  and  the  jpedtieaerapprdiends  it  is  die  intentioB  of  the 
^pasties  to  pradoca  the  child  of  which  the  said  Bebecea  WelbiB 
ffMumt,  if  stttth  child  ^should  he  bom  dive,  as  the  child  of  the 
eaai  Muuffna  xiroaai* 

The  petitioner  therefore  prayed,  for  Us  security,  aad  that  of  die         [  96  ] 
aavaral  persona  eatitled  ^mder  the  limitatiens  of  the  testator's  wiU, 

that 
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1792.         tbftt  the  writ  dt  tentre  inspiciendo  of  Ihe  said  Martha  Brown  mi^ 
^*v^  inue  as  aforesaid. 

^gy  The  (acts  stuted  in  tfie  petition  were  very  fiilly  supported  by  af& 

^'^^  davits,  as  fiuras  they,  could  be  sworn  to  in  that  manner. 

Marihn  Brown^  in  answer  to  this  application,  produced  an  af* 
fidavity  in  which,  she  swore  that  she  was  not  with  child. 
■  The  petition  came  cm,  by  special  order,  before  Lord  I%urlom 
on  the  7th  of  May. 

Mr.  SoUdtor-General,  Mr.  Mitford,  Mr.  RichardSf  and  Mr. 
Jlf^ifltn,  in  support  of  the  petition,  stated  the  petition  and  the  affi«^ 
davits  upon  which  it  was'  founded,  and  that  Mrs.  Bnmm  upon 
being  served  with  it  had  made  affidavit  that  she  was  not  with  duldy 
and  contended  that, 

i  Notwithstanding  such  affidavit,  the  writ  ought  to  issue;  fori 
supposing  a  child  to  be  produced  within  the  time,  that  child  n]|hl 
bmafter  set  up  claims,  aiid  would  not  be  barred  by  this  affidavit : 
and  if  Mrs.  Brcmiii  should  then  swear  the  child  produced  to  be  ber 
child,  this  affidavit  would  only  go  to  her  discredit;  and  if  there  was 
other  proof  of  her  delivery,  diis  affidavit  would  avail  but  littk  hi 
contradiction  of  such  evidence.  .Then  the  only  objections  to  die 
issuing  the  writ  are,  as  to  the  person  applying,  and  that  the  upoman 
against  whom  the  application  k  made  b  a  married  woman.  As 
to  the  first  of  these  objections,  it  is  certain  that  the  writ  at  first 
only  issued  Hi/  querdam  vert  htemdis;  the  history  of  the  writ  is 
given  by  Lord  Cokey  1  Inst.  8  b.  But  it  has  been  held  to  lie  in 
other  cases,  as  for  the  lusreafacttu^  where  there  is  the  same  asia- 
chief;  and,  if  so,  itoi^ht  to  lie  for  a  devisee,  .'who.  is  considered 
by  the  statute  as  a  hares  f  actus.  In  AiscougKh  case,  fii  P.  W.  5^]^ 
it  was  considered  as  a  writ  of  right,  and  that  it  lay  for  temnit 
in  tail.  The  casea  there  cited  are  Cro.  Eliz.  566.  Mo.  523.  and 
Cro.  Ja<^.  685,  in  which  last  case  tfie  woman  was  manried  to  a  se- 
r  07  ]  ^onA  husband.  There  was  also  a  case  cited  of  The  Attqrriey-G^ 
meml  v«  Z^  Roche,  *where  there  was  an  examination  by  midwives. 
^In  jtiseough^a  case  the  writ  did  not  issue,  but  the  purposes  of  it 
were  answered^  as  a|^)ear4  by  the  note  in  P.W.  in  the  case 
.of  Grace  Baron,  B.  widow,  there  was  an  application  to,  Laid 
Kenyan,  then  Master  of  the  Rolls,  for  the  ^it  de  venire  tfiig»* 
ciendoy  die'  vras  the  heir  at  law,  but  applied  in  the .  character  of 
-devisee,  he' rec6mmended  it  to  the  parties  to  consent  totenns 
which  ihould  produce  the  effects  of  the  writ,  .but  the!  writ  issued, 
and  there  was  an  application  to  the  Court  of  Coounon .  Pleas  for 
'the  second  writ,,  they  isoued  thevmt  for  custody,  but  it  tumed 
out  the  widow  was  not  with  child.  In  Ex  parte  Bateman,  at  die 
Rolls,  SOih  of  November,  1784,  John  Bateman  (the  petitioner's 
talher)  being  tenant  for  life,,  with  remainder  to  the  heirs  nuile  of  his 
,  body,  remainder  to  his  wife  (petitioner's  mother)  for  life,  with 
remainder  to  the  heus  male  of  her  body,  remainder  to  himself  in 

foe. 


In  Trtk  High  Covrt  of  Chancery.  97 

^,made  his  will,  dated  26th  of  September,  1782,  and  thereby  1792. 

Revised  the  premi!»es  to  his  wife  for  life,  and  after  her  decease  to  ^^^^^ 

trustees,  to  pay  the  rents  and  profits  to  the  separate  use  of  ilie  pe-        ^  P^H* 

titionerfor  life,  and  after  her  decease,  upon  trust,  until  the  eldest  ^^^^^* 

or  only  son  for  the  time  being  of  the  petitioner,  or,  for  want  of  a 

son,  her  eldest  daughter,  should  attain  twenty-one  years,  to  receive 

and  Uike  the  rents  and  profits,  and  apply  the  same  as  by  the  will 

Has  directed,  so  that  the  petitioner  was  a  mere  devisee  for  life :  it 

was  objected  that  the  petitioner  must  bring  herself  within  the  case 

of  a  verus  hareSy  either  in  fee  or  in  tail.     It  was  answered  that  it 

kd  been  extended,  upon  the  equity  of  the  case  to  other  cases^ 

where  there  was  the  same  mischief  as  had  been  done  with  respect 

to  the  prerogative  writ  of  ne  exeat  regno.    The  Master  of  the  » 

RoUs  mentioned  a  case   in   the  Duricombc  family,  and  said  he 

found  no  case  in  which  it  had  been  refused.     Master  Holford  also 

applied  for,  and  had  the  writ  in  a  case  where  he  was  entitled  under 

will,  and  in  1790,  the  writ  was  issued,  by  the  present  Master  of 

the  Rollsj  against  Dorothy  Ford,  upon  the  application  of  John 

Blagdon,  devisee  for  life,  with  remainder  to  his  issue  in  tail,  and 

Kveral  persons,  being  devisees  over  of  the  premises  in  question. 

Then  the  only  other  objection  is,  that  Mrs.  Brown  is  the  wife 
of  another  man,  but  that  man  is  abroad,  and  therefore  is  not  in-  [  9^  ] 
jued,  as  he  cannot  have  the  comfort  of  her  company,  and  be- 
ttdes  the  child  cannot  possibly  be  his,  therefore  she  is  in  the  light 
of  a  single  woman;  and  iPshe  is  in  odier  respects  within  the  cases^ 
BO  objection  can  arise  from  her  situation  as  a  married  woman. 

The  petitioner  is  entitled  to  the  security  of  this  writ :  it  is  im- 
possible to  protect  him  by  any  other  means  from  the  danger  of  a 
xippoaitious  birth.  The  birth  of  the  child  must  rest  on  other  evi- 
dence. 

Lord  Chancellor.-^The  case  goes  beyond  the  former  ones,  as 
die  lands  in  question  never  were  in  the  possession  of  the  bus* 
band. 

The  general  effect  of  the  cases  is  this :  that  the  Court  has  con- 
sidered this  as  a  writ  for  the  furtheraiKe  of  justice,  and  that  it 
ought  to  issue  wherever  the  justice  of  the  case  requires  it.  Then, 
sopposing  the  writ  to  issue  on  the  exercise  of  a  soimd  discretiou, 
as  in  the  case  of  a  writ  of  ne  exeat  regno,  the  question  is,  whether^ 
on  the  chance  of  the  widow  imposing  a  child,  the  party  entitled 
can  come  to  have  her  confined.  It  rather  shocks  me  to  say,  that 
where  a  stranger  by  will  has  limited  an  estate  over,  that  this  shall 
raise  a  fight  in  the  donee  to  have  the  wife  (who  is  a  stranger  to 
the  donor)  inspected  under  this  writ.  In  the  Common  Pleas,  the 
writ,  if  issued,  might  be  set  aside,  quia  improvidi  emanavit.  Is 
it  proper  for  me  to  issue  a  writ  under  such  circumstances  ?  But 
it  most  extend  to  every  case.  Then  must  every  woman  who  mar- 
ries a  tenant  in  tail  reader  herself  liable  to  this  writ  ?    In  |he  pre- 

VoL«  IV.  O  sent 


ill  Cifst  Absuio  akb  Dbtmhimb^ 

170S>         ^"^  ^^^  there  is  strong  evidence  to  shew  that  this  woman  ht 

w>/w  practised  considerable  frauds  on  the  will  of  the  testator  by  pretend 

£jr  pni€        ing  to  be  with  child.     Her  pretending  to  be  with  child  is  a  reaboi 

WALMF.        |(,^^  gi^g  could  give  further  satisfaction  than  she  has  upon  the  sub 

ject ;  but,  if  it  is  a  tixed  rule  to  issue  the  writ^  the  Court  will  d< 

it  in  other  cases.     This  is  to  be  sure  a  very  strong  case.     I  bai 

rather  look  into  the  cases,  for  I  cannot  order  the  writ  to  issue  oi 

anjiess  ground  than  this:  that  the  Court  has  looked  upon  it  as  : 

writ  that  it  can  issue  for  the  ftirtherance  of  justice,  wherever  th 

obvious  demands  of  justice  require  it. 

C  99  ]  '^^^  petition  stood  over,  and  the  matter  never  was  mentione 

again  whilst  Lord  Thurlow  continued  Lord  Chancel/or ;  but  mfic 

the  Great  Seal  was  delivered  to  the  Lords  Commissioners,  th 

petitioner  presented  to  their  Lordships  a  fresh  petition,  prayii^ 

that  the  former  petition  might  be  set  down  to  be  heard  before  tbm 

Lordships,  and  that  a  writ  ae  ventre  inspiciendo  of  the  said  Martk 

Brown  might  issue,  4r^. 

This  application  was  supported  by  additional  affidavits,  to  sbei 
the  probability  that  Martha  Brown  would  endeavour  to  impoi 
a  suppositious  child  as  her  own,  and  to  her  declarations,  since  sb 
made  the  affidavit  upon  the  former  application,  that  she  was  wit 
child. 

It  came  on  upon  the  26th  of  Julyt  before  Lords  Commissiooai 
Byre  and  Ashhurst. 

Mr.  Solicitor^General  and  Mr.  Mifford  argued  much  to  tli( 
same  purpose  as  before,  on  the  ur^enc^  of  this  case,  for  the  issu 
ing  of  the  writ,  and  compared  this  writ  with  the  writ  of  ne  exfia 
regno,  which,  though  originally  a  prerogative  writ,  now  issued  fo 
the  subject,  wherever  there  was  an  equitable  demand,  in  order«  t< 
enforce  giving  security. 

Lord  Commissioner  Eyre  at  the  close  of  the  argument  (wjtl 
the  concurrence  of  Lord  Commissioner  Ashhunt)  ordered  th 
writ  to  issue,  but  to  lie  in  the  office  for  fourteen  days ;  and  if 
within  that  time,  Mrs.  Brown  chose  to  submit  to  an  examinafioi 
by  two  midwives,  to  be  appointed  by  the  petitioner  to  inspec 
and  examine  her,  by  such  au  examination  as  they  shall  think  necta 
aary,  whether  she  is  pregnant,  then  the  writ  not  to  go  tillfurlbei 
orders ;  otherwise  the  writ  to  issue  (a). 

(a)  For  Die  fceneral  doctrine  npoo  Co.  lit.  a  b.  Ai$e<mglC%  case,  S  P^H 
Hub  writ,  vide  Mr»  Horgrovt^t  notes  to     591 ;  also  6  Ves.  260. 


WlLMHI 
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Wilding  r.  Wildin«.  Lincoinvinn 

Han,  3t»t  Oct. 
]lf"R.  STRATFORD    having  made  a  motion  at  the  Seal  yes-  Lords CommU- 
^  terday,  the  effect  of  which  was  allowed,  but,  on  a  deficiency  J^°"®"' ?^iJ'.^* 
of  notice,  his  client  was  ordered   to  pay  the  costs   of  the  applica-    •"'*>*'* 
(ion,  now  moved  that  a  sum  certain  should  be  ordered  for  costs,  given  for  ^ottt, 
to  avoid  the  ezpence  of  taxing  costs  upon  a  sum  that  must  be  trif*  v^hert  uiudl. 

%. 
The  Court  ordered  twenty  shillings  to  be  paid  as  the  costs. 


Bird  v.  LefBYRB.  LincolnliVliiii 

Hall,  3d  No9. 

THIS  was  a  petition,  that  a  fund   in  Court  belonging  to  the  V^*  Commta- 

plaintiff,  or  the  interest  of  it,  might  be  paid  to  the  plaintiff's  J2SS«,'Md^5^ 

wife,  for  the  maintenance  of  himself  and  his  family,  he  being  in  a  interest  ordered 

Mate  of  mind,  which,  though  not  amounting  to  lunacy,  was  of  too  to  be  paid  to  the 

great  imbecility,  in  consequence  of  a  paralytic  stroke,  to  do  legal  ?^f®'  ^""^^^Slt  of 

acts.  ImbeciUty  of 

And  it  appearing  to  be  for  the  benefit  of  the  family  that  the  in*  mind, 
terest  should  be  so  paid,  it  was  ordered  to  be  paid  to  her  frond 
tiQie  to  time. 


A 


BOURDILLON   V,  AlLBYMB.  lincolD't-Iim 

Hall,  Sd  Sow. 

COMMISSION  had  been  executed  abroad.  f,^^^^\ 

Comnilssicm 


Lord  Commissioner  Eyre  said,  that  in  the  Exchequer^  when  m 
commission  was  executed  abroad,  the  person  who  takes  it  out  and 
fctamt  it,  must  make  affidavit  that  be  received  it  from  the  Com* 
ttttsioners. 

He  ordered  in  this  case,  that  the  Solicitor  should  make  an  affi« 
davit  fts  to  the  sending  it  out  and  receiving  it  back  (a). 

(c)  Tide  1  Tamers  Chancery,  f  10,  til,  and  tbe  oasti  cited  in  tbt  nott  tt 
OUkam  V.  OwUt9»,  ante,  88. 


cat^d  abroad. 


#«  MICHAELMAS 
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MICHAELMAS  TERM. 

SS  GEO.  III.  ir9f . 


lOth  Novemher, 
kurtt,  and  fViUon, 


Father'restrained  A  PETITION  by  four  infant  children  of  John  Pilgrim  War* 
from  exercbing  Xm.  ^^^^  ^^^^  Maria  his  wife,  praying  that  it  might  be  referred  to 
rity  over  children  ^"®  ^^  ^^®  Masters  to  approve  of  a  proper  person  to  have  the  care 
by  order  of  the  of  their  persons,  and  superiiitendance  of  their  education  during 
^'"^^*  their  minorities,  and  that  their  father   might  be   restrained  from 

removing  them  from  the  several  schools  and  situations  where  they 
are  now  placed,  and  from  using  any  means  for  that  purpose. 

The  petition  stated  the  marriage  settlement  previous  to  the  mar- 
riage of  the  father  and  mother,  whereby  money  in  the  funds  was 
conveyed  to  trustees  to  the  uses  mentioned,  in  which  the  petiti- 
"  oners  bad  certain  interests ;  that  the  husband  had  afterwards  become 
a  bankrupt ;  that  a  legacy  of  ,£2,000  having  been  left  to  the  wife^ 
a  suit  had  been  exhibited  by  his  assignees  for  the  legacy,  and  an 
order  was  made,  by  which  it  was  referred  to  the  Master  to  enquire 
whether  there  was  any  settlement  on  the  marriage,  and  that  the 
assignees  should  be  at  liberty  to  make  proposals  for  a  settlement; 
that  the  Master  reported  no  settlement  bad  been  made  as  to  the 
j£2,000  legacy,  and  that  the  assignees  had  proposed  that  the  ^1,000 
should  be  paid  to  them,  and  the  residue  settled  to  the  separate  ||^ 
of  Maria  the  wife,  •  for  life,  and  after  her  decea3e,  in  trust,  for  the 
children  of  the  marriage  who  should  be  then  living,  in  equal  shares, 
and  that  he  had  approved  the  proposals  ;  which  had  been  ordered: 
[  102  ]  that  Maria  had  children,  the  petitioners,  by  her  busband,  and  thai 
three  of  them  had  been  placed  by  their  mother  and  others,  her  ret 
lations,  in  different  schools,  and  the  youngest  was  maintained' by 
the  mother,  and  that  the  father,  who  claimed  to  be  their  guardiaoj 
by  his  cruel  behaviour  to  the  mother,  had  compelled  her  to  exhibit 
articles  of  the  peace  against  him,  upon  which  he  had  been  arrealoci 
and  confined  in  Newgate  for  want  of  bail,  which  he  had  at  lengtb 
procured ;  and  that  he  had  not  before  he  was  arrested  any  settM 
place  of  abode,  arid  was  wholly  unable  to  provide  for  the  petitionen, 
and  had  lately  endeavoured  to  remove  one  of  the  petitioners  by 
force,  and  still  threatened  to  remove  him  and  the  btherpetitionen 
from  the  schools  in  which  they  had  been  placed,  arid  to  take  them 
into  his  own  custody;  and  that  they  are  advised  that  their  present 
and  future  welfare  will  be  materially  injured  in  case  their  fathei 
should  be  permitted  to  use  his  paternal  authority  over  them. 

TIm 


IN  TBS  High  Court  of  CnANCERr. 

TTic  petition  was  supported  by  the  aflSdavit  of  the  mother  to  the 
lameefFect,  and  of  other  deponents,  her  rehuions,  who  were  at  the 
«xpence  of  maintaining  the  pttitioners,  that  they  were  of  opinioa 
the  father  was  a  very  unfit  and  improper  person  lo  have  the  care 
lod  management  of  his  children. 

Mr.  Solicitor-General  and  Mr.  Abbots  in  support  of  the  peti- 
tion, stated  that  Lord  Thurlow  had  been  of  opinion  that  the  Court 
could  interpose  in  this  way  to  restrain  the  exercise  of  paternal  au- 
thority over  a  child  who  was  a  ward  of  this  Court.     That  iie  had 
been  of  this  opinion  in  the  case  of  Mr.  Parcel,  of  the  Pai/  Office^ 
(Powel  V.  Cleaver,  ante,  vol.  ii.  p.  499.)  and  that  he  hatj  done  it 
in  a  subsequent  case  of  Mr.  OrOi/  Hunter,  who  was   restrained 
from  taking  his  son,  a  ward  of  this  Court,  out  of  the  care  of  liis 
mother,  who  had  been  at  the  expence  of  his  education,  the  father 
beii^  abroad;  and  in  embarrassed  circumstances. 

Lord  Commissioner  Ei/re  (the  other  Lords  Commissioners  ai- 
lentiiig)  directed  the  order  to  issue,  as  prayed  by  the  petition  (a). 

<«)  See,  iu  to  this,  Powel  v.  Cleaver,  ante,  vol.  ii.  499,  and  the  Editor's  note 
to  it 
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1792. 

Ex  part0 
WARMfia. 


The  Attorney   General   at  the  Relation  ofJpj  •  rff 
Richard  Whitwortii,  Esq.        -        -        -j 

Tfce  Master  and   Wardens    of   the   Company  of 
Haberdashers  of  the  City  of  London,  Governors  y 
of  the    Possessions  and  Revenues   of    the  FreeT  i-^  ^     , 
Gralnmar  Schdol  of  Neuport,  Com,  Salop,  of  the  i 
Foundatiou  of  William  Adams,  and  RandleX 

ToNNA,  .-----  -^ 

'T^HE  information  filed  in  Trinity  Term  1787,  stated  (among 
"■•  other  things)  an  indenture,  bearing  date  27th  of  November, 
)656,  made  between  William  Adams  of  the  first  part,  and  the 
Company  of  Haberdashers  of  the  other  part,  reciting  that  his  late 
Highness,  Oliver,  Lord  Protector  of  England,  &c.  by  letters 
patent,  dated  the  7th  of  the  said  November,  \6o6,  upon  ihe^peti- 
lion  of  said  IVilliam  Adams,  hnd  ordained,  that  for  ever  thereafter 
there  should  be  in  the  said  town  of  Newport  a  free  grammar  school 
for  education  and  instruction  of  children  and  youth,  which  should 
be  called  The  Free  Grammar  School  of  the  foundation  of  IVilliam 
Adams,  and  that  one  master  and  one  usher  should  be  there  for 
ever.'  And  for  the  better  effecting  the  pious  intention  of  him  the 
Mid  William  Adams,  and  that  such  lands^  tenements,  and  heredi- 

tamentt 
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s.  c. 

1  TV«.  jiin.  1. 

T/mcolnVInn 
Hall,  13th  Nov. 

Lords  Commis-" 
nioners,  Eifre.Ash' 
hurst,  and /ri/«on. 

Wlicre  an  estate 
is  given  to  a  cha- 
rity, and  the 
rents  are  after- 
wards increased, 
tlierc  is  no  resnlt« 
in^r  trnst  for  the 
heir  at  law,  bnt 
the  ch'-trity  shall 
have  the  advan- 
tage <if  the  sur- 
plus rents. 


lOS  Casis  AftousD  AND  Dbtbemimxd 

170^         taments  as  should  or  might  be  purchased,  granted,  or  tssigne 
^^%«^  so  good  a  work  might  be  better  governed,  as  well  for  the  a 

Attornsy-      nuance  and  maintenance  of  the  said  free  grammar  school,  as 
^'^fir^  performance  of  such  said  pious  and  charitable  uses  as  the 

TheHaber-       ^i7/iam  ^c/ams  should  direct  and  appoint,  his  Highness  did 

****''r'i5'®"P*"y  his  letters  patent,  will  and  grant  for  him,  and  foic  his  succes 

'      that  the  Master,  Sfc.  of  the  Company  of  Haberdashers,  and 

successors,  should  be  called  governors  of  the  possessions  and  i 

nues  of  the  said  school,  and  should  be  a  body  politic  and  corp< 

by  that  name ;  and  by  the  same  name  should  have  perpetual 

cession,  and  should  have  a  common  seal,  and  should  be  pei 

able  and  capable  in  law  to  purchase  and  possess  any  manors, 

C  104  ]        suages,  lands,  tenements,  hereditaments,  goods  and  chattels  % 

soever  of  any  person  or  persons  whatsoever,  to  them  and 

successors  hi  fee  and  perpetuity  or  otherwise  howsoever,  foi 

maintenance  of  the  free  grammar  school  aforesaid,  and  other 

ritable  uses,  not  exceeding  in  the  whole  £300  per  annum 

statute  for  not  putting  lands  in  mortmain,  or  any  statute  not 

standing,  and  that  they  and  their  successors  might  plead  or  be 

pleaded,  3rc.;  and  his  Highness  granted  unto  the  said  fVi 

Adams  full  power,  during  his  life,  to  order  and  govern  the 

free  school,  and  to  appoint  pious  and  discreet  persons  to  be  scl 

master  and  usher,  and  to  remove  them  at  his  pleasure,  and  as 

should  become  void  by  death  or  otherwise,  to  nominate  fit  pe 

to  the  said  places ;  and  also  reciting  that  the  said  William  At 

by  indenture  dated  the  26th  of  the  said  November^  1656,  bet 

the  said  William  Adams  of  the  one  part,  and  the  said  master 

of  the  other  part,  reciting  the  said  letters  patent,  did  grant, 

gain,  and  sell  unto  the  said  master,  i^c.  ail  that  capital  mess 

or  grange,  call  Knighton  Grange,  in  Com.  Salop,  with  the  aj 

tenances,  to  hold  to  the  said  master,  8ic,  for  ever ;  it  was  witn 

and  agreed   between  the  parties,  that  the  said  William  A 

should,  during  his  life,  receive  and  dispose  of  the  rents  and  p 

of  the  said  premises  to  the  payment  of  the  several  yearly 

therein  after  mentioned,  and  should  have  power  to  let  the  land 

to  make  leases  thereof  reserving  the  rent  of  £l75,  or  mor 

taxes  paid  ;  as  also  to  cut  down  and  carry  away  all  timber,  oi 

wood  or  underwood,  and  to  dispose  thereof  by  will  or  other 

and  ajler  his  decease,  that  tlie  said  master,  ^c.  and  their  succi 

should  yearly,  from  time  to  time,  for  ever,  out  of  the  rent 

profits  of  the  premises,  pay  the  several  yearly  sums  therein 

tioned  (that  is,  £20  a  year  to  a  preacher,  and  other  sums 

•chool master  and  usher,  and  for  four  exhibitions,  and  other  i 

lated  uses,  and  he  gave  several  directions  for  the  conduct  c 

said  charity,)  and  it  was  thereby  provided  and  declared,  ths 

said  governors,  or  their  successors,  should  not  be  charged  wit 

said  yearly  payments,  or  any  of  them,  unless  they  should  n 

jthe  rents  imA  ju-ofiu,  but  with  so  much  only  as  they  should  n 
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idd  Aat  they  might  deduct  all  such  charges  as  should  be  expended  1799* 

in  recovering  the  rents,  &c  ;  and  that  if  any  loss  should  happen^  v^/^ 

that  ihey  niip:l)t  abate  and  deduct  out  of  the  charity  funds.     The       Attorkrt* 

information  further  staled,  that  the  said  master,  i)C.  were  incorpt>-  p, 

rated,  and  the  settlements  of  the  said  William  yJdams  continued       The  Ha1>€r* 

by  an  act  of  parliament  of  \'i  Car.  2.;  and  that  the  said  Williain  ^"^'^xowma!"'^ 

Jdams  made  his  will,  dated  6th  of  Jultfy  lC60,  and  thereby  (after        r  ^qc  i 

dirers  bequests)  and  further  reciting,  that  lie  had  formerly  conveyed 

divers  lands  and  hereditaments  to  the  said  master,  6)C.  to  the  uses 

in  the  conveyances  mentioned,  hut  had  reserved  to  himself  poxcer 

(f  disposing  of  the  woods j  he  thereby  gave  the  said  woods  to  the 

taul  master,  ii;c.  and  their  successors,  for  ever,  upon  trust,  that  if 

at  any  time  after  three  years,  they  should  be  certified,  by  writing 

Dnder  the  hands  of  certain  persons,  that  a  very  good  price  would 

be  given  for  the  said  wood,  then  they,  the  said  master,  ^c.  should 

give  authority  to  the  said  persons  to  sell  so  much  of  the  said  wood 

as  should  raise,  besides  the  charges  of  cutting,  ^r.  the  sum  of  four 

or  five  hundred  pounds;  and  he  thereby  willed,  that  all  such  money 

as  should  be  so  raised  by  sale  of  the  said  woods,  should  be  by  the 

said  master,  &c.  laid  out  in  the  purchasing  and  settling  lands,  ^c. 

as  near  Knighton  as  conveniently  might  be,  upon  the  said  master, 

tfc,  in  fee,  and  that  the  same  hereditaments  so  purchased,  and  the 

rents  ihe^of,  were  intended  by  him  for  the  belter  security,  and  the 

more  sure  payment  of  the  several  sums  of  money,  payments,  and 

uses,  as  were  before  appointed  by  the  said  indenlures. 

The  information  further  stated,  that  IVilliam  Adams  died  soon 
aft^r  the  date  of  the  will,  without  revoking  or  altering  the  same  ; 
and  that  at  the  time  of  his  death  the  premises  mentioned  in  the 
indenture  of  the  27ih  of  November,  ]()56,  were  let  on  long  leases, 
at  the  yearly  rent  of  <£175,  which  is  the  exact  amount  of  the  seve- 
ral charitable  donations  mentioned  in  the  indenture :  that  tlve 
master,  Sfc.  as  governors,  entered  into  and  still  aie  in  possession  of 
the  premises,  and  in  receipt  of  the  rents;  that  some  lime  alter  the 
death  of  the  donor  they  cut  down  a  lariie  quantity  of  timber,  and 
sold  the  same  for  a  considerable  sum  of  money,  and  ap;>lied  part 
thereof  in  the  purchase  of  an  estate  at  Ifoodseves,  Com,  Salop,  and 
converted  the  remainder  to  their  own  use. 

Ilie  information  also  stated,  that  several  of  the  exhibitions  had 
become  vacant,  and  the  Company  had  applied  the  money  arising 
therefrom  to  their  own  use  : 

That  the  leases,  under  which  the  premises  were  let  at  «£  175  a  [  106  ] 
year,  expired  25th  of  March,  1784,  and  that  the  company  have 
granted  new  leases  at  the  advanced  rent  of  £400  a  year,  and  have 
ever  since  received  such  advanced  rent,  and  that  they  have  cut 
timber  and  sold  the  same,  but  have  not  laid  out  the  money  in  the 
purchase  of  lands,  as  directed  by  the  will,  but  that  the  same  re- 
mains in  their  hands ;  and  charging  that  the  Company  \^ere  not 
entitltd  to  take  the  increased  rents  to  their  own  use^  the  informa- 
tion 
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1792.  tion  prayed  that  the  charitable  intentions  of  the  said  William  Adamt 

wvw  might  be  carried  into  execution,  and  an  account  taken  of  the  money 

Attornbt*      now  in  the  defendant's  hands,  and  of  the  timber  cut  by  them,  and 

Gbmbral        of  the  money  ireceived  from  the  sale  thereof;  and  that  such  money 

The  Uaber*      ^  should  be  found  remaining  in  the  defendant's  hands  might  be 

dMiMr't Company  paid  by  them,  and  applied  in  such  manner  as  the  Court  «houId 

•ad  ToBVA*     direct,  in  augmentation  of  the  several  charities  mentioned  in  the 

indenture  of  the  27th  of  November,  1656,  or  otherwise  as  the 
Court  should  direct,  and  according  to  the  intentions  of  the  said 
William  jidams;  and  that  the  surplus  rents  hereafter  to  become 
due,  together  with  the  timber  and  other  trees  now  growing  thereon, 
might  be  declared  to  belong  to  the  charities,  and  to  be  applicable, 
in  the  first  place,  in  repairs  of  the  charity  estates,  and  for  such 
other  purposes  relating  th^eto  as  there  shall  be  occasion,  and  then 
in  augmentation  of  the  charities,  and  for  proper  directions. 

The  information  had  been  at  first  filed  against  the  Company 
only,  as  governors;  but  at  the  hearing,  4th  of  February,  17899  it 
was  referred  to  the  Master  to  enquire  who  was  the  testator's  heir 
at  law;  and  on  the  24th  of  May,  179 1>  the  Master  made  his 
report  that,  from  the  various  affidavits  and  documents  laid  before 
him,  he  conceived  Randle  Tonna  to  be  the  heir  at  law  of  the  said 
William  Adams. 

Upon  this  a  supplemental  information,  making  the  defendant 
Tonna  a  party,  was  filed ;  to  which  the  defendant  Tonna  put  in  an 
answer,  by  which  he  claimed  to  be  entided,  as  heir  at  law,  to  the 
surplus  rents  of  Knighton  and  Woodseves,  beyond  the  yearly  sum 
of  i£l7o,  given  to  the  charitable  purposes  before-mentioned,  and 
tp  the  money  received  by  the  sale  of  timber  cut  down,  and  to  the 
other  profits  which  might  have  been  made,  and  to  the  timber, 
r  iQj  1  trees,  quarries,  mines,  and  minerals,  now  growing  and  being  on  the 
premises,  and  to  all  estates  since  purchased,  and  the  rents  thereof, 
as  not  having  been  disposed  of  by  the  indenture  of  the  27th  of 
November,  1656,  or  by  tlie  will  of  William  Adams,  or  by  him 
during  his  life-time. 

The  cause  came  on  now  to  be  heard  before  the  Lords  Commis^ 
sionerg. 

Mr.  Allorney-General  for  the  plaintiff. — ^The  scope  of  the  bill 
Is  to  obtain  the  increase  of  the  fund  for  the  charities,  over  and 
above  the  rent  of  the  land  mentioned  in  the  bilL  It  arises  upon 
the  deed  and  will  of  William  Adams :  and  the  prayer  of  the  infor* 
station  is,  that  the  charitable  intentions  of  the  testator  may  be 
carried  into  execution,  and  an  account  taken  of  the  money  in  the 
defendant's  hands,  particjuilarly  in  respect  of  the  vacancies  of  the 
exhibitions,  or  the  office  of  usher,  and  of  the  increased  rents  and 
timber  cut  down,  and  of  the  money  arising  from  the  sale  of  the 
timber  cut  down ;  and  that  the  money  found  in  the  defendant's 
liands  ma^  be  paid  and  applied  in  such  manner  as  the  Court  shall 

direct. 


iM  THB  High  Court  op  Chanc£AY.  107 

£recty  in  the  augmentation  of  the  charities  mentioned  in  the  inden-         17Q2, 
ture  of  1656,  or  otherwise,  as  the  Court  shall  think  proper,  ac-  >^v^ 

cording  to  the  intentions  of  IViUiam  Adams;  and  that  the  surplus      Attornbt- 
lenls  hereafter  to  become  due,  togetiier  with  the  timber  and  other       Obnbral 
trees  growing  thereon,  may  be  declared  to  belong  to  the  charities^      wj^^  Habctw 
and  to  be  applicable  thereto.  dasber't  Company 

There  are  two  claimants  against  the  charities :  the  Haberdasher*8  ■'•d  Tomma. 
Company  (but  this  claim  was  immediately  abandoned)  and  the  heir 
at  law,  who  claims  the  surplus  rents  as  n  resulting  trust  for  him. 
The  question  is,  whether  the  testator's  intention  was,  that  the 
irhole  rents  should  go  to  the  charities  f  All  cases  of  this  kind  re- 
solve themselves  into  the  intention  of  the  donor. 

In  this  case  the  whole  rents  and  proiits  were,  in  the  first  place, 
reserved  to  himself,  and  then  were  to  be  distributed  to  the  chari- 
ties ;  whatever  he  was  to  dispose  of  in  his  life-time  was,  after  his 
decease,  to  go  to  the  charities.    The  Company  were  nominated 
governors  of  the  possessions  and  revenues  of  the  free  grammar        f  108  1 
school,  which  cannot  agree  with  the  intent  that  it  should  be  a  gift 
to  the  Company,  charged  with  a  rent-charge,  with  a  resulting  trust 
for  heirs  at  law,  whom  he  does  not  mention.     He  reserves  to  him- 
self the  administration  of  the  whole,  during  his  life,  and  clearly 
means  the  whole  afterwards  to  go  to  the  charity  ;  that  is,  that  the 
same  property,  over  which  he  had  dominion  during  his  life,  should 
jp>  to  the  charities.     He  was  to  have  power  to  receive  and  dispose 
of  the  rents  whilst  living,  and  to  make  leases,  reserving  the  rent  of 
£\70f  or  morCf  which  shewed  that  the  rents  could  not  be  correcdy 
ascertained ;  and  the  indetiiiite  expression,  or  more,  shewed  that  he 
thought  the  rents  might  amount  to  more  than  the  £175  a  year. 
He  speaks  throughout  of  the  estate,  as  a  tchole  thing,  producing 
rents  and  profits,  and  reserves  to  himself  a   power   of   cutting 
timber.     In  the  conclusion,  he  provides  that  the  company  shall  not 
be  chargeable  with  the  rents,  unless  they  shduld  receive  them,  and 
that  if  there  should  be  a  loss  the  charity  should  sufifer  it.     He 
thought  there  might  be  a  defalcation  of  the  rents,  and  provides  for 
the  abatement.    This  shews  he  had  in  contemplation  an  entire 
thing,  which  might  produce  more  or  less  than  .£l7o  a  year.     He 
then  provides  by  the  will,  that  if  at  any  time  after  three  years  a 
good  price  could  be  got  for  the  wOod,  the  master  and  wardens,  for 
the  time  being,  might  authorize  persons  to  cut  timber,  to  raise  four 
or  iive  hundred  pounds  to  be  laid  out  in  the  purchase  of  lands,  to 
be  settled  in  fee,  for  the  better  security  of  the  payment  of  the  sums 
of  money  before  appointed.     Here  it  is  manifest,  that  thinking  the 
rents  might  not  be  suthcient,  he  directs  £500  worth  of  land  to  be 
purchased  to  secure  them.     In  all  the  cases  where  the  expressions 
have  come  up  to  those  in  the  present  case,  the  words  rents  and 
profits  have  been  considered  as  shewing  that  the  whole  was  to  pass, 
a,nd  to  exclude  every  idea  of  a  surplus :  a  fortiori,  where  the  donor 
bimself  has  an  idea  that  the  nvbole  may  not  be  sufficient  for  the 

purpose, 


I 
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179S.         purpose,  that  must  exclude  every  idea  of  surplus.     But  we  are  Mt 
v^p^^  driven  in  this  cqse  to  so  narrow  a  construction  ;  for,  even  in  cases 

Attorkbt*      whefe  the  donor  distributes  the  entire  sum  out  in  cliarilies,  it  has 
qsMBRAL        been  held  that  if  there  was  a  surpUis  it  pa^^sed  to  them.     In  the 

TlicHaber«       ^^^^  ^^  Tketford  School ,  8  Co.  130  b.  the  value  of  the  lands  at 
dMMr^sCompaqy  the  time  was  £35  a  year^  which  the  testator  made  a  special  dbtri* 

and  Tprka.  bution  of  to  charities,  amounting  to  the  sum  of  £35  a  year ;  after* 
L  1 W  J  wards  the  lands  became  of  the  value  of  «£  1 00  a  year,  it  was  resolved 
that  the  surplus  rents  should  be  applied  to  the  same  uses ;  for  it 
appears,  by  bis  distribution  of  the  profits,  that  he  intended  the 
whole  should  be  employed  in  works  of  piety  and  charity,  and 
nothing  should  be  converted  to  the  private  use  of  the  executors,  or 
their  heirs ;  and  this  resolution  is  grounded  on  evident  and  appa* 
rent  reason^  for  as,  '^  if  the  lands  had  decreased  in  value,  the 
preacher,  8fc,  should  lose ;  so  when  the  lands  encrease  in  value, 
pari  ratioNCf  they  shall  gain."  That  observation  applies  very 
strongly  to  this  case,  and  indeed  the  whole  case  is  very  similar  to 
the  present.  In  Arttold  v.  The  Attorney-General,  Show.  P.  C.  M» 
the  testator  devised  the  manor  of  Furihoe  to  trustees,  to  pay  parti- 
cular sums  to  charities  :  the  surplus  was  ordered  to  go  in  auc men- 
tation of  the  charities,  and  the  decree  was  affirmed :  and  that  case 
rests  it  upon  the  intent  of  the  donor.  i\nd  here  the  intent  ia 
equally  manifest,  from  the  provision,  that  the  rents  Mhich  should 
fail  should  fall  upon  the  charities.  In  The  Attorvey-Generul  v. 
Mayor,  8^c,  of  Coventry,  2  Vern.  397.  a  reversion  in  fee  of  lands 
let  on  leases,  on  which  £70  was  reserved,  \ias  granted  to  the  Cor- 
poration of  Coventry;  £400  of  the  purchase- money  was  paid  by 
the  corporation,  and  £1,000  by  Sir  Thomas  White;  but,  in  the 
grant,  the  corporation  were  said  to  be  the  purchasers ;  and  it  was 
by  the  deed  declared,  that  the  £70  a  year  should  be  applied  to 
several  charities :  afterwards  the  value  of  the  lands  was  greatly 
raised,  but  the  surplus  rents  had  been  always  received  by  the  cor* 
poration  :  certain  sums  only  having  been  given  to  the  charities  out 
of  the  lands,  and  not  the  lands  themselves,  the  corporation  was 
decreed  to  be  entitled  to  the  surplus  :  but  it  appears  that  that  decree 
was  reversed  by  the  tlouse  of  Lords,  2  Bro.  P.  C.  236. 

Here  the  heir  at  law  sets  up  that,  previous  to  the  indenture, 
Adams  had  purchased  estates  in  F/intshire,  in  the  names  of  trus- 
tees, and  had  appointed  them  to  the  charities;  but  that  finding 
the  profits  thereof  fall  short,  he  purchased  the  present  estates,  and 
filed  a  bill  in  Chancery  against  his  trustees,  to  have  this  estate  sub* 
atituted,  and  the  estate  in  Flintshire  discharged ;  and  obtained  a 
decree.  But  it  appears  by  that  suit  that  the  rent  of  the  Flintshire 
estate  was  to  have  been  applied  out  and  out,  therefore  the  substi- 
tuted estates  were  to  be  so  likewise ;  and  it  is  recited  by  the  testa- 
[  110  3  tor  in  his  bill,  that  the  substituted  lands  amounted  to  c£'200a  year, 
80  that  be  knew  there  was  a  surplus,  and  he  had  adverted  to  possi- 
ble deficiencies,  he  considered  it  subject  to  losses ;  because,  d- 

though 
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though  he  had  obtained  an  act  of  parliament  excepting  it  from  cer-  1792* 

tain  charges,  any  annual  bill  not  taking  notice  of  those  exceptions,  ^'^^^ 

Would  bind  it.     Had  he  intended  a  surplus  for  the  benefit  of  his  Attorhet- 

heir  at  law  he  would  have  given  it  to  him,  subject  to  a  charge  of  '^^^"^ 

£173  a  year.     Upon  the  whole,  the  form  in  which  it  is  done,  and  The  Haber- 

Ae  expressions  he  has  used,  and  his  anxiety  in  procuring  a  second  dashertComptof 

estate  that  should  be  sufficient,  shew  his  intentioa  to  pass  it  to  the  ^     oaiiA* 
charitable  use. 

Mr.  Graham  pnd  Mr.  Cor  for  the  heir  at  law, — Tt  is  not  neces- 
nry  to  rest  it  upon  any  intention  in  favour  of  the  heir  at  law ;  he 
claims  all  that  is  not  given  away.  Whether  he  was  or  was  not  in 
contemplation  he  claim»:  he  even  claims  against  the  intention  of 
the  testator,  and  this  is  the  case  as  well  of  equitable  as  of  legal 
estates. 

jidamSf  previous  to  the  conveyance,  was  seised  in  fee  of  the 
Knighion  estate.  By  the  indenture  of  the  26ih  of  November,  he 
dearly  conveys  the  legal  estate  to  the  company ;  and  by  the  inden- 
ture of  the  27th  he  declares  the  uses  of  it. 

The  question  is,  what  he  has  done  with  the  equitable  estate ; 
and  this,  if  the  u^^es  do  not  exhaust  the  estate,  would  result  to  the 
heir,  unless  it  is  clear  that,  wherever  a  legal  estate  is  given  to  trus- 
tees for  a  charity,  the  whole  is  disposed  of,  and  the  heir  barred  of 
his  equitable  claim. 

The  cases  only  afford  a  rule  of  construction ;  they  are  no  way 
material  but  as  they  shew  the  intent  of  the  testator.  In  those 
which  have  been  cited  the  value  of  the  estate  was  at  the  time  ex- 
actly what  was  given  to  the  charity.  In  the  present  case  the  donor 
knew  that  the  value  of  the  estate  was  more  than  he  intended  for 
the  charity.  IF  a  testator  means  to  make  fuither  provisioiis  for 
charitable  purposes  (which  perhaps  he  might  here)  but  does  not 
perform  that  intention,  the  heir  must  take  the  residue. 

lliere  most  certainly  are  cases  where,  if  the  testator  disposes  of  [  HI  J 
all  the  rents  of  an  estate,  it  is  the  same  as  if  he  gave  the  whole  of 
the  land ;  but  if  a  man  having  land  of  tlie  value  of  «£'40  a  year, 
gives  £40  a  year  out  of  it  to  a  charity,  and  the  land  is  unproved  to 
ilCX)  a  year,  the  charity  shall  only  have  £40,  2  Vern.400.  The 
letters  patent  are  in  this  case  not  very  mateiial,  as  tliey  were  prior 
to  the  -conveyance,  and  he  might  change  his  intention.  By  the 
deed  of  the  27th  of  November,  17 5(),  (il)e  legal  estate  being  then 
in  the  company)  the  purposes  are  very  clearly  pointed  out ;  more 
ihan  £\li>  a  year  was  not  to  be  expended  ;  for  this  purpose  when 
the  company  visited  there  was  to  be  no  election;  if  the  surplus 
was  to  be  for  the  charity  tlie  expence  might  have  been  thrown 
upon  the  surplus;  all  he  was  doing  by  the  deed  of  the  27th  of 
rlwember,  was  declaring  uses  to  il>e  amount  of  <£  1 73  a  year.  It 
rested  with  him  whether  he  would  let  the  estate  at  £n5  a  year  or 
nofe ;  at  that  time  he  had  not  made  up  his  miod  whether  be  should 

charge 
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1792,         charge  it  with  more;  and  if  the  express  trust  does  not  extend  to 
the  whole  fund  the  residue  must  remain   in  the  donor.     With  re- 


Attohmbt-  spect  to  the  cases :  the  case  of  Thetford  School  is  open  to  the  ob- 
rf  *^''       servalion  that  is  made  upon  it  by  I^rd  HardwickCy  in  the  Jltortiey* 

The  Haber-  General  v.  Johnson,  (Amb.  190.)  that  the  idea  of  a  resulting  trust 
^^^'•Coinpany  for  the  heir  at  law  was  very  little  known  at  that  time :  the  Court 

thought  it  a  question  merely  between  the  charity  and  the  feoffees. 
Besides,  there  the  whole  was  most  expressly  given,  but  here  it  it 
only  to  pay  £\75  sl  year  out  of  the  rents  and  projifs.  In  the  case 
oi  Arnolds.  The  Attorney-General,  there  was  a  clear  intention  to 
pass  the  whole.  In  the  case  of  the  corporation  of  Coventfy  the 
only  question  was,  whether  they  were  mere  trustees.  Anotlier 
question  arises  on  the  will,  he  had  reserved  a  power  of  disposing  of 
the  timber,  then  he  by  the  will  directs  the  money  to  be  produced 
by  the  sale  of  it  to  be  laid  out  in  a  purchase,  but  he  has  done  no- 
thing more  than  direct  the  land  to  be  purchased  to  be  a  security 
for  the  payment  of  certain  sums  of  money ;  he  has  not  disposed  of 
the  land  itself. 

Mr.  Mansfield  and  Mr.  Lloyd  (for  the  company.)  The  heir  at 
law  in  this  case  can  take  nothing  from  the  trustees.  The  first  view 
of  the  donor  was  the  founding  the  school,  afterw*ards  he  wished 
to  extend  the  charity  to  some  other  uses.  The  power  to  lay  out 
the  money  to  be  produced  by  the  sale  of  the  timber  was  merely  for 
[  1 12  ]  better  securing  the  former  uses.  It  was  a  larger  fund  in  the  hands 
of  the  trustees  for  the  same  uses.  It  is  quite  a  new  idea  that  there 
is  a  resulting  trust  in  such  cases  as  these.  Where  a  man  makes  a 
partial  distribution  there  the  residue  results ;  but  never  where  the 
whole  is  given,  and  the  uses  do  not  extend  to  the  whole  amount. 
Hie  Court  have  adopted  a  rule,  since  the  decrease  of  the  value  of 
money  and  the  increase  of  rents  of  land,  to  make  the  objects  as 
nearly  adequate  as  may  be  to  the  intention  of  the  testator.  The 
whole  here  is  given  to  the  trustee ;  by  reserving  particular  powers 
to  himself  during  his  life  he  excludes  the  idea  of  any  thing  result* 
ing.  The  company  have  been  in  possession  ever  since :  they  state 
what  they  have  in  their  hands,  and  the  uses  to  which  they  have  ap- 
plied the  fdnds,  and  consider  themselves  as  in  possession  merely 
for  the  benefit  of  the  charities. 

Lord  Commissioner  Eyre — I  cannot  bring  my  mind  to  think 
there  is  any  resulting  trust  for  the  heir  at  law,  according  to  -  the 
general  intent  of  the  parties,  to  be  gathered  from  both  the  instru- 
ments taken  together.  The  import  of  the  first  deed  was  to  convey 
the  whole  estate  to  the  charity.  If  nothing  more  had  been  done,, 
all  that  would  have  been  necessary  would  have  been  to  come  here 
to  have  a  plan  formed  for  carrying  it  into  execution  ;  but  the  se- 
cond deed  shews  it  to  be  his  intention  to  have  the  disposition  of  the 
f ents  and  profits  for  life,  making  the  payments  to  the  charity ;  and 

that 
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that  he  might  make  leases,  provided  he  reserved  rents  sufficient  for  179^« 

the  purposes  of  the  charity.     He  did  afterwards  make  a  lease  of  it  .   ^^^^^ 

to  his  relation,  reserving  £l75  a  year.     When  these  objects  were  Attorwbt- 


General 


V. 


aatisfied  the  trusts  were  secured,  as  far  as  it  was  confined  to  «£175 
a  year ;  and  then  the  general  trusts  in  the  first  deed  were  to  be  ex*      Th€  ibibn" 
ecuted.     With  respect  to  the  heir,  there  could  be  no  intention  in  dafh€r*»Comptiif 
bis  favour.     It  is  argued  on  the  ground  of  omission,  because  there  Toriia, 

is  nobody  else  to  take :  but  here,  by  the  deed,  there  is  somebody 
to  take.  In  the  usual  case  the  surplus  results  to  the  charity ;  it  is 
not  necessary  to  look  further  for  objects :  it  must  be  applied  for 
the  benefit  of  the  charity,  either  to  extend  it  to  new  purposes,  or 
ivhich  is  better,  to  increase  the  present  provisions.  The  charity 
being  limited  for  a  time,  the  accumulation  must  go  to  the  pur- 
poses of  the  charity,  lliere  is  no  such  necessity  that  we  must  de*  [119  ] 
cree  it  to  (he  heir  for  want  of  objects,  and  therefore  there  is  no- 
thing resulting  to  him. 

Therefore  there  must  be  an  account  of  the  rents  and  profits, 
&c. 

The  other  Lord  Commissioners  assenting,  a  decree  was  pro- 
nounced accordingly  (a). 

(a)  That  there  U  no  resultine^  trust  the  application   of  the   doctrine   of 

for  the  heir  at  law,  vide  also  Ex  parte  cypres  vide  Moggridfe  ▼•   ThackweU, 

Jvrtin,  7  Ves.  540.     The  Attomey-Ge*  ante,  vol.  iii.  317. 
ifraiv.  W0Mmy^  15  Vex.  254.    As  to 


Watts  v.  Martin.  isth NoremS^r. 


M 


R.  SoHcitor-General  moved  that  an  estate^  which  had  been  Sale.    Bidding 
sold   before  the  Master  in  separate  lots,  might  be  again  put  opened, 
up  to  sale  in  one  lot,  a  considerable  advance  having  been  offered, 
and  the  Master's  report  having  only  been  confirmed  nisL 

The  residuary  legatee  and  the  trustee  appeared,  and  consented. 

The  purchasers  of  the  lots  opposed  the  motion. 

The  Court  allowed  the  hardship  of  the  case ;  but  observed, 
tliat  aa  the  residuary  legatee  and  the  trustee  consented,  they^  could 
not  refuse  die  motion,  as  tlie  foftoer  purchasers  might  claim  and  be 
aatisfied  tlie  expences  they  had  sustained  in  consequence  of  the 
former  sale  before  the  Master  (a). 

(«)  For  the  doctrine  and  cases  upon  this  sabject  vide  Pridemx  ▼.  Prideauxr 
late,  vol.  i.  S87, 


179^. 

ws^  (A)  Ex  parte  White  in  the  Matter  of  White,  a  Bankrupt 

iTtb  Nviinber. 

Lords  Commis-  HPHE  petition  of  the  bankrupt  stated   the  commission  of  bnnk« 

wioMT%fEvre,A.ih'  ■■•    ruptc,v  in  1779,  that  the  credtior  proved  a  debt,  and  in  1785 

kmr9t,9ad^rtUifn,  received   a   dividend;  afterwards,  in    1792,  he  brought  an  action, 

A  creditor  having  against  the  bankrupt,  and  held  hira  to  bail,  and  took  an  assignment 

rcommiM^n^and  <>'  *«  bail-bond.     Tiie  prayer  was,  I  hat  the  creditor  might  not 

received  a  divi.  proceed  at  law  a^inst  the  bail,    he  having  received  a  dividend 

dend,  tOfproceed  QQcJer  the  commission,  or  that  soch  order  might  be  made  as  die 

SmkTupTw'hU  *  Court  should  think  fit. 

bail,  must  refund 

tlic  dividend.  Mr.  Stanley ,  on  behalf  of  the  creditors  said,  that  upon  repaying 

the  dividend  be  might  proceed  at  law. 

Mr.  Abbotj  in  support  of  the  petition,  to  shew  that  though  this 
rule  might  apply  as  to  the  bankrupt  himself  it  would  not  ns  to 
bis  bail,  cited  Aylett  v.  Harford,  2  Bl.  Rep.  1317. 

Lord  Commissioner  Ashharst. — Having  acquiesced  three  yeara^ 
I  think  he  ought  to  be  bouud. 

Lord  Commissioner  Wilson^ — It  seems  to  be  the  admitted  prin- 
ciple that,  upon  refunding  the  dividend,  be  may  proceed^  and  tbii 
case  seems  within  the  rule. 

Lord  Commissioner  Eyre* — I  think  it  must  be  bound  by  tfa# 
general  rule. 

The  common  order  was  made  that,  on  refunding  the  dividend^ 
he  might  be  at  liberty  to  proceed. 

(k)  S.  C.  %  Yes.  jnn.  9.  under  the  name  of  ^r^Jkt,  3  Yes.  1. 
C  115  ]  ^•— 

8.  a 

a  Fe».  jnn.  11,  t  m 

tOth  iV«jm6«r.  JONES  V.  TURnERYILLB. 

^ou^n^T^eXnA  T  LEW  ELLIN  WILLIAMS  made  his  will,  dated  25th  of 

ABhhwm.  -^-^  October,  1748,  and  therein  gave  "  to  his  daughter  E/izabeth 

to^raScfa  °fe.  ^*^^^^^^  ^^®  *"">  of  i*2(X),  to  be  paid  her  within  one  year  after  his 

•amptlraTtluit^a^*  decease  by  his  executors,  thereinafter  named.'*    He  also  gave  se- 

le^y  has  been  veral  other  charitable  and  pecuniary  legacies,  and  gave  the  rteidne 

?■'**•  of  Iris  real  and  personal  estates  to  Richard  Tuberdile,  and  Richard 

bchlirKed  with^  ^^^^^^  ^^^  payment  of  debts  and  legacies,  and,  after  payment 

debu  and  lega-  thereof,  he  gave  the  same  to  his  son  PhUip  WilUums,  and  aj^ointatf 

eict,  /I  creditor     TurbervilU  and  Porxsel  executors* 

bv  bond  is  not 

arnnlMihie  evidence  that  the  legacies  arc  not  paid. 

By 
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By  indenture,   dated  the  3 1st  o(  October,  1748,  said  testator  179t. 

conveyed  to  Turherville  and  Powel^  and  their  heirs,  &c.  premises  wv^ 

situate  in  Brought  on  Gifford,  lViU$y  in  trust,  to  pay  the  debts  and  Jonas 

legacies  of  the  said  tciitator,  in  case  his  personal  estate  should  not  *'• 

be  sufficient;  the  personal  estate  to  be  6rst  applied  :  and  after  **'****^'**'« 
raiding  sufficient  to  pay  the  same,  to  the  use  of  Elizabeth  IVi/liams 
(his  wife)  for  life ;  remainder  to  the  use  of  Matisell  Williams  (the 
younger  son)  in  fee.  Llewellin  WUliams,  the  testator,  died  the 
17tli  of  November  following,  leaving  Elizabeth  his  wife,  and  Philip 
and  Mansell  his  sons,  and  Elizabeth  his  daughter  (who  afterwards 
married  tiie  plaintiff)  surviving  him.  The  executors  proved  the 
will.  Elizabeth  Williams,  the  widow,  who  was  entitled  for  life 
(subject  to  the  payment  of  debts  and  legacies)  to  the  estate  at 
Broughton,  died  the  23d  o(  July,  1773,  Philip  the  son  and  beir 
(a  minor  at  the  death  of  his  father)  took  the  principal  part  of  his 
real  estate  under  a  settlement,  and  entered  mto  possession  of  a 
leasehold  estate  under  the  idea  that  it  was  freehold ;  and  having  by 
will  given  all  his  personal  Estate  to  the  defendant  Catherine,  died 
1st  of  September,  1772,  leaving  the  defendant  John  Williams,  a 
minor,  the  son  of  his  brother  Mansell,  his  heir.  Mansell  Williams 
the  younger  son  of  the  testator  (to  whom  his  mother  had  made  over 
her  interest  in  the  Broughton  estate,  subject,  &c.)  received  the 
rents  till  his  death,  23d  of  July,  1771;  he  left  a  widow,  Jane 
Williams,  and  John  Williams  his  heir  at  law,  and  heir  to  the  tear 
tator;  Jane  Williams  received  the  rents  of  the  trust  estate,  ia  T  ll6  1 
right  of  her  son  John,  till  he  attained  his  age  of  twenty-one  in 
1778,  and  then  Jo//n  entered  into  possession,  and  has  remained 
so  to  the  present  time. 

This  was  a  bill  tiled  by  the  pIaintiflrJo77es,  as  administrator  of 
his  late  wife  Elizabeth,  the  testator's  daughter,  on  behalf  of  liim* 
self  and  the  other  unsatisfied  pecuniary  legatees  of  the  testator, 
against  the  widow  and  executrix  of  Turberville,  the  surviving 
trustee  and  executor  of  the  testator,  the  representatives  of  Powel, 
and  the  Williams's,  for  the  legacy  to  his  late  wife,  and  for  proper 
accounts,  and  that  other  unsatisfied  legatees  who  should  come  in 
and  contribute  to  the  suit,  might  be  paid  their  legacies. 

llie  defendants,  in  their  answers,  relied  upon  the  length  of  time 
that  had  elapsed,  as  a  presumption  that  the  legacy  had  been  paid* 

The  evidence  that  was  read  was  of  declarations  of  Elizabeth 
Jones,  that  her  legacy  had  not  been  paid|  and  of  other  persona 
interested  in  the  subject. 

Joanna  Williams,  the  principal  witness,  spoke  to  a  declaration 
of  Philip  Williams,  that  the  legacy  had  not  been  paid,  and  that  he 
blamed  his  brother  Mansell  for  its  not  being  so ;  but  in  the  sam^ 
deposition  she  said  that  there  was  a  bond  debt  due  from  the  estate 
cf  the  testator  to  her  and  her  sister,  \\h\i  a  great  arrear  of  interest 
which  remained  unsatisfied^  and  she  believed  there  were  other  bond 
•reditors  unpaid. 

Thia 
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1792.  This  ievidence  was  offered  as  raising  a  pvesuniptioD  that   the 

w^/w  legacies  were  not  paid ;  but  being  objected  to  by  the  defendant's 

JoNBs  counsel,    the  Lords  Commissioners   thought  it    inadmissible,  ai 

TvBBtAviLLi  P*^''"g  ^^^  way  for  the  recovery  of  her  own  demand. 

Mr.  Mansfield  and  Mr.  Stratford  for  the  plaintifFs,  ^argued, 
that  if  length  of  time  raised  a  presumption  that  legacies  had  been 
paid,  circumstances  might  be  adduced  to  repel  that  presumption. 
But, 


[IR] 


Lord  Commissioner  Eyre  said,  that  he  thought  the  analogy  to 
the  statute  of  limitations  ought  to  prevail  in  these  cases,  and  that 
after  so  great  a  length  of  time  no  legatee  ought  to  recover ;  and  by 
way  of  example  to  others,  he  thought  the  bill  ought  to  be  dismissed 
with  costs  against  all  the  defendants.     But, 

Lord  Commissioner  Jihhurst  thinking  it  would  be  hard  on  th« 
plaintiff,  who  had  probably  lost  his  legacy,  and  had  been  perhaps 
ill  advised,  to  charge  him  with  costs : 

Tlie  bill  Was  dismissed,  as  against  the  defendant  CathernUf 
with,  and  against  the  other  defendants,  without  costs  {a), 

(a)  For  the  doctrine  and  cases  upon      Delorahu  v.  Broum,  ante,  vol.  Ui*  $S$m 
the  subject  of  length  of  time,  vide      Uercy  v.  Dtairoody,  post,  t6a« 


S.C. 
9  ret.  jnn.  f  S. 

t4th  November. 

Lords  Commis- 
sioners, Eyre^Aak' 
hwrstf  and  WUawu 

Exceptions  will 
lie  to  an  award, 
but  they  mast  be 
to  matters  on  the 
lace  of  it,  and 
not  to  matters  of 
lact,  of  which  the 
arbitrators  are 
the  proper  ' 
judges. 


Dick  t^.  Milligan.  ' 

npHERB  being  complicated  mercantile  accounts  between  the 
'*'  parties,  they  had,  by  consent,  been  referred  to  arJ;»itnitorS| 
who  were  to  take  them  in  the  same  manner  as  before  the  Masteri 
but  there  was  a  provision  that  the  award  should  be  final  between 
the  parties.     An  award  wa^  made.  : 

Exceptions  were  afterwards  taken,  because  the  arbitrators  had 
not  stated  the  balances  of  the  particular  accounts,  from  wbicb 
they  had  drawn  the  general  balance. 

The  first  question  agitated  was,  whether  exceptions  woidd .  lie  to 
an  award. 

This  question  was  argued  much  at  large,  but  was  reducible 
to  this :  1 

That  the  exceptants  relied  on  the  cases  of  Cresslyv.  Carrington^ 
1  Vern.  469,  and  Hide  v.  Cooth,  2  Vem.  109.  that  excepti(Mi» 
will  lie  to  an  award. 

In  support  of  the  award  it  was  argued,  that  the  awa^d  was  final, 
being  by  judges  appointed  by  the  parties. 

Lord 
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Lt>rd  Cotntnissioner  Eyre  (a  few  days  after  th^  argument)  pro*        .17gs« 
houoced  the  opinion  of  nimself  and  the  other  Lords  Commission-  wv«^ 

ers,  to  be,  that  exceptions  would  lie  to  an  award,  but  that  this  H*a8  I^ick 

q)eQ  to  objections  to  the  nature  of  the  exceptions.  MiLuaAX 

And  on  this  day  the  exceptions  were  opened,  when  it  appearing 
that  they  were  to  the  iacts  of  the  case,  and  particularly  to  the  arbi* 
trators  having  drawn  a  general  balance,  and  not  having  stated  the 
particolar  balaoces,  or  how  tliat  general  balance  arose. 

Lord  Commissioner  Eyre  gave  his  opinion  to  the  following 
effect — 

When  we  made  up  our  minds,  that  exceptions  may  be  taken  to 
10  award,  we  only  meant  that  some  exceptions  might  be  taken,  but 
we  agree  that  nothing  that  goes  to  the  facts  in  the  award,  can 
come  on  by  exceptions. 

It  was  argued,  that  this  was  a  reference  to  arbitrators,  to  be 
conducted  in  the  same  manner  as  it  would  be  before  the  Master ; 
and  there  are  words  in  the  reference  that  seem  to  point  at  this; 
but  we  are  of  opinion  that  it  was  not  a  reference  of  this  kind,  and 
that  it  is  impossible  that  it  sliould  be  the  same  as  a  reference  to 
&e  Master,  because  there  is  a  radical  difference  between  such  a 
reference  and  an  award ;  the  Master,  in  a  reference  to  him,  beii^ 
only  the  Minister,  and  the  Court  the  judge ;  but  arbitrators  are 
ctearly  the  jodgea  of  malters  of  fact;  There  id  »  clause  too  in  the 
referenca,  that  th<(  -tfward  shall  be  final ;  whereas  nothing  done 
before  a  Master  is  final. 

The  only  question  that  nsmains  is,  whether  it  was  necessary  that 
Ae  arbitrators  should  set  forth  in  schedules  the  balances  of  the 
ytrticalar  accovnts,  which  make  the  general  balance ;  and  this  we  ^ 

think  unneoeasary.  If  all  the  allowances  and  disallowances  are  set 
forth,  nothing  would  result  from  it ;  the  Court  could  make  no 
orJcr.  The  arbitrators  say  they  have  considered  the  accotuts, 
ttd  find  that  such  a  balance  is  due«  Why  require  them  to  make  a 
more  particular  award  than  is  common  in  these  cases  i 

There  is  a  distinction  between  an  award  that  is  to  be  final,  and  [119] 
one  diat  is  only  to  find  a  particidar  Aict;  when  die  reference  is  to 
be  final,  and  all  the  accounts  are  before  the  arbitrators,  the  Court 
ciB  ootf  dispose  of  the  costs.  It  would  be  of  mbchievous  conse- 
qsence,  i^  wherever  the  Court  sends  complicated  accounts  to  arbi- 
trstors,  they  should  set  out  all  the  particulars,  it  is  much  better  that 
Ae  award  should  be  made  m  the  mort  way  it  is. 

Lord  Commissioner  Ashhurst. — In  mercantile  transactions,  the 
leference  to  merchants  is  more  competent  than  to  the  Master  of 
the  Court.  It  would  be  nugatory  to  consider  the  arbitrators,  as 
only  being  in  the  situation  of  the  Master.  This  is  a  common  re- 
ference, except  the  words,  that  the  accounts  are  to  be  taken  in  like 
manner  as  before  a  Master.    At  the  same  time  it  is  provided  that 

Vol.  IV.  H  the 
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179fi^        ^0  award  shall  be  finals  and  bodi  parties  were  to  be  bound  by  iu 

wv«/  This  could  never  mean  to  put  the  award  of  the  arbitrators  on  the 

Didc         eame  footing  as  a  Master's  report. 

VitusAW  Then  the  question  is^  Aether  the  parties  have  a  right  to  take 

exceptions  to  the  award.    The  arbitrators  are  certainly  judges  of 

matters  of  fact;  and  here  it  being  matter  of  account,  it  Gertainly 

was  fit  for  die  jadgknent  of  the  arbitrators ;  and,  by  their  judgment 

tthe  parties  meant  to  be  bound,    ^fhe  arbitrators  here  took  the 

necessary  steps  to  strike  the  balance.     I  think  that  matters  of  feet 

are  not  to  be  questioned  on  an  award;  therefore  such  ^ceptiona 

cannot  be  gone  into. 

Lord  Commissioner  Wilson. — ^The  exceptions  are  not  that  th^ 
arbitrators  have  done  wrong,  but  that  they  have  not  set  forth 
enough  to  shew  whether  they  have  done  right  or  wrong :  they  have 
n6t  set  forth  the  particular  balances ;  if  it  had  been  before  the 
Master  he  must  have  done  so. 

Then  the  queirtion  is^  whether  the  arbitators  are  only  siibstituted 
by  the  reference^  for  the  Master. 
[  IfiO  }  That  the  leferenoe  should  be;. in  the  same  manner  as  before  a 

Master^  only  m^ant  diat  thesametaccottntt  should  go  before  dieai 
as  would  go  before*  lhe«  Mast^^  not  that  they  should  state  tboi  |i|r« 
ticuhor  acoonnts. 

'  The  partsss  having  agreed  that  the  awardf  Aouki  be  finals  it  is 
not  necMiary  that  the  arbitrators  iholild  state  the  partic^lars^,lhil 
we  may  judge  of  them  over  again.  oi  { 

:  Thcye  is  a  diffiarenee  be(wee*  a  refonsnce  to  arbitratess  aUd  to 
the  Master.  What  is  done'  by  atrbillnitors  is  conclusive ;.  if  .iiot|  H 
would  go  fomothing,  because  the  time  for  making  ihe  award  beiii|| 
ekpsed^  they  can  do  nothing;  whei^as  if  the  Master  is  wroqg^;  il 
can  be  refelrred  back  to  be  re<onsidered4 

But  here  the  parties  meant  the  dedsion  to  be  flnaL  If  patlies 
mean  the  refereiMse  to  aibitratorsl0  Jie  only  die  same- as  It Wifiibi 
be  to  a  Master^  they  must  provide  for  it.  ..  ,fn 

.  If  it  had  not  been  for  the  cases  cited,  I  should  have  4hou|^  it 
better  to  have  dedded^  that  eaDce|)lions  would  not  lie  to  an  aWaidir> 


r 


Lord  Commissioner  Epre  added  to  what  he  had  said — thai  ijf  k 
was  necessary  to  read  affidai^^  that  must  be  on  a  motion  to  set 
aside  the  award ;  that  if  there  is  any  thing  in  the  award  that  Aould 
not  be  in  it,  or  any  thii^  omitled  that  ought  to  be  there,  that  being 
on  the  face  of  the  award  is  matter  of  exception;  but  where  the 
obj^tion  arises  from  matter  dehors,  the  awards  it  murt  be  made  on 
motion  and  affidavit. 

Exceptions  over-rukd  {ay> 

(a)  The  cause  b  stated  by  Mr.  orwhetberthe  farther  dircctiom  should 
Vcscy  to  have  stood  over,  that  the  par-  be  deorted.  The  Solicitor -OtnenA 
Itos  mi^t  consider  whether  m  motion  afterwards  declined  moving  to  set  aside 
io  set  aside  the  award  should  be  madcy     the  awards  bat  rcqaested  a  reference 

to 
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to  the  Master  to  enquire  into  the 
fottodstion  of  some  of  the  exceptions. 
The  Coort,  however,  refu.«ed  to  make 
Mcb  refereDce,  as  bringing  all  the 
merits  of  the  award  before  the  Master, 
ind  confirmed  their  former  opinion, 
tiat  then  matters  were  the  proper 
subject  for  the  decision  of  the  arbi. 
traiors,  whose  award  conld  not  be 
qneitioned  in  such  a  manner,  and  the 
order  was  afterwards  affirmed  by  Lord 
i^iUkboroMghf  upon  a  petition  of  re- 
fceannjr,  post,  A.l.'i.  It  seems  now  to 
l>e  clear,  ttioni^h  the  Court  in  the 
present  case  did  not  look  upon  it  as 
completely   settled,   that   exceptions 


cannot  be  taken  to  an  award.  Lord 
EldoHy  ill  the  late  case  of  Crawshay  ▼• 
Cdiiias,  iWils.  Cb.  Rep.  3S,  is  re- 
ported to  have  expressed  himself  as 
follows.  "  There  have  been  many 
cases,  and  much  discussion  in  thb 
Court  on  the  question,  whether  arbi- 
trators did  not  stand  in  the  place  of 
Masters,  but  we  have  long  ago  got 
rid  of  that  doctrUie.'*  S.  C.  1  Swanst. 
40.  See  further  as  to  this  subject, 
WoodhridfCji  ▼.  HiUimf  ante,  vol.  i.  396. 
Rice  V.  WillianUf  vol.  iii.  163,  Cald- 
well on  Arbitration,  185.  Ford  v. 
Gartside^  S  Cox,  368. 


1793. 
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Hood  and  Others  r.  Burlton  and  Others* 

T^HE  bill  stated  a  settlement  previous  to  the  marri^age  of  the 
'*'    defendants,  Burlton  and  his  wife,  whereby  certain  sums  in  the 
funds,  the  property,  of  the  wife,  were  conveyed  to  t^istees,  to  the 
use  of  herself  till  the  marriage ;  remainder  as  to  the  dividends,  8(c* 
of  certain  parts,  to  the  separate  use  of  herself  during  the  cover- 
ture, free  from  the  debts  or  control  of  die  husband ;  remainder, 
after  the  death  of  the  wfife,  to  the  use  of  the  children  of  the  mar- 
riage, and,  in  case  of  failure  of  issue,  to  the  appointment  of  the 
wife  by  her  will ;  or,  in  default  thereof,  to  her  personal  represen^^ 
tatives.     It  further  stated,  that  the  marriage  took  place,  and  that 
the  defendants  had  issue  die  other  defendant,  George  Burlton^  and 
diat,  after  the  marriage  had,  the  defendant,  Diana  J^urfton,  pro- 
posed to  grant  the  annuities  thereinafter  stated ;  and  that,  by  inden- 
ture dated  the  5th  of  ulpril,  1786,  and  which  had  been  duly 
regUtcred  and  inrolled,  made  between. the  defendant i)iaiia,  of  die 
first  part,  the  defendant  Ferdinand  Burlton,  of  the  second  part, 
the  pluntiff  John  Hood,  of  the  third  part,  the  plaintiffs  RuJiard 
Gi/dart,  and  Luiy  his  wife,  of  the  fourth  part,  and  tlie  plaintiff 
Edmund  Hood,  of  the  fifth  part,,  reciting  tl»e  settlement,  and  the 
tnista  declared  thereby  concerning  two  sums  of  £2,650,  three  fer 
unt.  consol.  annuities,  j£l,387.  5s,  5d.  Old  South'sea  amiuities, 
aud  £150  three  per  cent.  consoL  Bank  annuities,  and  the  interest 
ud  dividends  thereof,  and ,  reciting  that  the  defendant  Diana, 
having  occasion  for  the  sum  of  iCdOO^  had,  in  consideration  of 
^400,  agreed  to  be  advanced  to  her  by  the  plaintiff  Gildart, 
meed  to  sell  to  him  the  annual  sum  of  j£50,  part  of  the  said  di- 
fidends;  and,  in  con»deration  of  tlie  like  sum  oi  £400,  agreed  to 
he  advanced  to  her  by  the  plaintiff  Edmund  Hood,  had  a|;reed  to 
sell  to  him  the  like  annual  sum^  of  £50,  part  of  the  said  dividen^. 
for  the  term  of  her  natural  life;  and  that  for  securing  (lie  safd 

H  S  annuities 
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S  r#f.  jun.  J9. 

17th  \wemb€r» 

Lords  Commis- 
sioners, fiure.yl  jA- 
Jutrst,  mnd  mimn, 

A  grant  of  a  cer- 
tain  snm  out  of 
dividends,  to 
which  a  feme 
covert  is  entitled 
to  her  separate 
use,  is  a  grant  of 
an  annuity. 

The  memorial  of 
an  annuity  must 
recite  all  tlie  in-  , 
terests  of  the  par- 
ties, and  all  the 
instrumenti  by 
which  it  is  se> 
cured,  or  tlie  de- 
fect will  be  fataU 


1^21  Casbs  Argued  and  Detebmined 

179^*         mnnuitiesi  it  had  been  agreed  that  the  defendant  Diana  shoutd 

^'^"^  assign  the  yearly  interest  of  the  said  sums^  then  standing  in  t&< 

^<^»         name  of  a  trustee  for  her,  unto  the  plaintiff  John  Hood^  upon  ihf 

BoaLToir.       trusts  therein  declared ;  and  also  reciting  that  the  defendant  Ferdi- 

.  £  129  ]        nand  had  entered  into  a  bond  to  the  said  plaintiff  John  Hood,  ii 

the  penalty  of  £ifiO0^  to  secure  the  annuities  in  case  the  divideodi 
assigned  should  prove  insufficient,  it  witnessed  that,  for  the  abofi 
considerations,  defendant.  Df ana  Burlion  assigned,  and  defeudiui 
Ferdinand  Burlington  confirmed  to  the  plaintiff  John  Hood,  tbi 
dividends  to  accrue  during  die  life  of  the  defendant  Diana,  vnpoi 
the  sums  therein  mentioned,  subject  to  the  trusts  therein  mentioned 
which  were  to  pay  the  deficiencies  (if  any)  of  a  former  grantee 
annuity  of  .£30  to  Jane  Clerk,  therein  named,  and  subject  thereto 
to  retain  the  annual  sums  of  £50  and  £50,  so  sold  to  the  plaintiffi 
Gildart  and  Hood  respectively,  ,and  the  defendant  Ferdinam 
JBurUon  covenanted  to  pay  to  the  said  plaintiff  such  deficiencia 
as  were  secured  by  his  bond ;  and  by  the.said  indenture  it  was  de- 
clared by  all  parties,  that  the  plaintiff  John  Hood  stood  posseasec 
of  the  annual  sum  of  £100,  in  trust,  as  to  the  sum  of  £50,  to  pa] 
the  same  to  the  plaintiff  Bdmund  Hood,  and  as  to  £50,  in  trust 
durim  the  joint  lives  of  said  defendant  Df  ana  Burlton,  and  plain- 
tiffs Kithard  Gildart,  and  Ijucy  his  wife,  to  and  for  the  use  ol 
.  pliititiff  Jjucjf  Gildart,  for  her  own  sole  and  separate  use,  or  to 
I  such  person  as  she  should  /iippoint ;  and  in  case  of  the  death  ol 

either  of  them  in  tb^  life-titne  of  the  defendant  Diana  Burlton,  in 
Irtafst  for  die  survivbr ;  $nd  the  defendant  Ferdinand  Burlton  didj 
in  the  snid  mdenture,  covenant  ^firith  the  jplamtiff  John  Hood,  thai 
he  and  the  defendant  jDtana  should  apply  to  this  Court  for  as 
order  to  the  Aocoun^t-General  to  pay  to,  or  autiiorize  the  plains 
tiff  John  Hood  to  receive  the  interest  and  dividends  of  the  fundi 
,  upon  which  the  annuities  w^re  secured. 

The  bill  further  stated,  that  some  time  before  the  purchase  ol 
the  tonnities^  a  bill  was  filed  by  the  defendants,  Burlton  and  liii 
wife,  and  ^eir  infant  S6n,  against  the  trustees  in  their  marriagis- 
setdedient ;  in  Consequence  of  which  there  had  been  the  uml 
4ecree,  whereby  the'  trustees  were  ordered  to  transfer  the  funds 
into  tile  name  of  the  Accountant-General,  and  that  the  interest  ol 
the  funds  should  be  pitid  to  the  defendant  Diana  for  her  life,  oi 
until  further  order ;  and  that  the  stocks  had  been  transferred  to  thi 
Accountant-Generai  accordingly. 
(  li$  ]  Tbfli^  bill  i^^^er' stilted,  tiiAt  the  ax^oities  were  in  arrear,  ami 

pntyM^tbat  the  trusts  of 'the  deed  dF  tiie  5th  of  April,  MW 
mi|^t  be  established ;  and.that  (he  prindpal  suih  of  money  in  the 
fiimls^  and  the  interests  and  dividends  -  thereof,  might  be  trans- 
jGnred  to,  and  applied  according  to  the  said  deed,  md  the  trusti 
tfienof.- 

The  defendanCis,  by  tiieir  answers,  admitted  the  facts,  as  stated  h 
ika  b31 :  and  imbmiUed.  wbetiier  tiie  trusts  of  the  deed  of  the  5tl 

Oi 
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cf  April,  17869  ought  to  be  carried  into  execution,  and  the  stocks  179il« 

or  dii^dends  thereof  applied  according  to  the  said  deed.  ^^^^^ 

The  memorial  registered  of  the  transaction,  was  a  memorial  of  Hood 

me  annuity  of  £100,  granted  by  Diana  Bttrlton  to  John  Hood,  Bvisf^r* 
in  trusty  to  pay  £50,  part  thereof,  to  Lucy  Gildart,  and,  in  trust, 
to  pay  £50y  other  part  thereof,  to  Edmund  Hood,  at  and  for  the 
price  of  jfSOO.  It  recited  the  deed  of  the  5th  of  Jpril,  1786, 
and  defendant  Ferdinand's  bond  and  warrant  of  attorney;  but 
ftated  nothing  of  the  interest  of  the  survivor  of  Mr.  and  Mrs. 
Gildart  in  that  annuity. 

The  question  turned  simply  upon  the  validity  of  this  memorial, 
it  not  correctly  reciting  the  trusts  of  the  deed  of  the  5th  of  Jpril, 
1786. 

Mr.  Mansfield  and  Mr.  Richards,  for  the  plaintiffs,  contended-— 
that  this  was  not  a  grant  of  an  annuity,  withm  the  meaning  of  the 
act  of  parliament;  that  the  real  transaction  was,  that  Mrs.  Burlton 
being  entitled,  under  her  marriage  settlement,  to  the  interest  of 
certain  funds  for  her  separate  use,  in  consideration  of  the  payment 
of  certain  sums,  assigned  npart  of' the  interest,  in  trust,  to  pay  two 
annuities  of  «£50  each.  It  is,  therefore,  no  more  than  an  assign- 
ment of  part  of  her  interest.  If  she  had  assigned  the  whole  of 
her  interest  in  the  funds,  there  could  be  no  necessity  to  register  the  > 
atsignnieut.  An  assignment  of  an  existing  annuity  need  not  be 
imoiled,  nor  an  annuity  charged  upon  an  estate,  of  which  the 
grantor  is  tenant  for  life.  The  memorial  satisfies  the  intent  of  the 
acts ;  although,  in  form,  it  is  irregular,  all  the  instruments  by  which 
the  annuity  is  secured  are  mentioned  in  the  memorial*  They  cited 
Crespigny  v.  Wittenoon,  4  T.  R.  790- 

Mr.  Miiford  and  Mr.  Stanley,  for  the  defendants,  Burlton  and  [  1C4  ] 
wife. — The  first  objection  is,  that  this  is  not  the  grant  of  an  an- 
aaity ;  but  the  answer  to  this  objection  is,  that  it  is  inrolled  by  the 
plaintiffs  as  a  memorial  of  the  grant  of  an  annuity.  Crespigny's 
case  was  not  within  the  act,  not  being  granted  for  any  particular 
pecuniary  consideration.  Here  the  memorial  is  clearly  defective, 
Ibe  particulars  of  the  annuity  deed  are  not  specified,  nor  does  it. 
state  the  parties  or  the  consideration ;  the  bond  is  not  sufiiciently 
stated,  nor  the  warrant  of  attorney. 

Lord  Commissioner  Eyre. — If  the  contract  cannot  be  sup* 
ported,  it  will  be  a  hard  case :  but  considerations  of  public  policy 
often  outweigh  the  hardship  of  particular  cases.  At  first,  I  was 
inclined  to  think  it  was  a  purchase  of  a  portion  of  the  dividends, 
not  of  an  annuity ;  but,  upon  further  consideration,  I  am  clearly 
of  opinion  that  it  is  the  purchase  of  an  annuity.  It  is  objected, 
tiiat  here  is  no  grant  of  an  annuity ;  but  that  objection  will  not 
mdl  the  party.    The  intent  of  the  act  was,  that  all  the  instrumenta 

should 
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should,  be  registered  b;  which  an  aoDuity  is  securedi  not  man 
the  instrument  by  which  it  is  granted.  I  am  o(  opinion,  that  t 
memoriid  here  is  not  a  memorial  of  the  annuity  really  secun 
being  of  one  armmty  instead  of  ttvo ;  there  is  no  memorial  of  t 
actual  annuities  registered. 

The  memorial  does  not  specify  particularly  for  whose  use  t 
annuities  are  grantedi  at  least  as  to  one  of  them. 

Lord  Commissioner  Jihhurst. — ^I  am  sorry  to  be  of  the^  sai 
opinion ;  biit  it  is  clear,  the  parties  considered  the  transaction 
the  sale  and  purchase  of  an  annuity  :  there  is  no  objection  to  t 
fairness  of  the  transaction. 

Bill  dismiised  tcUhout  costs  (a)« 


(a)  The  argtiments  and  the  jndg- 
inent  mre  much  more  fally  and  saUs* 
factorily  reported  by  Mr.  Vmey.  For 
the  cases  and  doctrine  opon  Uic  subject 


of  memorials  of  annaities,  Tide 
Editor's  note  to  the  Duke  of  BoUn 
WUlitmUf  post,  311. 


[   125  ] 
RoUs,  1st  Dec. 

Execvtor  or  ad* 
mints  tratorywhere 
there  are  debti, 
nay  sell  the  tes- 
tator's term  spe- 
cifically derised; 
and  even  in  sus- 
picious circum- 
atances  of  fraud, 
after  long  posses- 
sion by  the  pur- 
chase, or  toe 
persopmkkr. 
whom  he  takes, 
the  Court  will  not 
relicYe* 


Ahdbbw  V,  Wbiglet. 

fyEORGE  BROJDBENT,  being  possessed  of  a  term 
^^  years  in  the  premises,  for  199  years,  commencing  the  19th 
Novefnber,  1746,  at  the  rent  of  13/.  1 3s.  per  annum;  and  havi 
sold  a  part  of  the  leasehold  premises  to  Eneas  Broadbent,  sub|4 
to  the  payment  of  «£5  per  annum,  payable  to  the  original  less 
by  which  the  rent  of  the  premises  remaining  unsold  was  reduc 
td  ^8. 135.  made  his  will,  bearing  date  the  6tb  of  Mav,  1753,  a 
thereby,  after  directing  the  payment  of  his  debts  and  funeral  < 
pences,  gave  to  his  wife  some  small  specific  legacies,  and  all  I 
clear  profits  that  did  and  might  arise  of  and  from  the  messuage 
tenement,  which  he  held  under  James  Farrer,  Esq.  (being  the  p 
mises  in  question^  lying  and  being  in  liarrop,  in  tne  pari^  of  & 
dlesworth  aforesaid,  and  to  receive  it  as  followeth  during  the  tei 
of  her  natural  life ;  and  first,  said  testator  willed,  that  she  shot 
receive  405.  a-year,  yearlv  and  every  year,  uutil  all  his  just  del 
were  paid  and  discIiarBed :  and  what  was  over  and  above  40f  • 
pay  his  debts,  until  all  were  discharged ;  and  after  all  his  del 
were  paid,  he  gave  to  his  beloved  wife  all  the  profits  and  benel 
tliat  did  or  might  arise  from  the  aforesaid  messuage  or  teneme 
during  the  whole  time  of  her  natural  life,  and  declared  his  will 
be,  that  at  the  decease  of  his  wife,  his  niece  Sarahs  the  wife 
John  Andrexs)  (meaning  the  plaintiff,  Sarah  Andrew,  widoi 
should  have  and  enjoy  die  aforesaid  messuage  and  tenement  dun 
all  the  time  of  her  natural  life,  if  she  should  then  be  living ;  a 
that  if  (plaintiff)  Sarah,  the  wife  of  John  Andrew,  should  have 
child  or  children  at  the  entnince  hereof,  that  she  should  pay,, 
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cane  to  be  paid,  the  sum  of  £40,  which  he  charged  upon  the  1792. 

aforesaid  tenement,  unto  his  the  said  testator's  sister  Sarak*B  cbil«^  wv«i« 

dm  (also  plaintiffs)  to  be  equally  divided  among  diem;  and        Amoksw 
(plaindflf)  Sarah  Andrew  should  have  die  aforesaid  messuage  or       WauiuT* 
tenement,  and  her  heirs>  during  the  >vhole  term  ;  but  if  (plaintiff) 
Sarah  should  have  no  cliildren  at  her  decease,  then  be  gave  the 
aforesaid  messuage  or  tenement  to  John  Grtavea  and  George 
Broadbent,  to  be  divided  between  them  in  such  shares  and  propor- 
tions as  by  the  will  expressed,  and  appointed  John  fVhitehead,  jun.       [  ^^  ] 
sod  James  Broadbent^  executors  of  the  said  will. 

The  testator  died  die  9th  of  May,  1753,  leavinff  Mary  Broad' 
ient,  his  widow,  and  the  executors  never  proved  the  will;  and 
Mary  Broadbent,  the  widow,  procured  letters  of  administraUon, 
with  die  will  annexed,  from  the  proper  ecclesiastical  court,  and 
about  the  2d  of  J wie,  175J,  she  intermarried  with  Philip  Brad-* 
bury;  and  afterwards,  in  August^  17^3,  Philip  Bradbury  being 
indebted  to  Benjamin  Norih^  an  attorney  of  Almoribury,  York' 
iUre,  by  indenture  of  mortgage,  dated  the  11th  of  August,  1755, 
Bradbury  and  his  wife,  described  to  be  administratrix,  with  the 
will  annexed  of  the  said  George  Broadbent,  in  consideration  of 
£S2y  conveyed  the  said  premises  to  Benjamin  North  for  the  re- 
sidue of  the  term,  with  a  proviso  for  redempdon  on  payment  of 
the  £52,  with  interest.     By  indenture,  dated  the  9th  of  May, 
1757,  said  North,  and  Bradbury  and  his  wife,  described  as  admi- 
■istratrix,  in  consideration  of  £B0  (out  of  which  the  said  debt  to 
N%rth  of  £52  was  discharged)  assigned  the  mor^ge  to  Cat/terine 
WUiehead;  and  Philip  Bradbury  afterwards,  without  the  coocur- 
rence  of  his  wife,  being  indebtea  in  £90  to  the  said  Catherine 
Whitehead,  by  memorandum  under  his  hand,  dated  the  11th  of 
May,  1758,  indorsed  on  the  said  indenture  of  mortgage,  charged 
die  premises  with  the  said  further  sum  of  £20,  and  interest. 

In  May  1758,  PhiHp  Bradbury  contracted  with  said  Catherine 
Whkekead  and  John  Antill,  her  partner,  for  the  sale  of  the  pre- 
sses for  i?  150,  over  and  above  the  mortgage-money  due  thereon ; 
moA  by  indenttu^  of  the  1 1th  of  that  month,  Bradbury,  and  Marv, 
Vm  wife,  assigned  to  John  Antill  and  Catherine  Whitehead  all  the 
said  leasehold  premises,  and  the  right  and  dde  of  Bradbury  and 
his  wife,  to  Antill  and  Whitehead,  for  the  residue  of  the  term ;  and 
AfMi  and  Catherine  Whitehead  entered  into  possession  of  the 
leaaeliold  premises. 

John  Antill  afierw^ds  died,  having  made  his  will  and  appointed 
WiUiam  Antill  bis  executor,  and  Catherine  Whitehead,  about 
Aimut  1779,  contracted  with  the  defendant  Wrigley  for  the  sale 
of  me  premises  for  j£2Sl.  Tbe  purchase  was  not  completed,  or 
fte  purchase  money  paid  for  two  years;  but  by  indenture  dated  [  1^7  ] 
Ml  of  October,  1781,  William  Antill  and  Catherine  Whitehead 
lasigQed  the  leasehold  premises  to  defendant  Wrigley  for  the  te^ 

due 


127  Casu  AmcuED  ako  Bbtbumincd 

1792.         due  of  the  said  term,  and  the  defendant  fVrigley  entered  inCOi 
y^,/^         baa  since  continued  in  possesiion  AereoC 
AavEfW  Jol^n  Andrew  {ikie  husband  of  the  plaintiiF)  died  m  1769» 

ing  the  plaintiff  his  widow  and  nine  children,  who  are  all 

Marjff  the  widow  of  the  testator,  survived  Philip  Bradi 
and  afterwards  married  John  BroadbetU,  and  died  about  M 
1788,  when  the  plaintiff,  Sarah  Andrew,  claimed  to  have 
come  entitled,  under  the  testator's  will,  to  the  possession  ol 
premises,  with  such  contingent  interests  to  others  of  the  plai 
as  are  provided  in  the  will. 

The  plaintiff,  Sarah  Andrew,  filed  the  present  bill  ^ 
Wrigley  the  purchaser,  praying  a  discovery,  and  that  he  mi 
decreed  to  ddiver  up  the  possession  of  the  premises,  and  U 
intermediate  rents  and  profits. 

The  bill  chaiiged  that  the  testator  was  not  indebted  at  the 
of  his  death,  or  but  to  a  very  small  amount,  and  that  the 
were  discharged  by  the  sale  of  his  goods,  or  out  of  the  renti 
profits  of  the  premises  before  the  mortgage  to  North,  and  the 
was  known  by  the  defendant,  or  mip;ht  have  been  so,  that  th 
fendant  bought  the  leasehold  prenuses  at  a  very  great  under 
and  with  full  notice  of  the  wiU  of  the  testator,  and  the  be 
therein  to  the  plaintiff,  and  that  he  knew  that  the  assigni 
were  to  secure  the  debts  of  Bradbury  on  his  own  account 
that  it  was  on  account  of  his  knowledge  that  a  good  title  couli 
be  made,  that  the  defendant  declined  completing  the  purchas 
two  years,  and  that  he  then  took  a  bond  of  indenmity,  or 
other  collateral  security. 

The  defendant,  by  bis  answer,  swore  to  his  belief,  that  the 
personU  estate  of  tli^  testator  was  insufficient  for  payment  o 
debts,  and  that  in  the  recitals  of  the  indenture  of  the  11th  ol 
giui,  1755,  and  9^  of  Mm,  1777,  it  is  mentioned  that  th 
tatqr's  widow  and  Philip  Joradbury  (her  second  husband)  hi 
f  IfiS  ]  CAsion  for  the  sums  of  money  in  sudi  indentures  mentioned  tc 
^  been  paid  to  them,  for.  the  purpose  of  paying  or  reimbursing ' 

jelves  what  they,  bad  paid  qn:  aocount  of  the  testator's  debts 
tWhicb  recitals  die  defendant  believed  to  be  true,  and  from  su* 
ycitals  he  believed  the  personal  estate  of  the  testator  (excluii 
.thf  leasehold  estate)  watineufficieiit  to  pay  the  testator's  c 
that  he  believed  the  mortgage  to  North,  was  »oi  to  secur< 
debt  previously  owing  firom  Bradbury.  He  admitted  the  pu) 
by  Catherine  Whitehead,  and  that  she  caused  the  premises 
put  up  for  sale  by  auction,  and  that  he  the  defendant  becan 
purduiser  thereof,  aa  the  best  bidder  for  the  same  at  .£231,  ' 
«was  the  full,  value  thereof,  considering  the  title  of  Catherine  I 
headznd  fViltiam  Antill  to  be  a  good  title;  and  that  he  (& 
4eUy.tlie.cempleiion  pf  jthe. purchase  on  any  suspicion  of  the 
^ftt  at  the  time  oJf  the  execution  of  the  indenture  of  the  i 

Oc 
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OcU^ff  17dl,  a  bond  was  executed  by  Catherine  Whitehead,         1792. 
for  performance  of  the  covchnants  therein  contained,   and    that  y^^^/^ 

jthoie  covenants  were  only  the  usual  covenants;  but  that  he  had  no        Anoasw 
ixHxi  of  indemnity;  and  that  he  had  been  in  possession  of  the  pre-       yftaoi^x* 
niaesever  since  the  conveyance;  and  had  laid  out  considerable 
iim»  in  the  improvement  thereof. 

lie  plaintiffs,  at  the  bearing,  read  evidence  to  prove  that 
Broadbeni  the  testatof^was  a  poor  man,  and^a  vifofking  clothier,  but 
nerer  made  a  piece  of  cloth  on  his  own  account :  that  he  had  been 
a  soldier,  but  discharged,  and  had  kept  a  public4iouse,  and  owed 
some  debts;  and  to  die  marriage  of  the  widow  with  Philip  Brad" 
hay,  who  was  considered  as  a  9ia|i  in  bad  circumstances;  that 
Mary  the  widow  had,  at  the  time  of  that  marriage,  no  property 
bot  what  she  had  as  widow  of  the  testator;  that  the  teuement, 
^bout  tbe  year  1779i  was  worth  about  j£^201  to  be  sold;  that  ijt 
was  publicly  known  at  the  time  of  the  sale,  that  the  plaintiff  had 
a  claim  on  the  premises,  under  the  will  of  the  testator;  and  one 
witness  swore  mat,  on  die  day  of  the  sale,  the  defendant  said  to 
Whitehead  that  Edward  Greaves  seemed  to  dispMte  tbe  title,  to 
which  Whitehead  answered,  never  mind  Mn  Greaves — James 
Wrigley,  Til  give  you  a  bond  to  ipderonify  you* 

Ine  defendant  read  evidence  to  improvements  during  the  time       (  1^  ] 
jthe  leasehold  estate  was  possessed  by  Catherine  Whitehead,  and  of 
the  defendant. 

Tbe  caMse  was  heard  in  Michaelmas  term. 

Mr.  Mitford  and  Mr-  Richards  for  the  plaintiffs. — ^Tbe  ques* 
tion  is  as  to  the  power  of  tbe  administratrix  of  the  testator,  to  sell 
tbe  estate  of  a  speci6c  devisee  und^  the  wiU.  In  cases  of  this 
sort,  where  the  party  had  no  right  to  sell,  Uie  Court  has  interfered, 
especially  where  enough  has  been  known  of  the  state  of  the  testa- 
jUn'*s  effects  by  the  purchaser,  to  induce  him  to  make  enquiries  as 
to  the  necessity  of  selling  the  estate.  Here  the  testator  having 
pointed  out  a  speci6c  fund  for  the  payment  of  his  debts,  the  ad- 
fliinistnitrix,  before  she  could  sell  the  estate  specifically  given,  was 
boond  to  enquire  whether  there  were  debts  that  could  not  be  paid 
\fy  ibfi  ipelbod  pointed  out.  He  had  pointed  out  rents  and  profits 
beyoii^  40s.  and  as  the  debts  were  triflii^,  if  any,  those  rents  and 
profits  womM  bave  paid  them  if  duly  applied*.  The  estate  was 
|K>t  sold  till  two  years  after  the  4cath  of  the  testator,,  by  which  tim^f 
it  must  be  known  what  the  debts  of  the  testator  werie,  and  whether 
the  rents  apd  profits  would  pay  them.  Tlien  if  the  purchajser  knew 
there  .w^re  no  debts,  and  that  the  estate  was  specifically  devised, 
that  is  sufficieivt,  and  he  cannot  hold  the  estate  agaiqst  the  specific 
devisee;  and  it  is  in  evidence  here,  that  Wrigley  had  such  noticf^ 
diat  it  was  generally  known  in  the  auction  room,  and  particubir^ 
declared  to  Wrigley  by  Greaves,  the  plaintifi's  father,  that  the  es- 
tate 5nras  specificf^  devised  to  her.    There  are  several  casiM  o^. 

diis 
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1792.         ihis  subject  which  are  collected  together  in  that  oT  Scoii  v.  Tyter 
wn/w  (ante,  vol.  ii.p.  431.)  and  although  there  was  no  decree  upon  the 

AwDREtr        second  point  in  that  case,  it  is  certain  the  inclination  of  Lord  Thur- 
„   ^'  few's  opinion  was  against  persons  who  bought  estates  under  cir- 

cumstances like  those  of  this  case,  without  enquiring  how  far  it 
was  necessary  to  sell  them.  There  certainly  are  cases  where  it  has 
been  determined.  In  Humble  v.  BUI,  Q  Vern.  444.  Bill  having 
a  term  in  a  printing-office,  devised  it  that  £^,000  should  be  raised 
out  of  the  profits  for  his  daughter  Savage,  and  made  Garret  ex- 
ecutor, who  mortgaged  the  term  io  Dr.  Brotcn,  who  assigned  to 
Sir  William  Humble',  the  Court  was  of  opinion  that  the  executor 
had  power  to  sell  or  alien^  and  that  if  he  sold  in  prejudice  of  a  re- 
[  IwO  ]  siduary  or  specific  legatee,  he  might  have  his  remedy  against  the  ex- 
ecutor^ but  could  not  follow  the  estate  into  the  hands  of  the  pur- 
chaser. But  on  an  appeal  to  the  House  of  Lords,  that  decree  was 
reversed,  iBro.  P.C.7K  Where  the  purchaser  has  notice  that 
another  way  is  pointed  out  for  payment  of  debts,  as  in  this  case, 
it  is  sufficient  to  make  the  purchase  bad.  In  Opie  v.  Godolphin^ 
Pre.  Ch.  648.  tfie  mortgagee  had  only  notice  of  the  will,  yet  that 
was  held  sufficient.  In  Ewer  v.  Corbet,  9,  P.  W.  148.  it  is  said, 
that  ^'  the  executor,  where  there  are  debts,  may  sell  a  term  '^  but 
the  Master  of  the  Rolls  says,  **  I  admit  if  an  executor  siiould  sdl  a 
term  for  an  undervalue,  or  to  one  who  has  notice  that  there  are  na 
ilebts,  or  that  all  the  debts  are  paid,  this  might  be  another  consi- 
deration.** AvA  by  Ellifft  v.  Merriman,  Bam.  Ch.  Rep.  78.  per- 
aonal  estate  may  be  clothed  with  such  a  trust,  that  the  Court  might 
require  the  purchaser  to  see  that  the  money  is  properly  applied. 
In  Bonney^.  Ridgard(a),  Lord  Kenvon  said,  that  Elliot  v.  Merr 
nman  contained  his  opinion.  In  Bonney  v.  Ridgard,  Watts  the 
testator  havins  a  leasehold  estate,  directed  it  to  be  sold  and  divided 
among  Martha  Watts  and  all  her  children  equally ;  the  testator 
died  in  1747)  Martha  alone  proved  the  will,  and  in  1748  Martha 
Ridgard,  who  became  a  bankrupt.  His  assignees  as- 
to  Barnard  in  1752.  It  was  assigned  1st  June,  1763,  by 
Barnard  to  Mason;  and  on  the  14th  of  June,  1765,  by  M njoirs 
administratrix  to  Anderson,  who,  on  the  5th  of  Norem5er,  177S| 
conveyed  to  Fan  Mildert\  the  bill  was  filed  in  1779|  and  Sir 
Thomas  Sewell  made  his  decree  10th  of  March,  1783.  He  ^ 
irided  the  matter  into  two  parts,  and  said,  in  the  first  place,  that 
Ihe  executor  may  dispose  of  his  testator^s  personal  estate,  where 
the  transaction  is  finir ;  and  for  this  he  cited  Crane  v.  Drake,  2  Vern. 
616.  andjEltivrv.Cor&^:  he  also  thought  that  though  Van  Mil' 
dert  had  to  notice,  except  that  it  was  a  specific  bequest,  that  it 
was  his  duty  to  see  to  the  purpose  for  which  it  was  given.  Aft^ 
Ibis  decree  Fan  Mildert  presented  a  petition  of  rehearinz  to  Lord 
Kemfon,  who,  at  the  hearing,  said  nothing  was  more  dear  than 


!■    • 


U)  A  very  gpod  npte  of  this  case  iias  ^d^.  bcea  pvblial»d  by  Miw  C9ir, 
VoUi.146.  '^ 

*  that, 
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that,  m  general  an  executor  may  sell,  and  that  the  purchaser  is  not  1798. 

bound  to  see  to  the  application  of  the  money ;  but  if  there  is  any  ^«v«^ 

fraody  then  the  purchaser  is  bound.     He  said  he  could  not  accede  Andrsw 

to  the  easel  of  Mead  v.  Lord  Orrery,  (3  Atk.  235.)  but  he  decided  Wriq^^t* 

the  case  upon  the  length  of  time  that  had  elapsed.    In  the  present  [  131  1 
CMte,  that  objection  does  not  apply ;  the   present  plaintiffs  could 
not  assert  their  right  till  1788,  and  they  filed  their  bill  in  1790. 

Mr.  Uoyd  and  Mr.  Johnson  for  the  defendants — ^Under  the  cir- 
cumstances of  this  case,  and  especially  from  the  length  of  time 
before  the  application,  this  bill  ought  to  be  dismissed  with  costs. 

The  parties  have  not  brought  the  real  question  before  the 
Court ;  the  case  as  it  b  made  does  not  raise  the  question.  It  will 
be  proper  to  go  through  the  cases,  and  to  state  the  law  upon  thenu 

There  is  no  difference,  either  at  law  or  in  equity,  between  the 
aisignment  of  an  executor  or  administrator.     In  either  case  there 
can  be  no  resort  to  a  court  of  equity,  for  a  discovery  whether 
there  has  been  any  collusion  between  the  purchaser  and  the  executor 
or  administrator.    At  law,  the  executor  has  a  right  to  aliene  all 
the  personal  estate  of  his  testator,  and  it  makes  no  difference 
whether  it  is  given  generally  or  specifically  by  die  will.    The  more 
complicated  the  affairs  of  the  testator  are,  the  better  right  has  the 
executor  to  sell  tlie  property.     Mr.  Mitford  relied  on  the  case  of 
Humble  v.  Bill,    It  is  an  old  case,  and  there  was  no  difficulty 
from  tlie  directions  in  the  will.    It  was  determined  against  the 
purchaser,  because  the  testator  had  pointed  out  the  profits  of  the 
printing-office,  as  the  fund  out  of  which  the  £2,000  was  to  be 
rused.    That  case  is  not  to  be  supported,  but  by  supposing  the 
transaction  was  a  fraud.    There  is  something  aaid  in  Elliot  v. 
Merriman,  to  shew  that  a  will  may  be  so  formed  that  a  purchaser 
must  see  to  the  will.    Ewer  ▼.  Corbet  recognizes  the  power  of  the 
executor.    So  also  is  Burtingv,  Stonard,  2  P.  W.  UO,  the  next 
case  to  Ewer  v.  Corbet.    The  power  of  an  executor  or  adaiinis- 
trator,  is  the  same  with  that  of  trustees  to  sell  for  ti^  payment  of, 
or  charged  with  debts.    And  there  is  not  a  doubt,  since  the  case  of 
Elliot  V.  Merriman,  that  they  may  sell  or  mortgage  the  property. 
In  fact,  mortgaging  the  property  is  the  most  advanti^geous  to  the 
family,  because  they  may  redeem.    And  in  either  case,  the  pur* 
chaser  or  mortgagee  is  not  obliged  to  see  to  the  application  of  the 
money,  unless  the  debts  are  specified  or  scheduled.    It  is  of  no 
ngniScation  how  complicated  the  trust  may  be,  the  conveyance  to       [  132  ] 
thepurchaser  will  be  good. 

To  impeach  the  s^e,  a  very  strong  case  must  be  made,  there 
must  be  evidence  of  fraud  or  imposition :  it  may  certainly  be  done 
where  evidence  is  given  of  a  contrivance,  as  selling  for  a  great 
undervalue,  or  where  there  were  no  debts,  and  therefore  the  estate 
not  wanted.  But  the  evidence  in  the  present  casis  was  by  aio  meana 
sufficient  for  the  purpose,  and  without  very  full  evidence,  deter- 
minations 
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1792*         ttitnations  a^mt  a  purchaser  would   render  the  proceedio 
>^v«^  courts  of  justice  so  uncertain^    that  uobody  would  buy  o 

AwwMw  executor.  The  length  of  time  too  is  in  this  case  very  mat 
WuwLMr*  '^  although  the  estate  did  not  fall  in  till  the  death  of  the  t( 
for  life,  the  present  parties  had  certain  interests,  and  might 
filed  their  bill  to  have  the  sale  set  aside.  In  Bonney  ▼.  Ridi 
Liord  Kenjfon  dismissed  the  bill  on  that  ground,  there  the  exei 
had  given  away  the  estate,  which  was  recited  to  be  of  no  v 
but  appeared  to  be  of  considerable  value.  In  that  case  Sir 
mas  otwell  had  given  relief,  and  Lord  Kenyon  would  have  affi 
the  decree,  but  for  the  length  of  time.  Mrs.  Whiteheads  tit 
this  case  was  good  at  law.  The  judges  of  the  Court  of  K 
Bench  have  established  the  law  of  Nugent  v.  Giffbrd,  1  Atk. 
In  a  case  of  Farr  v.  Newman^  4  T.  R.  6^1 .  Mr.  Justice  JBt 
in  a  note,  speaking  of  that  case,  held  it  to  be  good  law,  u 
the  purchaser  knows  that  there  are  no  debts :  for  the  presumj 
is,  tnat  the  executor  has  paid  debts,  aud  sells  to  reimburse  bin 
Where  a  man  directs  payment  at  a  future  time  (as  out  of  renU 
profits  which  must  accumulate)  the  creditor  is  not  bound  to 
till  his  debt  can  be  paid,  and  the  executor  may  be  obliged  to 
In  the  present  case  the  question  is  not  whether  Wrigley  ma 
fair  pufdiase ;  but  the  true  question  is,  whether  tliere  was  a 
sale  to  Mrs.  Whitehead.  If  her  purchase  was  fair,  any  notii 
Wr^ky,  or  his  takmg  a  bond  of  mderonity,  would  be  immatc 
for  if  a  subsequent  purchaser  with  notice,  has  purchased  of 
who  bad  no  notice,  he  has  a  right  to  stand  in  the  place  of  the 
purchaser.  Lawiher^.  Carleton,  Forr.  187-  shews  that  his  hi 
taken  a  bond  of  indemnity,  would  not  have  made  his  case  w 
There  is  no  case  made  by  the  bill,  to  make  the  sale  to  Mrs.  ft 
C  ^^^  1  head  bad ;  but  it  is  brought  before  tfie  Court,  merely  on  the 
to  defendant  Wrigley.  As  to  tfie  first  transaction  being  a  morb 
that  is  no  otjeotion ;  an  executor  may  make  a  mortgage.  In  J 
V.  Lord  Orrery  it  was  a  mortgi^e.  In  this  case  the  first  trai 
tioa was  the  mortgi^  to  North.  It  is  ssud  to  be  for  the  de 
Bradbury ;  but  that  is  not  made  out  in  proof,  or  even  tfi 
owed  North  any  thing.  At  this  length  of  time,  the  Court  will 
sume,  that  it  was  necessary  for  the  payment  of  the  debts  o: 
testator.  Though  a  trustee  to  pay  debts,  cannot  sell  to  pa 
own  debt^  an  executot  from  his  general  power  over  the  assets 
and  the  vendee  may  retain,  Ithell  v.  Beane,  1  Ves.  215.  b 
cannot  be  presumed  now,  that  either  the  transaction  with  N 
or  between  him  and  Mrs.  Whitehead^  had  any  unfair  m< 
Nor  is  there  any  ground  to  suggest  that  Mrs.  Whitehead  dii 
pay  die  consideration.  Then  Wngky  has  a  right  to  stand  in 
place  of  Mrs.  Whitehead.  He  did  not  take  the  estate  fron 
administnitrix ;  be  bought  it  at  a  sale  where  it  was  sold  on  the 
of  MiB.  Whitehead.  / 

..II 
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Unless  absolute  fraud  or  collusion  is  shewn,  the  sale  is  good ;  to 
prote  it  otherwise,  it  must  be  shewn  that  the  purchaser  knew  the 
executor  or  administrator  was  not  acting  in  his  character  as  such. 

fVrigley  has  been  ever  since  in  possession,  and  has  laid  out  a 
Jpreat  deai  of  money  on  the  premises,  treating  them  as  his  own. 
JBedford  ▼.  W^odham  and  nyait,  Exchequer,  27th  February, 
1790. 

Mr.  Mitfordj  in  reply. — The  case  of  Savage  (Bill)  v.  Humble, 
is  on  a  ground  which  applies  to  the  present  case. 

In  Sonney  t.  Ridgard,  the  great  objection  was,  that  the  will 
ordered  a  sale^  therefore  a  mortgage  was  not  a  compliance  with 
the  wiiL 

I  admit  that  where  the  trust  is  general,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  mone/;  but  when  the 
mone^  is  to  be  applied  to  the  payment  of  debts,  then  the  purchaser 
is  obliged  to  see  to  the  application. 

The  present  case  is  to  be  judged  of  upon  the  sailie  principles. 

Meaa  v.  Lord  Orrery  is  a  case  that  has  been  much  relied  upon ; 
bat  upon  considering  that  case.  Lord  Hardwicke  rested  much  on 
the  particular  circumstances.  He  argues  on  that  case,  that  th« 
executors  had  held  it  out  that  it  was  the  estate  of  Mead  the 
younger. 

Here  was  ai  specific  direction  how  the  estate  was  to  be  disposed 
of;  I  admit  that  will  not  supersede  the  general  power  of  the  ex- 
ecutor. It  is  suggested  that  North  supplied  the  money,  and  that 
it  was  conveyed,  by  way  of  mortgage,  to  North.  He  recited  ii| 
the  mortgage  deed,  what  he  thought  necessary  to  make  his  title  a 
good  one  \  he  recites  the  will,  and  that  the  money  was  wanted  for 
payment  of  debts.  He  was  aware  that  such  a  recital  was  necessary, 
oecause  it  was  a  disposition  m  contradiction  to  die  will. 

Then  comes  die  second  conveyance  to  Mrs.  Whitehead.  It 
must  be  known  at  tliat  time,  what  were  the  debts  of  the  testator '; 
Ae  recital  is,  that  the  mpnqr  raised  was  for  the  dij^hairge  of  other 
outstanding  debts  and  funeral'  axpences ;  so  that  ^80  was  i^ll  that 
was  tfien  wanted  for  the  payment  of  the  debts  and  funeral  expetices 
of  the  testator.  The  recital  shewed  that  the  parties  knew  that  it 
wainecesssury  to  support  the  transaction,  that  die  m6uey  should  be 
wanted  for  the  payment  of  debts;  and  wheA  they  advance  mor^ 
money  after  such  a  recital,  they  pronounce  judgment  against  them- 
sdves.  The  third  instrument  fs  equally  objectionable,  it  takes 
tiotice  of  the  same  recital.  It  is  not  pretended  that  the  £20  se- 
cured by  the  indorsement  was  wanted  for  payment  of  debts.  The 
diird  instrument  recites,  that  it  was  in  consideration  of  ^130  with- 
out any  thing  further.  It  does  not  say  over  artd  iabove  the  other 
sums.    Iliese  are  very  strong  circumstances^^   to  shew  that  the 

Crties  knew  it  was  not  a  fair  transactioiu    Tliis  deed  ought  to 
ve  recited,  that  the  sum  of  ;C}SO  was  over  and  above  the  former 

sums. 
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1792.         sums.     It  condemns  itself^  for  it  recites  the  former  deed,  wliicl 

.  v«v^  shews  tliey  knew  it  was  necessary  that  the  money  should  be  waiite 

Anuhkw        for  payment  of  debts.     It  is  to  be  presumed,  therefore,  that   th 

VaioLiY        i^Cison  of  tliere  being  no  such  recital  was,  that  it  was  not  the  fact. 

^Jfhis  distinguishes  the  present  case  from  that  of  Mead  v.  Lor 
Orrery f  the  parties  there  could  not  presume  the  recital,  that  it  w« 
the  money  of  young  Mead,  false.  Here  if  tlie  sum  was  not  addi 
tionai  to  those  raised  before,  the  conveyance  was  for  a  Teiy  inadc 
quate  price ;  if  it  was  in  addition  it  should  have  been  recite 
that  it  was  so.  11iis  brings  it  to  the  very  case  put  in  Ercer  v.  Cot 
bet,  there  19  the  fraud  that  will  vitiate  the  sale.  Then  only  the  (wi 
first  instruments  being  fair,  MrsJIV/iVe/jec/^fs  interest  was  redeem' 
able  on  payment  of  ^'80,  and  fVrigley  purchased  with  full  notice 
that  only  i£80  was  necessary  for  the  purposes  of  the  will.  If  1 
mortgagee  sell  to  a  tliird  person^  that  third  person  will  be  redeem* 
able.  Wrigley  was  bound,  because  he  must  see  by  the  deeds  thai 
«£80  only  was  necessary.  Where  a  person  takes  an  assignment  ol 
a  inorti^e^  he  is  bound  to  see  what  13  due  at  the  time  he  takes  it. 

His  Honor  fhis  day  gave  judgment.  After  stating  the  case  al 
laive,  he  went  on  to  the  following  effect : 

If  this  had  been  a  recent  application,  and  the  matter  quarrdled 
with  immediately,  the  circumstances  are  so  suspicious  tliat  it  might 
have  been  set  aside.  The  testator  here  wished  what  no  testatoi 
has  a  right  to  do,  that  the  debts  should  be  paid  in  the  way  chai^ged 
by  the  will  {out  of  rents  andjprqfits)  but  an  executor  is  not  bound 
to  comply  with,  such  a  desire  in  a  will,  as  he  may  be  compelled  tfl 
pay  the  debts  tooner  than  theyqiin  be  paid  according  to  the  charge, 

But  would  a  bon&fide  purchaser  be  bound  to  enquire  as  to  Uie 
necessity  of  raising  the  money  i  I  think  he  ought,  and  that  it  was 
suspicious  that  the  estate  was'given  away  without  cause.  I  think 
therefore,  thai  if  this  had  been  quarrelled  with  during  the  life  of 
Bradbury  VLiiA  his  wife,  there  might  have  been  relief.  But  from 
1758  to  1770J  Whitehead  dLtidAntill  haive  be^n  in  possession  con- 
trary  to  the  intention  of  the  will.  What,  were  the  persons  inteirr 
ested  to  lie.  by  all  this  while  i  Though  Uieir  legacies  were  contin- 
[  136  ]  g^nt,  they  had  such  an  interest  as  entitled  them  to  know  what  debt$ 
the  testator  owed,  and  what  part  of  his  estate  had  been  applied  to 
the  payment  of  them.  Then  what  is  the  case  in  1 779  ?  The  de- 
fendant purchased  the  estate  at  a  public  auction,  and  then  the  par* 
ties  interested  gave  notice  of  theur  claims.  Then  it  is  truly  said 
that  notice  could  only  affect  Whitehead  and  Antill,  for  it  has  been 
repeatedly  held,  that  where  the  vendor  has  no  notice,  notice  to  the 
vendee  is  immaterial,  as  otherwise  the  estate  would  be  inalienable 
for  ever.  The  purchaser  stayed  two  years,  and  then  completed 
the  purchase. 

I  should  do  a  very  violent  thing  if  I  was  to  relieve  in  such  a  case 
astliis. 

Then, 
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Then,  as  to  the  cases  on  the  subject.     It  is  said  this  is  a  sort  of         1792. 
case  where  a  court  of  equity  will  not  give  relief,  and  for  this  pur-  v^^w 

poie  Afeadv.  Lord  Orrery ,  and  Nugent  v.  Gijford  are  cited:  it  is  Aw  drew 
8(ited  that  the  power  of  the  executor  is  such,  that  he  can  make  a  -^u^nt  v 
titlfl  to  a  purchaser,  even  though  for  his  own  debt. 

Nn^t^yr.Giffhrd,  is  very  shortly  stated  in  I  Atk.463.  it  ap- 
pears Irom  the  Register's  book,  that  it  was  not  a  specific  devise 
of  a  term.  It  is  nowhere  decided  that  the  executor  can  sell  a  term 
tpedficaUy  devised  for  his  own  debt.  In  that  case  it  was  part  of 
the  general  assets  of  the  testator.  It  is  in  the  Register's  book, 
J738.  JS.  117.  It  was  a  term  vested  in  trustees  for  Sir  Richard 
BUliMgt  and  his  wife.  Sir  Richard  Billings  by  his  will  gave  se^ 
mal  specificlegacies,  and  made  Mr.  ^r^fi^tf,  his  natural  son^ 
eieciitor  and  residuary  legatee.  In  1718,  two  years  after  Sir 
SkkartPs  death,  the  son  bad  become  indebted  to  Knight,  one  of  '    i 

ife  trustees  of  the  term.  He  assigned  to  Knight  the  term>  in  as 
much  as  he  could  as  executor,  and  there  was  an  account  settled 
between  them :  there  was  no  bill  for  an  account  against  ArundelL 
It  was  not  incumbent  upon  a  purchaser  from  dn  executor  anK)  re* 
liduary  I^aitee  to  enquire  whether  the  debts  were  paid*  11iat  case 
may  be  rightly  determined.  In  Mead  v.  Lord  Orrery,  3  Atk.  9,S5. 
there  were  three  executors,  one  of  them  had  a  share  of  the  residue* 
He  had  occasion  to  give  security  in  the  Master^s  office>  and  fbr 
thai  porpoae  assigned  to  the  Master  a  mortgage  of  his  testator,  re-  [  137  ] 
odag  a  sum  due  upon  it,  and  that  the  sanie  was  his  broper  mooejf  { 
aad  the  other  executors  joined  in  Ae  conveyance,  in  both  these 
cans  dierefore  the  vendei^  bad  reasonable  •ground  to  believe  the 
lendors  had  good  titles.  If  the  case  Mood  merely  on  the  executoir 
nakiBgtbe  siecurity,  it  would  be  Tery«usjpieioa#;  but  Lord  Hard^ 
ajdhs  relied  qwj  his  being  enStUkd-  is  re$miary  legatee:  In  Satagt 
KHtmM&f^l  should  hate hdrdly  absentedio  the  reversal.  In  Ewer 
V.  CftrAsT,  the  MMer  of  the  Rolls  seends'to  thmk  that  case  hii 
fonetoo  ftr:  it  is^  not  a  veijr  cleat*cSs#fe,  but  it  a)p)>ears  there  bad 
been  bills 'ffiedifi>ChartteetyciDncehiing  at,  and  thtat  there  wtts*.i 
bdl  depending  when  Sir  WilUam  Humble  advanced  his  moneys 
Gantit  that  exacbior  had  been  dinrraed'  to  transfer  hii  trust,  so  that 
he  was  under -a  decree  to  transfer  when  he  mortgaged  to  Browh 
u&  tttetvniri^tti.Humbk  I  Mh.  Savage  got  another 

decrte.  If  these  Here  the  grounds  on  which  the  House  of  Lords 
proceeded,  I  must  dissent  from  tiieir  judgment.  "^Thi^  was  not  th^ 
common  c4soof  an  executor  mortgaging  the  property  of  the  testa- 
tor, nrfiieh  might  or  might  not  1^  for  the  pnrposies  of  the  will'. 
IWre  wasno  lawyer  at  that  time  in  the  house,  (unless  perhaps 
Lord  Somen)  and  the  case  vras  much  embarrassed  by  circumstan^ 
ces.  Crane  v.  Drake,  2  Vern.  61 6.  was  determmed  on  the  ground 
that  the  alienee  was  a  party  to  the  fraud,  and  was  consenting  to  a 
devastavit.  In  Ewer  v.  Corbet,  it  was  only  held  that  the  testator 
Ittviog  given  property  specifically,  could  not  preVent  the  remedy 

of 
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179d»         of  the  creditor.    In  Crane  t.  Drake^  there  jras  another  drcmn- 

w-^/^  stance,  it  was  to  pay  bis  own  debt.    Can  there  be  a  stronger  casi 

Aanaaw        of  a  devastavitf  tlian  an  executor  aliening  the  property  of  his  le» 

IV^aULBT.       ^^^  ^^  P^y  ^  ^^*^  debts,  and  the  alienee  there  knew  Aat  tin 

plaintiffs  debt  was  due?     In  Pageiy.  Hoikins,   Pre.  Cb.  431. 

Giib.Eq.Rep.  111.  it  is  said,  Mr.  FemonviWB  much  disaatiafied 

with  tlie  decree.    But  in  Meadv,  Lord  Orrery ^  Lord  Hardwkki 

said  he  saw  no  grounds  for  that  dissatisfaction.    There  b  a  note  in 

Gilbert,  that  Mr.  Talbot  referred  to  a  case  (i^hen  Lord  Cospef 

had  the  seal  before)  that,  where  the  party  knew  of  other  detita,  be 

could  not  take  the  testator's   property  in  satisfection  of  his  owa 

debt    A%  to  Elliot  v.  MerrimaHj  it  is  not  necessary  to  attend  Wf 

particularly  to  the.  circumstances  of  that  case ;  the  dismission  was 

in  favour  of  the  alienation;  the  bill  was  dismissed  with  coista 

[  138  ]       With  respect  to  a  trust  for  payment  of  debts,  there  is  no  pretenca 

that  such  a  trustee  could  alien  in  payment. of  his  own  debt,  ItkH 

y.Beane,  lVeB.215. 

,.  Mortgieiging  is  not  the  natural  way  of  paying  debts,  thongh,  in 
BQjoae  cases,  it  may  be  the  moat  proper  way ;  but  it  would  lead 
to  an  enquiry  ai  to  the  circumstance  of  the  testator's  estate. 

•  ■        ■ 

Here  Mr.  Mitford  acknowledged  he  could  not  impeach  the  first 
9r;second  transactions. 

.  Botmey  y.  Bidgard  is  very  much  like  this  case ;  there  the  ese- 
ctttor  sold  the  term  which  came  by  mesne  assignments  to  Van  Jfif* 
dirt.  £npugh  wa9  ditck^ed,  ia .Sir  Thonm  SewelTs  opinion,  is 
obtain  a  decree.^  .Fan  Mildert,  ia  hk.  petition  for  a  rnhfagiM 
stated,  thai  h^wi$0]mf€ka9erfrQm  other  purcluuers^  that  AeAod 
no  notiup  ipidAadb^  tmatty^y&arM  iu  posieision.  LwdKet^fon 
proce^ed  meiely  on  length  or  time;. he  said  notbiog  was  cleani 
thantbiit  ap  executor  iwy  sell  the  property  of  :the  te^tor,  .and 
that  the  purchaser  need  not  see  to.  the  circumstances  of  the  test» 
tor^s  estate;  butif  there  is  any.firaud,  ,lh^  the  purchaser  nuiat  see 
to  the  circumsitipces :  ^t  is  notfiecessary  that  a  mor^ge  deed  fitMn 
the.  executor  should  recite  that  .the  money  is  borrowed  for  the  pay- 
ment of  debts;  but  it  must  appear  that  it  was  not  for  payment^ol 
debts  to  vitiate  it:  iknlBaryuird  had  notice  the  term  was  spedfi* 
cally  given ;  but  that  he  sboidd  decide  it  merely  on.lbe  length  a 
time :  and  then  cited  two  caseA  as  to  the  analogy  to  the  statutes  o] 
limitation  (a). 

Sol  shall  do  in  this  case.  If  it  had  come  recendy  before  me 
under  so  suspicious  circumstances,  there  might  have  been  a  casi 
for  relief.  As  it  is,  I  must  dismiss  the  bill ;  but  as  the  defendam 
had  some  notice,  and,  I  dare  say,  hud  a  beneficial  bargain,  I  wil 
give  no  costs  (b). 

(a)  As  to  the  effect  of  length  of  (h)  The  doctrine  and  cases  upoz 

timey  vide  I}elanm§.Y,  Urmmi,  ante,  tim  subject  were  much  discuMed  ii 

vol.  iii»  633.   Herey  ?•  Dinwoodf,  poit,  the  late  cases  of  HiU  v.  Simp$oHy  7  Ves 

aSB.  ,  I5t.     Hawkifu  ▼.  TafJur,  t$  \e%,  «^9 
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M*Uti  V.  DrummorJj  14  Ves.  555, 
ilfirmed  by  Lord  Eldan,  upon  appeal, 
V  Vn.  I5f .  The  extent  of  Uie  power 
•f  the  execvtor  over  the  property 
vUch  he  uket  from  his  testator,  as 
collected  fW>iii  several  passages  in  the 
▼eiy  lominoas  judgments  delivered  in 
thoie  eaMt  may  be  thns  shortly  stated. 
TfaoBgh  executors  are  in  eqoity  mere 
trustees  for  the  performance  of  the 
wilt,  yet  in  many  respects,  and  for 
May  purposes,  third  persons  are  en- 
titled to  consider  them  as  absolute 
owaers.  The  mere  circumstance  that 
ihcy  are  executors  will  not  vitiate  any 
tTMsactiao  with  them ;  for  the  power 
of  dbposition  is  generally  incident, 
bdag  frequently  necessary;  and  a 
ttntter  shall  not  be  put  to  examine, 
vhether  in  the  particular  instance  that 

rer  haa  been  discreetly  exercised. 
1  greater  variety  of  cases  also  an 
cttcQior  my  be  taken  to  be  entitled 


even  to  pledge  the  assets.  But  tliistfgh 
dangerous  to  restrain  the  power  of 
purchasing  from  him,  it  seems  to'  l)e 
clear  that  the  assets,  when  kmnon  to  be 
mchf  shall  in  no  case  be  applied  to  the 
payment  of  the  executors  debt ;  and 
even  if  it  appears  that  the  person 
advancing  the  money  upon  a  pledge  of 
the  assets  has  any  knowledge  of  an 
intended  application  not  cotrformable  to 
or  connected  mth  the  character  qf  exe* 
cutor,  he  shall  be  held  liable ;  for 
though  there  is  considerable  difference 
between  advancing  money  at  the  time 
upon  security,  and  taking  a  security 
in  discharge  of  an  antecedent  debt, 
yet,  if  it  should  appear  in  the  trans* 
action,  that  the  borrower  is  about  to 
apply  the  money  raised  on  the  tcs- 
tiltor's  property  to  objects  with  which 
his  affairs  have  no  connection,  tha 
lender  shall  be  held  answenble. 


1792. 


Amdrbw 

V. 

Wriclit. 


(m)PttYOlt  t.  HiLt. 

WILLIAM  BARBER  mtide  his  will,  dated  17th  of  fVft- 
ruofyf  1780,  and  thereby  gave  to  his  wife  Mtny  Barber, 
Wr  executors  and  administrators,  .£11750  in  trust,  to  place  out 
tbe  same  at  interest,  and  to  pay  the  interest  and  produce  thereof 
vHo  his  niece  Sarah  Taylor,  during  her  life,  and  after  her  de- 
cease he  gave  the  princi[wl  sum  to  ^e  child  or  children  of  Sarah 
layibr,  share  and  share  alike ;  but  if  she  should  die  without  leav- 
ing any  child  or  children,  then  it  was  the  testator's  will  that  his 
^ttf  sic.  should  pay  the  interest  to  die  defendant  Catherine  Ma* 
«Mi  during  her  life,  and  after  her  decease  he  gave  the  principal  to 
^  child  or  children  of  Catherine  Mason,  share  and  share  alike ; 
tad  the  testator  gave  to  his  wife,  SfC,  another  sum  of  ^1,750  in 
^nist,  to  lay  the  same  out  at  interest,  and  to  pay  the  interest  to  the 
^Itfemlant  Catherine  Mason  during  her  life ;  and  after  her  decease 
lie  gave  the  principal  to  the  child  or  children  of  the  said  Catherine 
Uuon,  share  and  share  alike,  and  appointed  his  wife  sole  ex- 
ecutrix. 

The  testator  died   in  September  1783,  without  revoking  his 

^'dl,  and  his  widow  proved   the  same,  and  invested  the  said  two 

sttins  of  ;£  1,750  each  in  the  purchase  of  Sper  cent,  consolidated 

Bank  annuities, 

Sarah  Taylor  died  in  the  life-time  of  the  testator  without  issue : 

The  widow  soon  after  intermarried  with  the  defendant  Hill: 


Rolls,  1st  Dee. 

A  feme  covert 
being  entitled  to 
the  interest  of 
funds  for  life,  her 
husband  makes  a 
general  assign- 
ment of  his  estate 
Ibr  the  benefit  of 
creditors;  the 
assignees  shall 
not  take  the  divi- 
dends without 
making  a  provi. 
sion  for  the  wife. 

[139] 


Vot.  IV. 


(as)  Womdl  V.  Mtaiar,  Cox*8  P.  W.  1. 4^9. 

1 


They 
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1792.  The  defendant  Mason  (the  husband  of  defendant  CatiierineMm 

w^^<^  son)  being  indebted  to  the  plaintiffs  and  other  persons,  15th  m 

PRTOft  November^  1788,  made  a  general  assignment  to  the  plaintifli  • 

Hill.  ^  ^iock  in  trade,  debts,  and  other  effects  whatsoever,  in  trusty  i« 

themselves  and  the  rest  of  his  creditors. 

[  140  ]  The  plaintiffs  filed  this  bill  against  Hill  and  his  wife,  as  tnistocs 

and  against  William  and  Catherine  Mason,  praying  to  be  paid  lis 

interest  and  dividends  on  these  two  sums,  until  they  should  ha^ 

received  their  full  demands. 

The  question  was,  whether  the  assignees  were  entitled  to  the: 
dividends,  without  makmg  a  provision  for  Catherine  Masati  fk 
life,  she  having  children  (by  the  co-defendant  fVilUdm)  viho,  afti 
her  decease,  would  be  entided  to  the  principal. 

Mr.  Mitford  and  Mr.  Rkhards,  for  the  plaintiffs,  instsled  dMl 
the  asngnees  of  Mason  had  a  right  to  the  dividends  for  CtOherim 
Mason*3  life,  till  they  and  Mason*8  creditors^  entitled  under  the 
deed,  should  have  received  their  full  demands : 

They  insisted  that  a  wife's  equitable  interest  in  personal  pro- 
perty was,  by  the  law  of  England,  a  right  vested  in  the  husband, 
and  assignably  by  him  tp  his  creditors : 

They  admitted  the  general  equity  of  the  Court,  in  requiring  i 

settlement  upon  the  wife  before  the  husband  could  obtain  her  pro 

N.  p«rty,  either  ffoat  the  Cour^  if  it  was  there,  or  out  of  anyoiki 

fund  in  trust  for  the  wifec 

They  admitted  this  equity  in  the  case  of  a  bankrupt,  as  €epn 
aented  by  assignees : 

But  they  insisted,  that  no  case  was  lo  be  found  in  whidi  tiM 
Court  had  extended  this  rule  to  a  mere  life-estate  of  the  wife;  c«» 
tending  tbat^  in  principle,  it  could  not  fall  within  the  rule  ;  beoaM 
if  it  was  considered  as  intended  for  her  maintenance,  the  huabaai 
had  fairly  bought  it  fay  his  obl^ation  to  maintain  the  wife^  aa  wdi 
as  to  pay  her  debts. 

Mr.  Hardinge  and  Mr.  RomUly  contended,  first,  that  under  tiM 
will  her  equitable  interest  was  to  be  considered  as  her  aam;  am 
payable  to  her  separate  use^  as  between  her  and  the  assignees  ei 
her  insolvent  husband : 

That  if  a  trust  was  created  by  deed  or  will  for  annual  paymeBd 
to  a  wife  so  described,  that  species  of  trust  indicated  upon  the  hck 
of  it  a  purpose  to  disable  the  marital  control  of  the  husband  o>vei 
the  annual  provision. 
1^  141  1  They  admitted  the  case  of  Xee  v.  Prideaux  (ante^  vol.  iii.  p.  381. 

to  have  been  determined  upon  the  supposition,  that  no  separate  iisi 
of  the  wife  could  there  have  been  deemed  within  the  purpose  ol 
that  instrument,  unless  it  had  been  superadded  that  her  single  re- 
ceipt should  be  a  discharge ;  but  they  argued  that  the  words  then 
added  were  here  implied. 

Having 
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Having  s^id  thipy  were  to  look  at  the  intention,  they  laid  stress  1792. 

upon  the  direction  of  annual  p^*ments  to  the  wife  so  described:  ^^^^^ 

there  could  be  no  middle  intention  ;  the  testator  nieant  the  wife         Pryor 
^d  husband  should  have  it  between  them^  or  he  meant  the  M'ife  Hri.L. 

should  have  it  alone.  If  he  nieant  the  former^  he  would  have 
directed  tke  use  for  the  husband  and  wife  during  their  joint  lives. 
Ittdireetihg  payments  to  her,  he  directs  and  authorizes  payment 
into  her  hand.  By  authorizing  that  payment^  so  as  to  indemnify 
those  who  make  it^  he  means  to  guara  the  payment  against  thi^ 
hibband. 

ttiey  snid^  if  the  additional  words  here  had  been  for  her  live-' 
l&ood  or  maitttetiance,  it  would  not  be  a  point  of  any  doubt  diat 
her  husband  coutd  not  have  parted  with  it ;  that  here  these  words 
were  clearly  implied : 

%t  they  laid  mwe  stress  upon  their  second  proposition,  by  which 
1%  c#nleflMl«d,  that  if  no  separate  use  could  be  found  in-  th«  will^ 
]9k  tlieM  pUtintiffs  could  not  recover  the  dividends : 

Thut  k  Urts^  in  priiiciple>  the  case  of  a  bankrupt,  in  which  they 
ioiifted  that  authorities  would  be  foutid  against  a  similar  claim. 

They  quoted  Vandenanker  v.  Desboroughf  2  Vem.  96.  which  re- 
port tbfey  confirflEied  in  substance  from  the  Krister's  book» 

Tkare  £800  was  put  iu  trust  for  the  purchase  of  land;  which  [  142  ] 
land  wa»  t»be  settled^  so  as  that  atter  the  death  of  the  wife  of  /•  S. 
iti^ould  go  to  her  children,  aad  the  interest  of  the  fund  should  go. 
M  the  profits  of  the  estate  were  to  go.  /•  S.  became  a  bankrupt, 
Tbe  asa^eea  demanded  the  interest  of  the  fund  during  the  joint 
litea  of  the  husband  and  the  wife*  It  was  refused^  and  tJie  Court 
iiid  this  was  intended  as  a  trust  for  the  wife  by  a  relatioRi  and  was 
lUeaded  for  ber  mainteoaoce*  They  ordered  that  her  trustees 
Aouid  have  it  for  ber  s^arate  Use^  isrithout  enqyify  before  the 
Master  into  her  circumstances,  or  if  any,  and  what  settlement  had 
kim  sMde  upon  her : 

They  insisted,  that  between  assigtiinont  by  operation,  of  law,  and: 
tirignment  by  deed^  there  was  no  difference;  which  they  proved  by 
dncaae  of  Ormf  V.  Kentitk,  1  Atk.  280. 

They  quoted  Ex  parte  Coys^ame,  I  Atk.  192.  and  1  Co.  Bank. 
Uv,  p.  S23.  as  a  case  in  point: 

iMre  the  bankrupt's  wife,  before  she  married,  bought  of  Sir 
Edward  Smith  an  annuity  of  £40  a  year^  for  the  joint  lives  of  her- 
lelf  and  the  seller : 

Smith  eiECCuted  a  bond  to  Weur  for  the  payment  of  this  annual 
som  to  him,  Wear  to  receive  it  in  trust  for  the  purchaser.-  Smith 
alio  gave  a  warrant  of  attorney,  Sfc, : 

The  husband,  upon  his  marriage,  took  the  bonds,  and  received 
the  arrears  till  his  bankruptcy : 

Upon  his  last  examination  he  gave  them  up.  The  assignees 
were  going  to  sell  the  annuity,  and  pay  the  purchase-money 
tmon^st.creditors^  without  provision  for  the  wife;  she  applied,  and 
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the  Court  ordered  that  the  annuity  should  be  kept  on  foot  for  h 
sole  and  separate  use,  to  maintain  her  and  her  child.  The  secu 
ties  were  put  into  the  hands  of  her  trustee. 

They  also  contended^  the  permission  as  to  the  continuing  recei 
of  the  dividends  by  the  wife,  was  an  implied  waver  of  any  su 
claim  on  the  part  of  the  assignees^  who  were  now  sweeping  aw 
the  whole,  without  an  offer  of  one  shilling  for  her  and  for  her  cb 
dren.     They  called  this  permission  fraudulent : 

At  the  worst,  they  demanded  a  reference^  to  see  what  settlemc 
the  husband  had  made,  but  thought  it  ripe  for  a  decision  that  a 
was  to  keep  these  dividends^  inasmuch  as  they  were  intended  I 
her  provision,  independent  of  her  husband,  which  his  aasignmc 
should  not  affect,  so  as  to  deprive  her  of  tlie  benefit. 

Mr.  Miiford,  after  a  discussion  of  the  two  cited  cases,  which  1 
represented  as  being  inaccurate,  or  very  erroneous,  admitted  thi 
if  the  wife's  claim  had  been  to  a  principal  sum,^  the  demand  of  tl 
reference  to  the  Master  could  not  be  resisted  ^  but  attempted 
distinction  between  her  claim  to  interest  and  principals 

» 

Master  of  the  Rolls* — ^This  is  a  general  asrigmnent  by  ffWk^ 
Mason  J  of  ail  his  effects  to  the  plaintiffs,  in  trust,  for  bis  credilon 
and  it  conies  to  this,  whether  the  assignees  are  entitled  to  the  iefe 
rest  of  the  ftmds  for  the  life  of  the  wife.  The  assignment  in  ik 
case  being  equivalent  to  an  assignment  in  law  by  bankruptesff 
cannot  see  why  the  Court  should  not  admit  the  same  equity,  < 
calling  on  the  assignees  to  make  a  provision  for  her.  The  assq 
nees  are  not  entitled  to  the  annuity  without  making  such  proi 
ston,  1  Atk.  19£.  If  the  parties  cannot  agree,  I  can  only  say, 
cannot  assist  the  assignees  to  get  it  without  their  making  a  prov 
sion  (a). 

His  Honour  therefore  referred  it  to  the  Master,  in  order  tbi 
the  assignees  might  make  an  ofier  (A). 


(a)  For  tlie  cases  in  which  the  wife*! 
eqaity  has  been  enforced  against  the 
gemrdl  asst|piees  of  the  hiuband,  vide 
Burden  v.  Dadi,  ft  Ves.  jun.  607. 
OnofU  V.  Prebert^  ib.  680.  Browm  v. 
Clark,  5  Ves.  166.  Freeman  v.  Parsley^ 
ib.  421.  Ldunb  v.  MUneSf  5  Ves.  507. 
Carr  v.  Taylor,  10  Ve^.  574.  Beret' 
ford  V.  Hoboon,  1  Mad.  Rep.  S6e, 
where  against  the  parf toUor  oMtigneeo 
of  the  hu$bandfor  valuable  eomideraiioH, 


vide  Earl  if  SaliAurf  v.  Nmeio 
1  Eden,  370,^  and  the  Editor's  note 
it  Like  v.  Bere^ord,  3  Ves.  51 
Maeamiefv.  PhiKptf  4  Ves.  15.  Frm 
V.  Franco,  ib.  515.  Mitfordw.Mitfm 
9  Ves.  87.  H'riglU  v.  Morky,  U  Ve 
17. 

(6)  As  to  the  amount  of  the  oMm 
ance  to  be  made  to  the  wife,  vie 
Beretford  v.  Hoboon,  ciL  sup.  whei 
all  the  cases  are  cited  and  considerei 
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Shawe  v.  Cunliffe. 

T.  Lincoln's-Inn 

1117   #    .      i.  1  -  .         ,  .  1  Hail,  10th,  lllh 

£l£i  facts  of  this  case,  amongst  other  thiogs^  were  these :  December. 

Sit  Ellis  Cunlife  by  will,  dated  14tb  April,  17j54,  bequeathed  as  .^^J^Sy^S**- 
follows  :  '^  I  do  hereby  direct  div  executors,  hereinafter  named,  to  iiuini,aiid  WUtom. 
lay  cot  and  invest  the  sum  of  £1,000,  part  of  my  said  personal  Where  a  legacy 
estate,  at  interest,  on  real  or  government  securities,  or  parliamentary  J«P«nd*  on  a  con- 
fttods,  and  from  time  to  time  to  pay  the  dividends,  interest,  and  t«nedjiate  in- 
proceeds  thereof,  as  the  same  shall  become  payable,  to  my  brother  terest  between 
ShawCf  and  my  sister,  his  wife  (meaning  William  Shawe,  and  jinne,  ^^  ^,ft"foMT 
hii  then  wife,  and  now  his  widow)  and  the  survivor  of  them,  during  hq^  ^he  contiu- 
their  respective  lives,  and  after  the  death  of  the  survivor  of  them,  gency  happening 
thee  to  call  in  the  said  principal  sum  of  ^1,000,  and  to  pay  the  ^^  Jucf  "f^bai 
WDe  to  all  and  every  their  daughter  and  daughters,  and  younger  fails  into  the' 
80D  and  sons  living  at  the  time  of  the  decease  of  such  survivor,  residue, 
equally  to  be  divided  between  or  amongst  them  (if  more  than  one) 
mre  and  share  alike ;  and  if  there  shall  be  but  one  such  daugliter 
or  younger  son  living,  then  to  such  one  daughter  or  younger  son. 
Also  I  direct  my  said  executors  to  lay  out  and  invest  the  further 
iiHD  of  ;£  1,000,  other  part  of  my  said  personal  estate,  at  interest, 
oa  Mich  security  as  aforesaid,  and  from  time  to  time  to  pay  the  in- 
iQiest,  dividends,  and  proceeds  thereof,  as  the  same  shall  become 
payable,  to  my  sister  Mary  Cunliffe,  spinster,  during  her  life,  and 
ifler  her  decease,  to  call  in  the  principal  money,  and  pay  the  same 
into  ail  and  every  her  daughter  and  daughters,  younger  son  and 
tons,  living  at  the  time  of  her  decease,  equally  to  be  divided  be- 
tween or  amongst  them  (if  more  than  one)  share  and  share  alike ; 
snd  if  there  shall  be  but  one  such  daughter  or  younger  son  then 
living,  then  to  such  one  daughter  or  younger  son.    And  if  my  said 
alter  shall  have  no  such  daughter  or  younger  son  living  at  the  time 
of  her  decease,  then  to  my  said  brother  and  sister  Showers  daughter 
nd  daughters,  and  yoimger  son  and  sons,  in  such  and  the  same 
Btmer  as  the  said  first-mentioned  sum  of  £1,000  is  hereinbefore 
<iurected  to  be  paid  to  them.     And  in  case  any  such  daughter  or        [  1^^  ] 
^aii^ters,  or  younger  son  or  sons,  of  my  said  brother  and  sister 
Shame,  or  my  said  sister  Cunliffe,  shall  at  the  time  of  the  decease 
of.  their  respective  parents  be  infants  under  the  age  of  twenty-one 
jears,  and  such  daughter  or  daughters  shall  be  then  unmarried, 
then  the  share  or  shares  of  him,  her,  or  them,  shall  be  paid  to  his, 
W,  or  their  guardian  or  guardians,  for  the  time  being,  whose  re* 
oeipt  and  receipts  shall  be  a  sufficient  discharge  to  my  said  execu* 
tors  for  the  same.     And  in  case  my  said  brother  and  sister  Shawe 
ihall  depart  this  life  without  having  any  such  daughter  or  younger 
Km  living  at  the  time  of  the  decease  of  the  survivor  of  them, 
tben,  as  well  as  the  first-mentioned  sum  of  £  \  ,000,  as  also  the 
lilt-mentioned  sum  of  £1,000,  in  case  of  the  decease  of  my  said 

sister 
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1793*         sister  Mary  Cunliffe,  leaving  no  daughter  or  younger  son  then 
wvi^  living,  shall  go  and  be  considered  as  part  of  the  residue  of  my  per- 

8HAWB         sonal  estate." 
'  CuvuFFE.  ^°^*  ^^^^  giving  some  pecuniary  legacies,  the  said  testator  gave 

and  bequeathed  the  residue  and  remainder  of  his  personal  estate  to 
his  said  executors,  in  trusty  for  his  eldest  or  only  soq  :  and  in  case 
he  should  leave  no  such  son,  or  he  should  leave  such  son,  and  socb 
son  should  die  without  lawful  issue  of  his  body  before  h^  ebould 
attam  the  age  of  twenty-one  years,  then  the  said  testator  by  his  said 
will,  disposed  of  other  part  of  his  said  personal  estate  ia  tjie  wofdi 
pr  to  the  purport  and  effect  following ;  m. 

''  But  in  case  I  leave  no  such  son,  or  that  I  leave  sudi  son,  and 
he  should  happen  to  depart  this  life  without  lawful  issue  of  his  body 
before  he  shall  attain  the  age  of  twenty^rone  years,  then  I  do  hereby 
give  and  bequeath  the  interest  of  the  further  sum  of  J£AJOOO  to  my 
said  brother  and  sister  Shawe  respectively  for  their  seferal  lives; 
and  after  the  decease  of  the  survivor  of  diem,  then  the  principal 
sum  to  be  divided  amongst  such  their  child  or  children  as  aforesaidf 
which  failing,  the  said  iC4,000  is  to  sink  into  the  residue  of  ny 
Dersonal  estate :  and  to  my  said  sister  Maty,  the  interest  of  the 
further  sum  of  £4,000  during  her  life,  and  after  her  decease,  the 
principal  to  such  her  child  or  children  as  aforesaid ;  and  if  ao 
such  child  or  children,  then  to  my  said  brother  and  sister  Shawe's 
children  as  aforesaid,  which  failing,  the  said  £^QOQ  also  to  sink 
into  the  residue  of  my  personal  estate," 
[  146  ]  And  the  said  testator  thereby  gave  and  bequeathed  all  the  rest 

and  remainder  of  his  personal  estate  unto  his  brother  Robert  Qm* 
liffe,  afterwards  Sir  nobert  Cunliffef  his  executors,  admmistnUors, 
and  assigns;  and  after  deposing  of  bis  real  estate  as  therein  men* 
tioned,  the  said  testator  d^d  appoint  hi^  said  brother,  the  said  Sir 
Robert  CunMe,  Thomas  Hunt,  Thomas  Manden,  and  Jokm 
Blackburn,  £sqrs.  executors. 

On  the  l6th  of  October,  1767,  Sir  Ellis  Cuulifie  died^  leraiig 
Dame  Mary  Cunliffe,  his  widow,  and  two  dai^bters* 

Questions  arising  upon  this  will.  Sir  Robert  Cuu^e  m  1 76B  filed 
his  bill ;  and  a  decree  was  made  on  the  7th  otMay,  1770 ;  and  (filter 
aHa)  the  said  legacies  of  £1,000  and  £4^000  were  ordered  to  he 
paid  into  the  Bank,  and  laid  out  in  3  per  cents,  and  the  interest  of 
one  set  of  legacies  of  £1,000  and  £4/XX)  was  ordered  to  he  paid 
to  Shawe  and  wife  for  their  lives,  aiui  the  life  of  the  survivor ;  and 
the  interest  of  other  two  legacies  was  ordered  to  be  paid  to  Msuy 
Cunliffe :  with  liberty  at  their  several  deaths  for  the  other  parties 
who  should  be  (entitled  to  apply :  the  clear  residue  was  declaied 
to  belong  to  Sir  Robert  Cunliffe.. 

These  legacies  being  invested  in  £11,544,  S  per  cents,  part  of  it 
was  afterwards,  by  order  of  Court,  laid  out  in  a  mortgage,  to  the 
amount  of  £6/XX),  and  the  rest,  being  £4,755.  9s.  Sd.  3  per ants. 
remained  as  before. 

Sir 
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*Sir  Roieri  Cwnliffey  executor  of  Sir  Elln  CunUffe,  afterwards  179<2. 

died,  and  appointecTSir  Foster  Cunliffe,  and  others,  his  executors.  ^-v-*-; 

Id  1785^  Mary  Cualij^e  died  unmarried  and  without  issue.    lu         &haws: 
1791,  jdmne  Shawe^  having  survived  her  iuusband,  died  alsoi^  leav*'      c^nliffk. 
br  at  ber  death  Joseph  Slkawe  her  ooiy  younger  san>  and  Mary 
mainuhy^  and  M.  H.  Whitehead  her  only  younger  daughters  liv- 
Bf^  at  her  deatb. 

And  now  the  question  was  made  on  the  part  of  Anue  ShavM^m 
tomiger  son  and  daughters,  whethc^r  they,  who  now  became  entitled 
o  Mary  CurtKffe's  ,£1,000  and  £4,000  were  not  also  entitled  to 
he  iiitepmediate  interest  which  had  acarued  thereon  between  tike  r  147  1 
l«ath  of  Mary  Cunliffe  in  1785,  and  the  death  of  Arme  Skawe  in 
.791<  On  the  other  hand,  Sir  Foster  CuuKffe,  8fc.  as  executors 
itf  Sir  Robert  C^tnhffe,  who  was  executor  a«d  residuary  legatee  of 
Kir  ElUs  Cunliffe,  contended  that  sucb  intermediate  interest  was 
mdisposed  of,  and  fell  into  the  general  residue  of  Sir  Ellis  Cacn- 
ifi^B  estate. 

llr.  Soheitor^General  and  Mr.  Ainge,  for  the  plaiatiSs. — ^This 
B  a  qnestmn  of  intention,  ^fhe  testator  has  dislinguisbed  these 
agacies,  and  separated  them  fr^m  the  general  residue  of  bis.  pro* 
feerty.  The  residuary  legatee  can  only  say  this  iaterest  was  never 
[jseo  away  firom  him,  and  therefore  it  beloegs  to  liim  as  undis* 
Mited ;  but  on  the  contrary,  it  was  clearly  givea  away  duriug  the 
iSitotMary  Cunliffe,  and  therefore,  by  the  testator^s  intenl^m,  it 
4aiiM  cDotinae  to  remain  separate ;  and  should  accumulate  for 
hb  suoeeasive  legatees  whjen  they  became  entitked  to  payment. 

They  cited  G^een  v.  Ekins,  2,  Atk.  473.  NicholU  v.  OsbarB^  S 
^W.  419*  Chaworthy.  Hooper,  (ante,  vol,  i.  8^.);  but  tke^ 
riUeiy  relied  upon^^cAer/j/v.  Vernon,  1  P.  W.  783.  and  Bourne  v. 
ISfnte,  which  is  cited  there,  and  also  reported  in  (2  Vent.  34& ; 
IM  they  argued  the  present  bequest  to  be  1^  specisj  residue,  wbicb 
Qiitut  therefore  carry  all  its  own  fruits  aloag  with  it. 

Mr.  Mansfield,  Mr.  Stanley,  and  Mr.  Abbott,  for  the  deCendant 
EBr  Foiler  Cunliffe,  S^c.  representatives  of  Sir  Robert  Cunliffe,  tlie 
residuary  legatee  of  Sir  Ellis  Cunliffe. 

:  Th(S  facta  touching  thin  question,  according  to  the  events  which 
lM?e  happened,  are  few  and  plain.  Upon  the  death  of  Mary  Cun- 
Ij^  in  1785,  the  legacies,  of  which  she  had  the  life  interest, 
iavld  iH>t  be  paid  to  any  person,  until  it  should  appear  who  would 
b»  tbe  younger  sous  and  daughters  of  Shawe  and  wife  at  the  death 
of  the  survivor  of  them.  Anne  Shawe  having  survived  her  hus- 
lMlu«l,.ypon  her  death  in  1791,  those  persons  were  ascertained,  and 
iheu there  was  an  arrear  of  six  years  interest;  viz.  about  j£\,'ZOO, 
lo^be  paid  to  somebody. 

TM  general  rule  of  law  upon  this  subject  is  also  clear;  and  it        [   143  1 
thews,  that  thij»  iuteri^ediat^  iutt^rest  could  not  belong   to  >  the 

younger 
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1792-         younger  son  and  daughters,  ^hose  title  to  the  principal  accrued 
v^v-i'  only  in  1791. 

Sha#i  Interest  is  for  forbearance ;  but  there  can  be  no  forbearance 

CcRLirn  vl^^c  ^cre  is  no  r^t;  and  it  must  be  of  a  vested  right  that  the 
exercise  is  forborne.  But  in  the  present  c^se  no  right  wm  vested 
in  any  person  during  the  whole  of  this  intermediate  period.  ^  II 
^as  purely  contingent,  and  of  course,  all  intermediate  profit  being 
undisposed  of,  must  sink  into  the  residue. 

As  to  the  cases  cited  by  the  plaintiffs,  they  do  not  apply^  or  u 
far  as  they  apply,  they  do  not  conclude  against  the  residuary  legatee 
and  besides  these,  there  are  other  express  decisions  in  his  Aivour. 

Undevised  rents  and  undisposed  interest  stand  upon  very  dis- 
tinct grounds ;  but  this  is  the  interest  of  a  personal  fund. 

Of  personal  legacies,  the  intermediate  interest  may  come  in 
question,  either  on  vested  legacies,  or  on  contingent  legacies. 

As  to  vested  legacies,  1st,  If  the  gift  be  present,  but  die  payment 
be  postponed,  and  the  legatee  dies  before  the  day  of  payment, 
clearly  this  intermediate  interest  falls  into  the  testator^s  residue, 
to  this  point  are  Laundy  v.  Williams,  2  P.  W.  478.  and  Heath  v. 
Peny,  5  Atk.  101.  2dly,  If  the  gift  be  present,  but  the  payment 
postponed,  with  a  bequest  over  in  case  of  the  legatees  dying  before 
the  day  of  payment,  there,  if  the  first  legatee  die  before  the  dayj 
the  rule  diners,  and  the  intermediate  interest  is  to  be  paid  to  the 
representative  of  the  first  legatee  for  so  long  as  he  lived,  and  the 
subsequent  interest  to  the  remainder-man :  to  this  po'mt  are  jfcherh) 
v.  Vernon,  and  Chaworth  v.  Hooper,  already  cited  by  the  present 
plaintiflb :  as  to  Bourne  v.  Tynte,  it  is  to  be  noted  that  Lord 
Hardwicke,  in  Heath  v.  Perry  %  3  Atk.  101.  expressed  his  strong 
disapprobation  of  it.  Sdly,  If  the  gift  be  present,  and  payable  inh 
mediately,  but  defeasible  on  a  condition  subsequent,  with  a  re-< 
mainder  over ;  then  the  intermediate  interest  is  payable  to  the  first 
j[  149  ]  legatee  till  the  legacy  is  divested ;  after  which  it  goes  of  course  to 
the  remainder-man;  to  this  point  are  Nicholh  v.  Osbom,  2  P.  W< 
419-  Taylor  v.  Johnson^  2  P.  W.  504.  and  Hawkins  v.  Coombe^ 
(ante,  vol.  i,  p.  d35.)  And  thus  it  appears  that  most  of  the  autho- 
rities cited  by  die  plaintiff,  being  referable  to  vested  legacies,  do 
oot  apply  to  the  present  question. 

A»  to  contingent  legacies,  such  as  the  present  is,  they  may  b< 
either  of  particular  sums  or  of  a  residue ;  and  these  are  govemec 
by  opposite  rules  as  to  interest. 

We  agree  that  a  contingent  legacy  of  a  residue  carries  with  it  al 
intermediate  interest ;  and  that  is  because  of  the  general  nature  oi 
.a  residue,  which  involves  all  not  expressly  given  away ;  such  interes 
goes  not  qui  interest,  attached  to  the  body  of  the  legacy  qui  le- 
gacy, but  it  goes  with  the  le^cy,  and  in  the  same  course,  because 
it  has  no  other  into  which  it  can  go.  To  this  point  is  Grfen  v 
Ekins,  2  Atk.  473.  cited  by  the  plaintiff,  and  which  is  the  onl] 
remaining  aathority  of  jthosjs  which  they  have  cited, 

Bu 
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B«t  this  b  a  contiiigeDt  legacy  of  a  particular  sum.  and  not  of  a 
imdM.     Such  legacies  carry  no  intermediate   interest.    Ldrd 
AofidbJeke,  in  Green  v.  EHmy  expressly  distingoishes  these  from 
tiw  former:  and  in  Haughton  v.  Harmon,  2  Atk.  329y  which 
was  a  legacy  of  a  particular  sum,  Lord  Hardwicke  refused  to  give 
the  intermediate  interest    Tliere  is  a  modem  case  of  *  Descrampei 
V.  TonMnSf  where  a  legacy  was  given  to  several  children  payable 
at  twenty-three,  and  if  they  died  before  twenty-three,  the  legacy 
was  to  sink  into  the  residue.    All   the  cases  were  cited  at  the 
hearing,  and  it  was  held  as  an  established  principle,  that  where  the 
legacy  is  contingent  it  does  not  vest  any  interest,  and  none  was 
decreed.     But  what  decides  this  case  as  ao  authority  in  all  points 
similar,  is  Wyndham  v.  fVj/ndham,  (ante,  vol.  iii.  p.  58.)  where  it 
was  attempted,  as  at  present,  to  call  the  legacy  a  particular  residue, 
and  diereby  to  attract  to  it  the  qualities  of  a  general  residue,  for 
the  purpose  of  carrying  interest ;  but  Lord  Thurlow  refused  it, 
and  rejected  such  a  distinction,  considering  it  as  a  mere  particular 
eontingant  legacy.    As  to  the  point  of  severance  from  the  residue, 
ihb  pft  was  never  severed,  except  as  it  was  necessary  to  pay  the 
inttt-est  to  Mrs.  Cimliffe  for  life,  and  afterwards  to  Mrs.  Shawe, 
but  for  no  other  purpose;  and  in  case  of  the  death  of  Mrs.Shawe 
without  children,  then  it  was  to  fall  into  the  residue ;  and  it  is  not 
to  be  compared  with  those  cases  where  «£500  is  given  to  uf .  and  the 
residue  to  C.  as  in  the  case  of  Acherley  v.  Vemonj  where,  ex  vi 
termini,  there  was  a  severance.    It  is  not  here  severed  from  the 
rendoe  till  the  event  shall  actually  happen ;  nothing  is  given  but 
to  such  younger  children  of  Mrs.  Shaxg>e  (she  being  alive  at  Mrs. 
Cunliffe^s  death)  as  shall  survive.    The  interest  therefore  must  fall 
to  the  residuary  legatee  as  undisposed  of. 

Lord  Commissioner  Eyre. — ^Two  circumstances  strike  me  as 
Mcessary  to  be  considered  in  the  decision  of  this  case :  the  con- 
ttraction  of  the  will ;  and  then  what  is  the  rule  of  the  Court  with 

*   DeSCRAM PBS  V.  TOMKINS. 

Petition.  Xinco/nV/mi  HaU^  Avgutt  5th  1784. 
TeslRtor  gmve  by  wUl  to  A.  B,  C.  D.  and  £.  ef'dOO  each,  to  be  paid  them  at 
tiieir  retpecUve  ages  of  twenty-three  years,  and  if  Uiey  should  die  L>efore  tliat 
time,  tlK»  their  respective  legacies  were  to  sink  into  the  residue  of  tlie  personal 
estate.  The  five  legatees  were,  in  reality,  maternal  grand-children  of  Uie 
testator,  though  not  so  described  in  the  will.  Their  fiither  was  alive,  but  in 
veiy  bad  circumstances ;  and  it  was  prayed  by  the  present  petition,  that  tha 
live  l^^tees  might  be  allowed  interest  upon  their  respective  legacies  tiU  they 
atlaiiMM  twenty-three  years,  and  that  such  interest  might  be  paid  to  their  father 
Ibr  their  maintenance  in  the  mean  time.  And  Mr.  Prjfce^  in  support  of  the 
Mtitioay  ciled  l  Ch.  Rep.  140.  Hatrr^  v.  Harrfv,  S  P.  W.  21.  Ackerly  v. 
Vcraaji,  1  P.  W.  783.  ffickolU  v.  Offrom,  «  P.  W.  419.  Taylor  v.  Johuon, 
ibid.  504. 

Lsrrf  C/bsNMlIor.— Tlw  case  of  NiekoUi  ▼.  Oibom  Is  the  only  case  applicable  !• 
this ;  and  that  Is  rather  a  case  of  a  present  gift,  with  an  executory  devise  upoa 
It ;  and  Uie  difference  is  where  the  legucy  is  given  presently,  but  if  the  lega^ 
shall  die  before  a  certain  time,  then  over,  and  where  it  is  given  at  a,  future 
ftime,  as  in  this  jcase.    N o  interest  can  ht  aUowed  in  this  case. 
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1798*         r^ect  to  the  int^wt  of  tha  «f  1,000  and  ^4,000^    It  Ima  hie 

s«.^  cpptondecl  that  the  Uue  consUuction  i»,  tbat  Uie  Jp  1,000  and  «£4»0Ql 

SnAvi^         Yf^re  to  go  to  the  children  precuelj  ia  the  3aine  mawec  io  ¥(hkl 

Cpmj^ii.  tjbe,  £lfiO0  w«9  limited  to  di^m  upw  the  death  of  iheif  kAw  an 
mother ;  and  ^onseqiieutly  not  a  portion  denoifd  to  suqh  chiUfei 
^  fkould  be  Hcing  tUtke-death  of  tie  father  »n4  motlmp  twil  «poi 
the  dieaih  of  the  swiwiir.  The  woirdv  **  auch,"  ain}  ^<  in  the  saoK 
manner  a9  hereinbefore  direcM  to  be  paid/'  seeoi  to  unporl  tha 
to  he  the  tme  con9truction.  Why  tjie  testator  ahoHld  hnve  deviaai 
the  moD^  in  that  manner,  and  forgot  to  give  i^  life  etiale  to  Ml 
and  Mrs.  Shamei,  in  the  same  manner  aa  the  other  ai^ms  are  limiikM 
to  them  it  is  impossible  to  say ;  or  why  he  doe9  90t  give  thft  me 

[  15  ]  ]  sent  proper^  to  s^ch  children  as  are  liviE^  at  the  death  of  Mrs  Cmk 
liffe,  instead  of  postponing  it  to  the  death  of  Mrs.  Siaae;  vm 
99e  does  not  well  know  how  to  reccmcile  theaa.  eapressiona  of  tin 
tCMBtntor  with  the  foraner  expressions,  *^  in  cafe  mjf  brother  am 
sister  Shawe  shoidd  depart  this  life  tsrithout  $mh,  8fc>  Men  J  wH 
that  the  first  wtentioned  sums  as  well  aSithe  last  shall  go  and  h  ce» 
sidled  as  pfirt  ofiny  personal  tstate^^  The  testator  bmits  ovei 
these  suma  intended  for  the  children,  in  the  event  of  the  father  anc 
mother  dying  without  leaving  children,  and  he  must  he  understooc 
to  have  given  the  ^1,OOQ  to  the  children  in  the  same  event,  if  tin 
wiU  ia  to  bo  eonsiHent :  iJ;  would  be  toa  absuid  to  give  this  sum  U 
^  <;hUdrei^  immediately  in  the  life-time  of  Mrs.  Shawe.  Tbi 
cpnnsel  fqr  the  plaintiff  have  altered  some  war d^  of  the  wiUU  and 
^ttimpted  to  r^ect  oib^rs  to  favour  this  latter  eoQatniciien ;  bal  in 
i»  not  easy  to  maintam  it  upon  the  former  part  of  this  instrument. 
^v4  tajcieg  every  part  of  it  into  consideration,  it  would  be  toe 
much  for  the  Court  to  say,  upon  a  view  of  the  whole  of  it,  thai 
the  testator  had  in  any  part  of  it  shewn  an  idea  of  making  an} 
oUier  provision  than  fM*  those  children  who  should  survive  thi 
father  and  mother;  and  they  being  the  objects  of  his  bounty^  he 
did  not  intend  any  other  bounty  to  any  other  pbrson ;  aad  it  wonU 
be  doing  violence  to  the  words  of  the  will,  to  put  any  other  con- 
struction, for  the  clause  is  this :  **  to  sUch  daughter,  ^c."  and  die 
gift  was  clearly  upon  the  death  of  Mrs,  Cunlifi,  only  to  the  same 
persons  as  were  to  take  the  <£l,000  legacy,  to  soch  daughter  and 
daughters,  son  and  sons  as  should  be  living  at  the  death  of  Mr.  and 
Mrs.  Shawe^  or  thje  survivor  of  them.  Then  we  are  consequently 
driven  into  the  second  question^  by  the  event  having  happened,  dial 
the  money  does  not  go  over ;  a  circumstance  which  gives  rise  te 
the  point  of  interest,  whether  it  shall  be  considered  as  belonging 
to  these  legatees  as  it  annually  arises,  or  whether  to  accumulatej 
as  payable  with  the  principal ;  or  whether  it  shall  not,  on  the  con- 
trary, fall  into  the  residue.  This  property  was  originally  separated 
from  the  bulk  of  the  residue,  so  as  to  make  it  a  productive  funelt 
Xhi^ interest  of  it  being  payable  to  'iAts.  Cunliffe  for  life;  and  thai 
was  the  thing  inti^ided^  to  go  to  the  children  m  the  ev^it  of  tbeii 

surviving ; 
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torviiing:  and  why  (as  Lord  Hardwicke  in  Greeny.  Ekins  ex-         179&. 

prenes  it)  the  tree  and  its  fruit  should  not  go  together,  in  point  of  <^'>f^ 

maon  I  cannot  say,  as  in  the  case  of  any  specific  gift :  but  still         dirAWB 

thetathorities  oUige  us  to  hold  a  different  language,  and  seen  to      euNLiFPs.' 

hsfc  hitherto  gone  upon  a  different  principle.    They  aU  have,        [  152  l 

witboat  exoeption,  so  held  it,  and  Wyndkam  v.  Wyndkam,  de- 

tennioed  by  Lord  Thurhwj  has  closed  the  question,  that  if  there 

bea/tfiMl,  whether  residuary  or  particular,  given  to^.  for  life, 

and  afterwards,  upon  a  contingency  which  does  not  take  effbct  upon 

die  death  of  the  tenant  for  life,  the  intermediate  interest  is  an 

interesi  undisposed  of,  and  therefore  falls  into  the  residue ;  this  is 

ihe  technical  rule  decidedly  established  by  thai  authority,  and  must 

be  conclusive ;  and  no  settled  distinction  between  a  general  residue 

or  a  particular  part  of  a  residue  severed  for  the  purpose  of  being 

a  productive  fund,  so  as  to  create  an  effectual  interesit  to  the  tenant 

for  life,  has  prevailed.    Therefore  the  plaintiff  cannot  prevail  in 

the  present  claim,  but  the  interest  must  be  con-sidered  as  undisposed, 

and  be  declared  to  fall  into  the  residue  for  the  benefit  of  the 

defendants. 

Lord  Commissioner  Ashhurst. — From  the  language  of  this  will, 
ijt  is  clear  that  the  testator  never  adverted  to  the  possibility  of 
Mn.  Cumlijfe^s  dying  before  Mrs.  Shawe ;  and  it  is  iaftpotssible  to 
iafnr/rom  the  wor^a  of  the  clauses,  which  have  been  so  muoh  re- 
lied upon,  that  he  meant  that  this  interesi  shotild  go  to  the  children,  , 
forweciinRot  collect  that  mteint  otherwise  than  from  the  expressions 
iihich  he  has  thought  proper  to  use  in  this  instrument.  We  are  not 
to  decide  by  what  he  was  supposed  to  mean,  but  by  what  he  has 
actually  said.  It  would  have  prevented  litigation,  if  in  aU  cases, 
whether  of  a  vested  or .  contii^ept  fund,  where  the  interest  h4Hl 
beeu  mndi^posed  of  it  had  been  decided  to  faU  into  the  residue, 
viiere  there  is  a  residuary  clause:  but  as  to  a  contingent;  gift,  it  has 
hfim  uniformly  sq  held.  Heath  v.  Perry,  kVyndham  v.  Wyndhap%, 
Betcrampes  v.  Tomluns  have  decided,  that  where  the  interest  is  not 
actually  given  the  party  cannot  have  it ;  because  the  priff^ifat  itself 
cannot  be  claimed  as  vested;  and  though  it  might  have  been  a  rea-  .      -"    . 

imUe  thing  to  have  given  this  interest  to  the  duldren,  i  must 
apee  upon  the  settled  principles,  as  laid  down  in  the  above  autho- 
rities, that  vKe  are  not  competent  to  oonaider  them  as  entitled  to 
tkeinlerest. 

Lord  Comoaissioner  ^tTson.— ^However  I  n>ay  be  inclified  to 
tappose,  from  the  former  clauses  of  the  will,  that  the  testator 
intended  to  give  a  vested  legacy  to  these  children,  the  v.ords  of  the  [  1^^  ] 
latter  clause  respecting  the  jf  2/XX),  being  such  younger  children 
as  should  be  living  at  the  death  of  the  survivor,  make  that  con- 
strodioo  impossible;  at  the  death  of  Mn.Cuntrffe  it  niay  have  the 
appeacauoe^of  a  vested  interost,  but  surely  subject  to  be  di^eeeted 
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in  the  event  of  those  children  dying  in  the  life-time  of  the  faAte 
and  mother.  This  is  the  natnral  construction,  for  if  vested  i 
would  ffo  to  their  represetUaiives,  or  be  disposable  among  all  lb 
other  children ;  therefore  we  cannot  construe  it  an  absolute  vestei 
interest,  but  contingent;  and  as  to  its  valuer  limited  to  a  certaii 
sum,  £5fiO0  being  thi  utmost  bounty  which  this  testator  ha 
given.  If  we  decree  the  interest  we  do  more  than  he  has  meant  t 
do,  according  to  the  expressions  used  by  him  in  this  instrument 
it  would  hereafter  turn  out  to  be  considerably  more  than  the  sum  s* 
^en,  and  the  Court  would  go  beyond  the  intention  of  the  testatoi 
The  interest  therefore  of  this  gift  is  not  to  be  given  to  these  childrei 
as  it  arises,  nor  can  it  accumulate^  but  must  sink  into  the  geoera 
residue  {a). 

(«)  See,  as  to  this,  Wfrnikam  v.  Wjfndkam^  ante,  voL  iii.  58. 
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Makbham  v.  Hooper  and  Others. 

JOSEPH  LLOYD,  seised  of  freehold  and  copyhold  estates; 
^  and  possessed  of  leasehold  and  other  personal  estates^  made 
his  will  dated  5th  of  Mcy,  1781,  duly  executed,  and  thereby  gavf 
to  the  defendants  Hooper  and  Foster,  their  heirs,  ^t.  all  his  free- 
hold, leasehold,  and  copyhold  estates,  and  also  all  his  personal 
estates,  upon  trust  to  sell  and  dispose  thereof,  and  out  of.  the 
monies  arising  therefrom,  to  pay  (amongst  others)  j£20(>  to  the 
Bath  infirmary,  and  other  charitable  legacies,  to  the  amount  in 
the  whole  of  £1,200,  idso;£200,  to  erect  a  monument  to  the  me- 
mory of  John  Curie,  Esq.  and  after  payment  of  several  pecuniar] 
legacies  to  persons  therein  named,  to  pay  the  residue  and  surploi 
of  the  momes  arising  from  the  testator  s  real  and  personal  estates 
unto  and  between  the  plaintiff  and  Daniel  Evans,  as  and  for  then 
own  property,  and  made  the  plaintiff  and  Evans  executors* 

Daniel  Evans  died  in  the  life-time  of  the  testator. 

By  a  codicil  to  the  will,  dated  gth  of  November,  1781,  afta 
some  other  legacies,  he  gave  to  two  of  the  defendants  <£l00  in 
trust  for  another  charity  (but  without  naming  any  fund  out  ol 
which  it  was  to  be  paid)  and  ordered  a  monument  to  be  erected 
to  himself. 

He  afterwards  made  a  second  codicil,  by  which  he  gave  some 
legacies,  and  died  Norem6er  1781,  learing  plaintiff  his  surviving 
executor  and  residuary  legatee,  and  two  other  of  the  defendants, 
his  heir  at  law  and  next  of  kin,  who  had  assigned  their  claims  tc 
the  plaintiff. 

Ilie  bill  prayed' that  die  will  and  codicib  might  be  declared  to 
be  w(b)I  proved,,  and  the  trusts  thereof  carried  into  execution ;  and 

fof 
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for  an  account  of  the  testator's  personal  estate,  come  to  the  faandfl  179^. 

of  the  executors  and  trustees,  aud  of  his  debts,  legacies,  and  fu-  n^vw 

neral  expences  (except  the  charitable  legacies)  and  that  the  char      Makbham 
ritable  l^cies  might  be  declared  to  be  void,  and  to  fall  into  the        Uvopuu 
residue;  and  that  the  real  estate  might  be  sold,  and  the  clear  resi- 
due of  the  monies  to  arise  by  the  sale,  and  also  of  the  testator's 
personal  estate,  might  be  declared  to  belong  and  be  paid  to  the 
plaintiff  as  residuary  legatee. 

The  cause  was  beard  before  the  late  Lord  Chancellor,  24tli  of 
February,  1784,  when  a  decree  was  made  by  which  the  will  and 
codicils  were  declared  to  be  well  proved,  and  that  the  same  ought 
to  be  established,  and  the  trusts  carried  into  execution ;  and  it  was 
Kferred  to  the  Master  to  take  the  proper  accounts,  aud  to  distin- 
guish what  arose  from  chattels  personal  and  chattels  real,  and  he 
reserved  the  consideration,  whether  the  charity  legacies  were  to  be 
paid,  and  how  and  in  virhat  manner,  and  all  further  directions  till 
after  the  Master  should  have  made  his  report. 

On  the  26th  of  June,  1792,  the  Master  made  bis  report,  by 
which  it  appeared  that  the  money  come  to  the  hands  of  the  plain* 
tiff  and  the  trustees,  amounted  io£lj9SS.7s.7id.Bnd  that  they  [  155  ] 
had  paid  ;£l,037.  155.  5d.  so  that  there  remained  a  balance  of 
^50.  1 2f .  2|J.  The  testator,  by  his  will,  gave  legacies  (besides 
die  charitable  ones)  to  the  amount  of  £4,490,  so  that  the  personal 
tttate  fell  short  of  paying  the  same  by  £3,539. 7s.  9id.  the  real 
Xk)  leasehold  estates  sold  for  above  £6flOO. 

The  cause  now  came  on  for  further  directions. 

Mr.  Solicitor-General  and  Mr.  Sdchards  (or  the  plaintiff.^ — In 
this  case  there  are  charitable  legacies  to  the  amount  of  £1,300. 
The  freehold,  leasehold,  and  copyhold  are  directed  to  be  sold   to 

Cj  die  legacies.  But  the  charitable  legacies  cannot  be  paid  ua- 
18  the  Court  will  marshal  the  assets,  by  throwing  the  other  lega*^ 
cies  on  the  real  estate.  If  there  is  a  clear  personal  estate  sufficient 
for  the  payment  of  them,  it  is  impossible  to  say  that  the  charitable 
legacies  must  not  be  paid:  but  in  order  to  pay  these,  the  whole 
md  must  be  divided  among  the  legatees  (including  the  ciiarities) 
fro  rata.  It  is  not  necessary  to  cite  cases  to  shew  that  the  Court 
jnll  not  marshal  levies  for  a  charity.  It  has  been  settled  however 
^Middletony.Smcer,  (ante,  vol.  i.  p. 201.)  and  jittorney-Gene' 
fdy.Earlo/fVtnchelsea,  (ante,  vol.  iii.  p.  373.)  The  rule  is, 
that  what  the  charity  cannot  take  per  directum,  it  shall  not  take  per 
obliquum. 

Mr.  Attorney-General,  Mr.  Mansfield,  and  Mr.  Hardinge, 
for  the  defendants. — We  must  admit  that  the  cases  cited  have  been 
io  determined,  certainly  they  are  against  a  great  many  others,  and 
s|ainst  the  principle  of  marshalling  assets^  which  is  as  applicable 

to 
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1^9^.         to  clmrit&bley  ad  Other  legacies.    It  is  as  contrary  to  common  law, 

wvw  that  simple-cotitract  creditor^  should  be  paid^  innnycase  out  of 

MAkktiAM       hmd;  the  only  drffek-eoce  M,  that  in  the  one  case  it  is  bythecom- 

1too»tti«  ^^"  '^^'  ^  ^^^  otb^r  by  the  statute,  %hich  sayd,  charities  diitt 
hot  take  charges  on  land.  In  The  Attomeji-General  v.  Jbrnpftjiil, 
Amb.2l6.  the  reason  for  mardialling  assets  is  given  ^teimiaff$ 

[  156  ]  vaUat  qmtn  p€rm\  and  in  Tht  Jitorney-Genetal  t.  CaldiMij 
Amb.  635.  the  Court  was  of  opinion  rtiat  the  iissete  ought  to  b^ 
80  marshalled  as  to  let  in  die  charity  legacies.  In  The  Attomfitf' 
Omtr&l  t.  OraiotSf  Amb.  15.^^  it  appears  to  have  been  the  opimon 
^  dHS  Lo¥d  Chatictitor,  that  assets  might  be  m&rshalied  to  pay 
the  thftritable  kgM^iea^  In  Tke  Atix)r7tey-Gtnerat  v.  'landau, 
Amb»  614.  but  ihot«  MUy  tie|>tyrted  in  Highmore  on  Mortmain,  p. 
)06  <^i).  the  tfeaMUki^  te  j(>etb^^8  idefective;  how  far  it  id  detriikiiSA- 
tal  It^  lay  oift  toMf^  in  employing  irtdndtrious  labourtra  and  artifi^ 
«erd  in  the  ittr^f^meM  of  land  does  myt  appeat  t  but  that  case 
iknefrnot  tpf^.  It  i»  daM  iH^e  that  you  shall  not  tlo  that  pet  oA^ 
Bquum,  which  you  cafmoldofef  Hftdtttm ;  this  is  not  so  here,  it 
k  only  tii^  ^IfC»6<m  bf  the  v^hole  iViiid  produced  to  ^  intent  of 
thife  MtMor.    tlMMgh  tbedMrrilies  catmot  be  paid  out  of  the  red 

[       :  «Mate>  theyttM^oHtofdielpeAonalty.    The  last  ewe  at  tbeltolU 

%i«i»  detetrioiiled  lAi«  e^f  if«y^  onty  because  the  urortgagea  made  a 
^ftnk  Or  Ihifrgettefid  t^bttidM. 

« 

Mt.  SoHiiiof>'Gmefitt  in  replt.^^--The  cases  i^bicfa  have  beioi 
decided  must  form  the  ruk  of  me  Court.  It  is  not,  certainly^  in 
every  case,  that  the  Court  will  marshal  assets  for  a  charity. 
Where  a  legacy  is  giften  out  of  a  mixed  fund,  ftod  to  be  paid  at  a 
given  time^  it  partakes  of  the  nature  of  a  chaise,  and  the  party  can 
taire  only  li  portion  of  the  personal  estate.  The  question  has  been 
iiecided  agamift  mardildKttg  aimlB  fer  a  charity  in  the  case  of  mott- 
gttgea,  JHofitej^Oetuirdlvi  Me^ck^  ay ^.44.  JUtomeff-Ge- 
tmrnl  V.  Mttttiftj  (Highm^ie  95,  n.)  Middleton  v.  SpUer.  Vour 
LoKrdsbijya  will  r^uire  die  decision  of  it  ftfperior  cotirt^  before  you 
vriH  decide  against  the  cises. 

Lord  GommMioner  AAhurst  said — he  dioo^fat  Aey  were  bdmid 
hj  the  fecefit  oasea,  with  reapect  to  the  tjtiestion  of  nmrsfaallhig ;, 
tmitit  da  not  appear  what  vras  the  reason  of  die  turn  in  the  cas^, 
Uit  as  the  decisiona  had  taken  that  coutBe,  they  could  not  alter 
them. 

But  the  legacy  to  the  Bath  infirmary  was  ordered  \b  be  paid,  in 
consequence  of  an  act  of  parliament  of  \9Geo.S.  permittmg  that 
charity  to  take  in  mortmain  (&)• 

(«)  Aad  ilnoe  reported  from  Lord      eharity,  vide  The  AH&rwff-Genefid  ▼• 
NcrihingtM'M  MSS.  S  Eden,  a07.  Earl  qf  fVinehelsea^  ante^  Tol.  iii.  STS. 

{h)  At  to  marihailiog  assets  for  a      and  the  Editor's  note. 

General 
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General  Order,  15th  December. 

HE  Lords  Commissioners  and  Master  of  the  Rolls  made  an 

order,  that  the  Masters,  on  the  second  Seal  after  Trinity 

'erm  in  every  year  shall  certify  to  the  hord  Chancellor^  or  Lords 

mmissioners  of  the  Great  Seal,  the  state  of  the  receiver's  ac^ 

nnts  in  their  respective  offices. 


Lord  Cholmondely  v.  The  Earl  of  Oxford.  Lincoln's-inn 

Hall,  16th  Dee* 

"^f  R.  Stratford  moved,  that  two  persons  might  be  examined  de  Lords  Commis- 
-*^-*'  bene  esse,  as  being  the  only  persons  who  had  knowledge  of  J^'^J^'Jw^^ 
€he  material  facts,  without  stating  their  age.     He  cited  the  cates        *       ^^ 
of  Bridges  v.  Bridges,   and  Jenkins  v.  Turner^  mentioned  in  Han^  ed*to  beSau^d 

Ton  V.  Mtddleditch,  (ante,  vol.  ii.  p.  64 1 .)  debene efse,  being 

the  only  persons 

Lords  Commissioners  made  the  onler  (a).  rilj^fiStT  "*^ 

(c)  See  the  Editor's  note  to  Utmkm  v.  MiddkdiUh,  cit  su^ 


Cbevee  *.  LowTH.  ^SnSSri" 

m>r  '    TT     .  Lords  Commis- 

MlCHEL  V.   Hunter.  sioners,£yr«,ilM- 

A  PETITION  in  the  above  two  causes,  by  which  it  was  prayed^  Interest  ordered 
"^  that  the  Master  might  be  directed  to  compute  interest  on  the  ^^^^  ctjn^nid 
pttidoDen^  demands,  reported  due  to  them  prior  to  the  marriage  reported'dae*'"^ 
aetdement  of  C^rZes  Orbjf  If  tinker,  deceased,  from  the  date  of  the  from  the  date  of 
report  (except  as  to  certain  sums)  and  that  the  sums  mi^lit  be  raised  ^^  report, 
in  the  «ame  manner  with  the  sums  reported  due,  and  that  the  sums 
lepoftftd  due  to  the  petitioners  might  be  paid  to  the  petitioners  with 
iQtereat^aBd  with  interest  ^or  the  same  from  the  date  ot  the  Master's 

VtfOitm 

The  petitioners  stated,  that  by  decree,  dated  15th  of  November,  [  158  1 
1786,  it  was  ordered  that  the  Master  should  enquire  into,  and  state 
the  priority  of  the  several  incumbrances  a£fecting  the  real  estates  in 
aaeatioa,  and  take  an  account  of  what  was  due  thereon :  that  the 
Master,  by  a  schedule  to  his  report,  dated  21st  ot  February,  1789, 
stated  the  priorities  and  sums  due  accordingly ;  and  by  an  order, 
dited  18tb  July,  1789)  it  was  ordered^  that  what  was  reported  due  ^ 
U)  the  8e>'eral  iucumbrancers  who  bad  charges -on  the  estates^  prior 

to 
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1792*  to  the  marriage  settlement,  should  be  raised  by  mortgage,  or  sal 

of  the  estates,  and  should  be  paid  to  them  respectively ;  and  it  wa 

referred  to  the  Master,  whether  it  would  be  most  for  the  benefit  o 

the  defendant,.  Thomas  Orby  Hunter  (the  infant  tenant  in  tail)  ti 

raise  the  same  by  mortgage  or  sale,  or  by  sale  and  mortgage ;  tba 

Charlei  Orbjf  Hunter  died  in  September  1 79 1 ;  that  the  incun 

brances  reported  due  to  the  petitioners  respectively,  prior  to  tb 

marriage  settlements  of  Thomas  Orbj/  Hunter,  to  the  date  of  di 

Master's  report,  amounted  to  the  sum  of  £35,295.  10s.  lid.;  ant 

that  no  part  thereof  had  been  paid,  except  that  certain  of  the  peti 

tioners  had  received  interest  upon  two  sums  of  £5,000  each,  iu  par 

of  the  sums  reported  due  to  them;  that  the  petitioner  JiocommN 

Hunter  is  the  widow  of  Thomas  Orby  Hunter ^  the  former  owne 

of  the  estates  in  questibn,  and  for  advanced  in  years,  and  baa  ik 

other  provision  than  the  annuities  given  by  the  will  of  the  wsiii 

Thomas  Orby  Hunter^  and  charged  on  the  said  estates,  for  the  ar 

rears  of  which,  amounting  to  £5,953.  12«.  lid.  she  is  reported  t 

creditor  by  the  said  Master's  report ;  that  the  petitioners,  since  titi 

date  of  the  said  report,  as  well  as  previous  thereto,  and  jmrticularlj 

the  said  widow,  have  been  under  the  necessity  of  borrowing  moott] 

at  interest,  upon  the  credit  of  the  several  sums  reported  due  to  tfita 

by  the  said  Master's  report,  for  their  necessary  support  and  maio- 

tenance;  and  if  the  sums  reported  due  to  them,  had  been  raised  a1 

the  date  of  the  report,  the  petitioners  would  have  received  the  samej 

and  made  interest  thereof,  and  the  estates  would  have  been  charged 

with  interest  on  the  sums  so  raised  from  that  time ;  they  therefon 

conceived  themselves  to  be  entitled  to  interest  (except  as  to  tin 

sums  on  which  interest  bad  been  paid  to  certain  of  the  petidoners] 

and  prayed  as  above  stated. 

[  159  ]  ^^'  Setwytif  Mr.  Miiford,  and  Mr.  Grimwood,  in  support  of  die 

Eetition, — insisted,  that  m  this  case  the  sums  due  to  the  petitioners 
ad  been  ascertained  by  the  Master's  report,  and  that  there  have 
been  cases  in  which  the  effects  of  a  Master's  report  of  sums  due, 
has  been  considered  as  equivalent  to  a  decree,  and  interest  has  been 
allowed  from  that  time.  The  Attorney-General  v.  The  Brewers* 
Company,  l  P.  W.  376.  is  a  case  in  point,  and  the  reason  is  given 
in  Brown  v.  Barkham,  I  P.  W.  653.  In  the  case  of  mortgages,  in- 
terest is  given  on  the  afl;gr^te  stun  reported  due,  though  that  sum 
includes  interest,  Bickmm  v.  Cross,  £  Ves.  471*  The  Court  th^ne 
seemed  to  think  the  giviog  of  interest  was  in  their  discretion,  and 
referred  to  a  case  otAstky  v.  Powis,  which  is  reported  1  Ves.  4Q5. 
where  interest  was  ordered  on  the  accumulated  sum  reported  due^ 
although  a  decree  is  not  equal  to  a  judgment  at  law  for  the  purpose 
of  binding  lands.  And  in  the  TVeatise  of  £quity,  120.  it  is  laid 
down,  that  interest  shall  be  allowed  on  a  stated  accoimt,  more 
•  strongly  when  settled  by  a  Master.  In  the  present  case  a  very  large 
sum  is  due  as  an  incumbrance  upon  this  estate^  which  has  been  de- 
I  creed 
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creed  to  be  paid  ever  since  1786,  by  sale  or  mortgage^  and  the  17W. 

delay  has  only  been,  in  order  to  consider  which  mode  would  be  ^""^ 

more  convenient  to  the  parties;  and,  with  respect  to  Mrs.  Hunter,  Chemhe 

the  widow,  the  sum  reported  due  to  her  is  her  only  subsistence.  hovrtu* 
The  other  parties  have  been  kept,  by  the  delay,  out  of  money,  of 
vUchy  if  it  had  been  paid,  then  they  might  have  made  interest. 

Mr.  Mcm^ld  on  the  other  side. — ^The  giving  interest  in  this 
case  woald  be  a  new  decision,  and  such  as  I  never  knew  an  exam- 
ple of;  interest  was  not  given  by  the  decree,  and  the  debts  in  their 
own  nature  were  not  such  as  to  carry  it.  AH  the  cases  cited  are 
cues  of  debts,  which,  in  their  own  nature,  carried  interest.  The 
only  question  here  is,  whether  interest  shall  be  computed  on  the 
principal  and  interest,  or  on  the  principal  only.  Here  no  interest 
u  ordered ;  which  would  have  been  by  the  decree,  if  it  had  been 
proper  they  should  carry  interest.  In  this  case  all  the  petitioners 
are  annuitants,  who  purchased  their  annuities  at  six  years  purchase; 
ud  alt  their  debts  are  due  for  arrears  of  such  annuities,  except 
MrB.ffiiii/er*8,  who  has  been  herself  guilty  of  great  delay.  Bickham  [  l60  ] 
V.  Cross  is  a  very  difficult  case.  The  only  question  was,  whether 
interest  should  be  calculated  on  the  whole  sum.  The  same  was 
the  oaestion  in  Brown  v.  Barkham.  The  Attorney-General  v. 
The  nrewers*  Company  does  not  apply  to  the  present  case.  The 
hrd  Chancellor  there  thought  the  J^  180  such  a  debt  as  ought  to 
cany  interest. 

Lord  Commissioner  Eyre. — In  that  case  it  was  held  that  the 
debt  did  not  carry  interest,  till  it  was  ascertained  by  the  Master's 
report ;  but,  from  the  time  it  was  so  ascertained,  it  ought  to  carry 
interest.  That  case  is  in  point  to  the  present,  except  as  to  the  cir- 
cumstance of  that  being  upon  a  hearing  and  decree,  and  this  upon 
petition.  I  believe  the  course  is,  that  after  a  report,  where  money 
i<  to  be  raised  by  sale  or  mortgage,  a  reasonable  time  is  allowed 
^r  raising  it,  and  if  it  is  raised  in  a  reasonable  time  no  interest  is 
flowed;  but  if  there  is  a  further  delay,  the  creditors  are  kept  out 
of  money  of  which  they  could  make  interest ;  and  where  the  delay 
tt  •pparent,  I  see  no  reas»on  why  the  estate  should  be  delivered  from 
pijping  the  interest. 

Here  the  lady  is  entitled  to  interest,  the  provision  being  for  her 
Quuntenance.  There  might  be  a  specious  appearance  of  justice  in 
distinguishiug  her  case  from  that  of  the  annuitants ;  but  a  debt  is  a 
ddbt,and  we  are  not  warranted  to  make  a  distinction. 

If  there  is  a  difference  between  the  order  being  upon  a  decree,  or 
Qpoa  a  petition,  the  cause  must  be  set  down  for  further  directions ; 
but  m  Bickham  v.  Crossy  it  was  done  upon  petition. 

The  other  Lords  Commissioners  concurring,  the  order  was  made 
M  prayed  (a). 

(•)  Vide  post,  316,  whore  this  order  which,  and  in  tile  note  to  it,  the  case* 
^'M  Ascluurged  on   a    rehearing,   in      upon  this  subject  are  collected. 

Vol.  Iv.  K  KiLLicK 
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Hall,  10th,  Md 

Decmher.        rQHN  SHEPHERD  being  seised  of  real  estate^  tni  dm 

l^nX^i^-    •«^„°f  ?  !s"f 'I**'!  ^»"".'  5»"i  *?  r "^  "^  l^'^lfe 

Jkvrje^  aod  ffOjoii.  Situate  at  Sotdh-Endy  in  the  parish  of  Letnshamf  Cam*  Kent,  wfaid 
A  trustee,  pnr-  he  had  by  lease,  for  a  long  term  of  yeuts^  of  Lady  YisiBotliito 
t^d^ara^^vis.  ^^^^^f  ^^^^^  ^  ^^^^  annual  rent,  and  vrhich  leasehold  estal 
rd  to  him'fbrthe  ^^  ^^  great  value ;  and  being  also  possessed  of  money  in  ifa 
nse  of  the  plain-  public  funds,  and  other  personal  estate,  made  his  will,  bearing  Art 
*  raiwmeli*'^ifter.  ^  ^^  September,  1777,  whereby  he  gaye  and  devised  to  the  die 
wardfl^ewlDg''  fendant,  his  nephew,  John  Flexney,  all  those  his  severd  mMMgef 
the  lease  in  bis      lands,  tenements  and  hereditaments,  situate  at  Deptfard,  hi  trasl 

^ch»t^'  """alt  ^^  ^^^  f^'  ^^^  ^^"  ^^^  plaintiff)  John  Shepherd  KiiHck,  bis  IM^ 
of  ^hc*testetor*s  ^^^  assigns ;  but  if  his  said  son  shoidd  happen  to  die  fa^re  ti 
•took ;  declared  age  of  twenty-one,  then  his  will  was,  that  his  said  eslat^  AoA 
to  u!^*^**'  ^^  descend  to  his  heirs  at  law.  And  he  gave  to  bis  said  nephew,  JoJk 
for  Qie^nnne  to  ^  Flexney,  all  his  goods,  chattels,  and  personal  estate,  of  What  iiatm 
the  plaiiiiiff.         or  kind  soever,  upon  trust,  nevertheless,  ^hd  to  and  for  the  h6ntl 

and  advantage  of  his  said  son  John,  utitll  he  should  anivte  at  b: 
age  of  twenty-one.  He  then  made  a  provision  fdr  the  pMntS 
mluhtenance,  and  ordered  that,  when  of  age,  the  defendant  sbonl 
account  with  him  for  the  )>roduce  of  his  real  and  personal  ^Mt^ 
and  deliver  up  possession  of  the  same  to  him ;  and  gave  tbe  silt 
over  in  case  the  plaintiff  should  die  under  twenty-one  years  of  ag< 
and  appointed  the  defendant  sole  executor  of  his  said  will,  fiy 
codicil  to  the  said  will,  dated  the  26th  of  the  said  month  iX  5^ 
tember,  ^'  he  gave  to  the  said  John  Ftexney  (the  defendaht)  hi 
executor  and  trustee,  named  in  his  said  will,  all  his  right,  title,  ah 
interest,  in  and  to  a  carr-roora,  to  hold  to  his  said  nephew,  K 
heirs,  4r^«  to  and  for  his  and  tfieir  nse  and  benefit,  as  some  Ibkleh  \ 
his  (testator's)  regard  for  him,  and  of  the  confidence  he  (tesUlfo 
placed  in  him,  in  appointing  him  execator  in  his  said  will,  upon  It 
trusts  therein  mentioned,  and  hoping  he  wonld  undertake,  and  fait) 
fully  execute  tbe  same." 

The  testator  died  die  £lit  of  October^  1777,  leaving  plaitlfij 

his  only  son  and  residuary  legatee,  an  infant  of  the  age  of  aboi 

[  162  ]        eight  years,  and  soon  after  his  decease  the  defendant  proved  tl 

will,  and  took  possession  of  the  real  and  personal  estate  of  fl 

testator. 

Some  time  after  the  death  of  the  tefstator^  the  defendant  bad  ti 
farm  appraised  by  two  appraisers,  who  Valued  the  same,  and  tl 
stock  thereon,  at  the  sum  of  «£l,745.  16».;  and  had  the  househo 
goods,  t^c,  appraised  by  other  persons,  who  valued  the  same 
^89.  ^  amounting,  in  the  whole,  to  the  sum  of  £\fiS5.  2s. 
which  price  the  defendant  took  the  same  himself;  and  he  afh 
wards  sold  part  of  said  leasehold  estate^  and  obtained  a  promise 

arenev 
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a.  renewal  qf  the  lease;  from  Francis  Motley  Austen,  £s^.  the  land* 
lord  of  die  said  leasehold  estate. 

The  plaintiflf,  hy  bis  bill,  impeached  this  sale  as  at  an  under 
l^rice,  fraudulent,  and  a  gross  breach  of  the  defendant's  trust  under 
Ue  will  of  the  testator  :  and  prayed  an  account,  and  that  the  de- 
^odant  might  be  declared  a  trustee  for  him,  as  to  the  leasehold 
^^tstate,  and  be  directed  to  deliver  the  same  up  to  him,  with  all  title- 
^^eda,  muniments,  4<^.  in  his  custody. 

Lord  Commissioner  JEyre. — The  defendant  has  conducted  him- 
self grossly  in  selling  out  of  the  funds ;  but  if  I  am  pressed  to 
declare  him  a  trustee,  for  the  plaintiff,  of  the  lease  and  renewed 
lease,  and  tenant  at  will  of  the  farm,  I  must  pause  a  little. 

He  defendant,  as  executor,  not  only  had  a  right  to  sell  the  stock 
mipoo  the  farm,  and  assign  the  farm,  and  discontinue  the  cultivation 
m  it  on  the  account  of  the  infant,  but  it  was  his  duty  so  to  do ; 
\t  has  sold  it  to  himself,  and  charged  his  own  price,  but  shall 
]|e»  dierefore,  be  a  trustee  for  the  infant,  for  whom  he  could  not, 
^without  a  breach  of  trust,  have  held  it ;  or  shall  he  not  rather  be 
bound  by  the  sale,  and  account  for  the  true  value,  to  be  settled  by 
.the  Master  ? 

Lord  Commissioner  Wilson. — ^The  defendant,  as  executor,  was 
not  compellable  to  carry  on  the  farm  for  the  infant  for  thirteen 
jetrs ;  but  having  carried  it  on,  he  cannot  now  say  that  he  did  not 
cany  it  on  as  trustee. 

At  another  day,  Lord  Commissioner  Eyre  declared,  that  he  was 
now  satisfied,  upon  looking  into  the  cases,  that  the  defendant  was 
to  be  considered  as  a  trustee  for  the  infant :  and  it  was  decreed 
accordingly  (a). 

(«)  For  the  cases  and  doctrine  upon 
thb  snbject  collected  in  the  Editor's 
lole  to  ^PicktriMg  ▼•  Vowles^   ante. 
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vol.  i.  198.    Vide  also  Fitzgihbon  v. 
Scanlan,  1  Dow.  P.  C.  S61. 
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HaRDCASTLE  v.  ChETTLE.  LincolnVInn 

.  Hall,  IMU  Jan, 

MOTION  for  an  injunction  to  restram  Mary  Forrest,  widow,  L^^ds  Commis- 
administratrix  of  Thomas  Forrest,  deceased,  from  entering  s\onen,EyreyAsh' 
ap  jodgineDt,  and  from  all  further  proceedings  in  an  action  com-  f^^rst.und  niUon. 
unced  by  her  against  the  defendant,  in  the  Court  of  King's  Bench,  Jeci7filcdffo?\*n 
•ad-  that  die  mi^  be  directed  to  pay  the  costs  of  the  action,  and  account,  and  a 
af  Ike  application  to  the  Court.  creditor  comes  in 

The  bill  was  filed  by  the  plaintiffs,  on  behalf  of  themselves  and  ^^^"^^^^^ 
others,  the  creditors  of  Chettle,  against  his  administratrix  for  an  ^ards  brings  an 

•CCOUnt,  ^C.  »<;|;®n»  *J>«  Court 

'  will  injoin. 

Bat  where  the  defendant  has  not  applied  in  the  6rst  instance,  it  shall  be  without  cosU. 

K  2  In 
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179^  In  February  1790,  the  usual  decree  was  pronounced,  for  takiii| 

^^'^^  an  account,  and  for  creditors  to  come  in  before  the  Master. 

Hakdcastlb         Ju  Etister  and  Trinity  Terms  follpwing,  the  usual  advertisement 
CHBTTLt.       ^^^  creditors  to  come  in  were  inserted. 

On  the  13th  of  July^  1790,  Mary  Forrest,  as  administratrix  o 
Thomas  Forrest,  caused  an  affidavit  to  be  brought  in  before  tht 
Master,  stating  Chettle  to  have  been  indebted,  at  the  time  of  hi 
death,  to  Forrest,  in  the  sum  of  £148.  IBf.  6d.  upon  a  bill  of  er 
change,  bearing  date  the  12th  of  September,  1789,  drawn  by  Forreii 
on  Chettle,  and  accepted  bj  him.     . 

Doubts  being  entertained  respecting  the  consideration  of  tte 
[  164  j        bill,  the  solicitor  for  the  defendant  wrote  a  letter  to  Mary  Forrestt 

Purporting  that  Mrs.  Chettle  meant  to  contest  the  same  before  tbe 
fasten  Notwithstanding  this  letter,  Mary  Forrest  did  not  take 
any  step  to  establish  her  debt  before  the  Master;  but,  on  the 
31st  of  January,  1792,  brought  an  action  in  the  Court  of  Kin^i 
Bench  against  the  defendant,  upon  the  said  bill  of  exchange,  Ic 
^'hich  action  die  defendant  pleaded  the  general  issue,  and  pkm 
administravit. 

The  action  came  on  to  be  tried  at  t)ie  sittings  after  Michoihmii 
Term,  when  a  verdict  was  given  for  Mary  Forrest,  for  the  amoudl 
of  the  bill  of  exchange  and  interest, 

Mr.  Solidtor^General  and  Mr.  Cooke  argued.  That  the  craB$oi 
in  this  instance  ought  to  be  restrained  from  further  proceeding  jit 
law,  the  whole  fund  being  under  the  administratioki  of  tbe  Cooil; 
that  Mrs.  Forrest  not  bemg  able  to  establish  her  debt  bdbre  tkc 
Master,  had  resorted  to  an  action,  where  the  bill  alone  was  evi- 
dence without  any  proof  of  the  consideration^  and  that  such  pro- 
ceeding was  unjust  and  vexatious. 

Mr.  Jttomey^Gefieral  and  Mr.  Johnson,  attempted  to  juntii^ 
tbe  proceedings,  by  insisting  that  the  bill  against  Mrs.  iHhetiUi 
wanted  parties,  as  it  did  not  include  a  person  to  whom  the  defend 
ant  had  confessed  a  fraudulent  judgment,  and  that  Mrs.  Forrest  bj 
coming  under  the  decree,  could  not  obtain  a  right  to  add  parttea 
or  investigate  the  propriety  of  that  judgment. 

Lord  Commissioner  Eyre  said,  That  might  be ,  a  reason  fia 
filing  another  bill,  but  not  for  bripging  an  action;  that  he  thoagjh 
the  creditor  having  applied  before  the  Master  to  prove,  tbe  debl 
was  so  far  become  a  party  to  the  suit,  as  to  warrant  this  motioa 
that  if  the  creditor  bad  not  come  in  before  the  Master  to  prove,  s 
new  bill  must  have  been  filed. 

He  had  no  doubt  that  an  injunction  ought  to  be  granted:  hm 
be  doubted  as  to  tbe  costs, 

Upc 
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Upon  which  the  SoKcitor^General  said,  That  as  the  defendants 
kad  not  applied  for  the  injunction  in  the  first  instance,  be  should 
act  press  the  costs. 

Injunction  gratited,  withoui  costs  (a). 

/■)  For  the  cams  and  dortriae  upon      «nU,  toI.  i.  185,  wad  tbe  Editbrt  note 
mu  ivbject,  ride  BfvekM  ▼.  ReynMt,      to  it. 
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55  GEO.  III.  1795. 


Attohnbt-Gbnbbal  V.  The  Foundling  Hospital. 

ILTR.  Attomey-Generalf  supported  by  Mr.  Solicitor-General, 
^  ^  Mr.  Mitfordf  and  Mr.  Richards,  moved  for  an  injunction 
-lorestniki  the  Fomidling  Hospital  from  entering  into  contracts  for 
building,  4c.  on  Cold  Tiath  Fields. 

Tli^  stated  that  the  Foundling  Hospital  had  been  established  by 
letters  patent,  confirmed  by  act  of  parliament  (13  Geo.  2.  c.  9Q.) 
by  tbe  name  of  the  governors  and  guardians  i^  the  hospUal,  for 
ike  maintenance  and  education  of  exposed  and  deserted  young  chil" 
drem,  wbo^  as  such,  .  were  entrusted  with  yery  extensive  powers, 
and  particularly  of  purchasing,  holding,  and  of  selling  lands :  that 
1b»  committee  had  entered  into  contracts  and  were  in  treaty  for 
other  contracts  with  builders,  for  building  upon  lands  belonging 
to  the  hospital,  and  situate  on  the  East,  West,  and  North  sides 
tbereoff  under  ground  rents  of  near  ^4,000  a  year,  and  for  making 
bricks;  and  that  it  was  of  great  importance  to  tbe  public,  and  to 
the  hospital  itself,  that  they  should  be  restrained  from  entering  in- 
to such  contracts;  as  the  building  upon  lands  adjacent  to  the  bos- 
pkfd  might  affect  the  salubrity  of  its  situation  (a),  and  the  health  of 
children  educated  there.  They  stated  the  present  income  of  the 
hospital  to  be  about  «£4,000  a  ^ear,  and  tbe  cxpence  of  the  main- 
leoaoce,  4rc.  of  each  child  bemg  about  ^10,  it  sufficed  for  the 
maintenance  of  four  hundred  children,  which  was  as  large  a  num- 
.  ber  as  were  proper  objects  of  the  charity ;  so  that  it  was  not  ne- 
cessary, on  that  account,  to  enter  into  these  contracts;  and  that 
it  wu  not  certain  these  contracts  would  prove  beneficial  to  the 

hospital. 
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179S«         hospital,  as  the  contracto/s  (especially  in  the  event  of  a  war)  might 
not  be  able  to  fulfil  their  contracts;  that  it  had  been  thought  ne- 


^g'vevlS!*      cessary,  at  the  time   of  the  foundation   of  the  hospital,  that  it 

shoold  be  situated  in  the  country,  for  the  benefit  of  those  who 


o* 


The  FouMDUNo  were  the  objects  of  the  charity:  that  it  was  well  known  that  ii 
Hospital.       London^  half  the  species  did  not  attain  two  years  of  age,  and  thai 

if  the  health  of  the  children  should  be  affected  by  the  buildings,  ii 
would  be  too  late  to  interfere:  that  the  making  bricks  in  the 
vicinity  was  very  likely  to  affect  the  salubrity  of  the  situation  (ci),  am 
that  wherever  trustees  of  a  charity  were  doing  what  was  detrimen- 
tal to  the  charity,  or  inconsistent  with  its  proper  objects,  thi 
Court  would  enjoin.  They  stated  some  instances,  in  which  the 
committee  had  deviated  from  the  nroper  objects  of  this  charity 
that  they  had  applied  legacies  to  die  annual  purposes,'  instead  ol 
investing  them  as  an  addition  to  the  principal  fund ;  that  they  had 
sold  out  stock;  that  they,  had  taken  parish  children  into  the  hospi 
tal  by  contract  with  parish  officers,  which  children  were  by  nc 
means  the  objects  originally  intended  by  this  charity,  which  wai 
confined  to  exposed  and  deserted  children :  and  if  they  wanted  thi 
increased  fund,  for  purposes  so  inconsbtent  with  the  original  in 
tention,  that  was  a  good  reason  for  the  Court's  interference.  WitI 
respect  to  the  jurisdiction,  they  argued,  that  wherever  trustees  o 
a  charity  abused  the  trusts,  the  Court  would  enjoin :  that  there  wa 
not  a  doubt,  the  committee  had  acted  with  the  best  inteoliowit< 
1>enefit  the  charity:  but  the  "Court  would  prevent  any  thing  beinj 
done  that  might  be  detrimental,  which  would  appear  at  fhfe  liter 
ing  of  the  cause;  therefore  it  wras  very  reasonable  to  eajoin  til 
then.  They  dted  in  proof  diat  the  Court  had  such  a  jurudictioi 
over  charities,  2  Vem.  397.  1  Ves.  584.  ^  Ves.  505. 55 1 .  Dahe] 
Charitable  Uses,  69*  aiid  said,  that  ih  die  case  of  Sutton  CdldfieU 
the  trustees  had  let  part  of  the  chari^  estates  for  building,  tn 
were  enjoined  by  the  "Court:  and  the  Court  had  also  interfonei 
with  respect  to  die  application  of  a  sum  of  money  which  win  ia  lid 
Court,  and  which  the  late  Archbishop  of  Canterl^Ufyinteodtdt 
lay  out  in  building  a  palace. 

r  i67  ]  Lord  Commissioner  Eyre  (without  hearing  the  other  'side)  sudi 

had  not  a  doubt  that  die  Cotiitlrad  a  jorisdidtion  over  charitiei 
and  that  where  they  are  fotmded  in  charters,  or  liy  act  of  parliamoil 
and  a  visitor  appointed,  or  where  trustees  or  governors  abused  th^ 
trust,  the  Court  could  take  notice  off  soch  abuse;  not  in  llie'dM 
racter  of  a  charity,  but  as  an  abuse  of  a  trust:  but  that  where  ik 

(a)  The  cases  an  which  Uie  Coort  fiiMi^er*«  Compaity  ▼•  EoMt  MHa  Cm 

lias  interpoBed  by  iojunction  to  re-  .  |Nmy,  1  Dick.  184.     Afoyor,  4^.  i 

strain  public   or   private   nuisances,  Lmdon  v.  Belt^  5  Ves.  129.    AUomei 

Barnes  v.  Barnes,  3  Atk.  780.    Mmris  General  ▼.  NichoU,  16  Ves.  543.    A\ 

V.  Lord  Berkelefs  Lessees,  t  Vet.  451.  C«nMy-G«iienrf  t.  Vkaur,  i8  Vet.  ti: 
Bolder  t,  AcaMam,  ib.  543.     Fkk> 

m 

managemen 


IN  THE  High  Court  op  Chancery.  167 

inagement  of  a  charity  was  entrusted  to  goyernprs  or  guardians  1793. 

^jr  the  charter  or  act  of  parliament,  sucli  goveniors  bad  aright  to  V^ 

lerciae  their  discretion;  and  that,  as  to  opinion,  although  i^ip  Atto^PY- 

Jourt  should  be  of  a  different  one  from  such  governors,  it  would  GEw^nAt 

■lol  set  up  that  opinion  against  the  discretion  of  the  trustees.     "He  The  FouirbLiirs 

:veferred  to   the  cvtse  of  Rex  v.  Middleton,  Q,Ve9. 327.  md   (the  Howital. 
either  Lords  Conuuissioners  concurring) 

Me/used  the  motion. 

(«)  This  case  is  mnch  more  fnlly  re-  ▼.  Dixie,  13  Ves.  519.    The.  Attomty 

-ported  by  Mr.  Vetey,    The  principles  General  v.  Jlie  Eterl  qf  Clarewion,  17 

Itid  down  in  it  have  been  cited  and  Vcs.  491 ;  and  see  the  Ailcniey-Gene-' 

approved  of  in  The  Attorney-General  rat  v.  Broirn,  1  Swanst.  287. 


LoWT^IAN    r.   HASEL(tf),  LincolnVlMi 

Hall,  16th  Jan, 

A  BILL  brought  by  creditors  for  the  distribution  of  the  effects  Lords  Commis- 
■^^  of  Andrew  IVhe/pdale,  and  a  sale  of  his  real  estates,  which  «iouer«,Eyr£,.4M- 

he  had  settled  by  his  will  on  his  brother  Thomas,  a  defendant  to  7"^'^!^  ^"^^ 
tu    m  i^  A  creditor  havinif 

tne  suit.  five  j^nj,^  ^^^  ^^ 

A  decree  was  made  28lh  J/zne^  1 782^  by  which  the  Master  was  wtiich  had  been 
directed  to  take  an  account  of  testator's  personal  estate  not  speci-  ^^l^J!^^^^}^^ 
fically  bequeathed,  which  was  to  be  applied  in  payment  of   his   wards\  decree* 
debts  and  funeral  expences,  in  a  course  of  administration.  that  nbe  fpeciulty 

And  it  being  suggested,  that  the '  personal   estate  would  not  l>e  c]:<^^'^?"  shoold 
aofficieot,  an  account  was  directed  to  be  taken  of  the  tents  and  tion;  iicshau'not 
pit>fit8  of  estates  directed  by  the  testator  to  be  sold  for  payment  of  be  called  upon  to 
ois  debts;  and  the  estates  were  ordered  to  be  sold,  and  the  money  }*"?^  ^^^\  ^J*^ 
to  ariae  by  the  sale  of  said  estates,  and  what  should  be  coming  on  but  shall  only  ' 
die  account  of  rents  and  profits,  was  to  be  applied  to  make  good  abate  on  the  out" 
iIm  deficiency  of  the  personal  estate ;  but  in  case  any  of /Ae  spe-  »<««<%  debt. 
iUUy  crediion  ihoula  have  exhausted  any  part  of  t)ie  testatot^s       [  ^^^  ] 
ftrmmal  estate^  in  payment  of  their  debts,  they  were  not  to  receive 
my  thing  out  of  the  money  arising  from  the  said  sale,  and  from 
the  said  account  of  rents  and  profits,  until  his  other  creditors  were 
paid  up  equal  with  them.    The  Master  made  his  report,  stating 
tke  different  accounta,  and  what  bad  arisen  from  rents  and  profits, 
•nd  what  by  aale  of  the  premises. 

July  2dd,  l7B9f  the  cause  came  on  for  further  directions, 
tdien  certain  sums  were  ordered  to  be  paid  into  the  Bank,  to  the 
aoooant  of  the  real  estate,  and  other  sums  to  the  account  of  the 
personal  estate,  and  it  was  ordered,  that  the  Master  should  en- 
^pure  and  state  what  sum  was  produced  by  the  personal  estate, 
what  by  equitable  assets,  and  what  by  legal  assets,  andwhat  spe- 
oalty  debts  were  owing  by  the  testator  by  which  the  heir  was  bound, 
and  what  were  his  simple-contract  debts. 

(a)  fitee  aootber  point  io  this.ca^se  reported  ante,  vol.  ili.  i6f^ 

Tlia 
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1793.  The  Master  made  his  report,  and  the  case  came  on  again  for 

^^'^^^  further  directions,  2dd  July,  1790,  when  several  directions  were 

LowTBUv      gi?en  as  to  costs,  **  and  it  appearing  that  the  funds  directed  to  be 

f^A,mww^         carried  to  the  account  of  legal  assets,  would  not  be  sufficient  to 

pay  the  specialty  debts  remaining  unsatisfied.  Lord  Chancellor  d^ 

clared  that  the  specialty  creditors  were  to  abate  in  proportion^  and 

the  Master  was  to  settle  in  what  proportion  they  were  to  abate." 

Tlie  defendant  Garforth  was  a  specialty  creditor  of  the  testator 
by  five  bonds.—- The  exact  amount  of  one  of  these  bonds,  with  the 
interest  due  thereon,  being  £473.  14«.  9^-  had  been  paid  on  the 
26th  April,  1779,  previous  to  the  bill  filed. 

And  upon  the  30th  April,  119%  the  Master  made  his  report, 
and  in  the  second  schedule  thereto,  called  '^  an  account  of  the  ae^ 
veral  sums  of  money  due  to  the  specialty  creditors  for  principal 
and  interest  on  their  respective  debts,  and  the  proportion  that  each 
creditor  is  to  receive,  at  135.  Qd.  in  the  pound/'  were  the  follovr- 
ing  statements  ^'  the  legal  assets  amount  to  £4,207.  l3.  8rf.  out  of 
which  is  to  be  paid  without  abatement,  £1,683.  IQs.  \\d.  which 
leaves  to  be  divided  amongst  the  specialty  creditors,  in  the  |Mropoiv 
tion  there  named,  the  sum  of  £2,523.  Is.  9d.  To  John  Bayne$ 
Garforth  on  five  bonds  £2,676.  lis.  Hd,  the  dividends  thereon 
amount  to  £1,806.  13s.  3^.  but  the  said  defendant  Garforth  bav- 
ing  received  on  the  26tb  April,  1779»  the  sum  of  £473.  14s,  9^ 
[  169  1  which  with  interest  computed  thereon  to  the  28th  April,  1792,  (the 
time  that  the  interest  on  the  five  bonds  is  calculated  to)  makes  the 
sum  of  ^78 1 .  7s.  Qd.  which  is  to  be  deducted  from  the  said  ^1,806. 
13s.  Sd.  to  put  him  upon  a  par  with  the  rest  of  the  creditors^  and 
leaves  due  to  him  ^1,025.  5s.  9d. 

To  this  report,  the  defendant  Garforth  took  an  exception,  tbnf 
under  the  decree,  the  Master  ought  not  to  have  made  any  deduce 
tion  in  respect  to  the  sums  paid  to  tlw  defendant  in  part  dischaip 
of  the  debts  due  to  him  by  specialty ;  but  that  the  defendant  ooglM 
to  have  been  suffered  to  come  in  upon  the  legal  assets,  pari  pa^tfi 
with  the  other  special^  creditors^  for  the  whol^  of  what  reoumed 
due  to  him  by  specialty.  .  • .  , 

Mr.  Mitford  md  Mr.  Graham  (in  support  of  the  exception). 
said,  That  the  common  rule  with  respect  to  equitable  assela  19^ 
that  if  some  creditors  have  taken  part  of  the  personal  estate,  the] 
shall  not  be  paid  more  till  the  other  creditors  shall  have  been  |ifcaMl 
as  much  as  they  have ;  but  this  rule  ia  never  extended  to  Itgil 
assets ;  and  all  that  has  been  paid  before  the  bill  filed  must  be 
considered  as  paid  out  of  the  legal  assets.  The  arrangement  hen 
is,  that  no  creditor  shall  receive  more,  till  the  others  have  receivec 
as  much  as  he  has,  but  the  payment  shall  be  paripaami  but  thii 
is  only  of  subsequent  assets,  and  not  applicable  to  those  paid  be- 
fore the  bill.  By  a  case  of  Basset  v.  Leach,  22d  February,  1752 
it  appears,  that  if  creditors  have  been  paid  part  of  their  debts  out 
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ter  to  prove  the  remainder,  they  shall  not  be  stopped  till  other  cre- 
ditors shall  have  received  an  equal  proportion.     If  any  one  creditor  ^ 
has  got  an  advantage  in  the  distribution  of  legal  assets,  the  Court         HAiaL. 
will  allow  him  to  bold  it.    In  Martin  v.  Mariin,  1  Ves.  £11.  this  . .   ^ 
doctrine  is  laid  down.     Where  a  suit  is  brought  at  law  by  one  cre- 
ditor, the  Court  will  never  interfere  by  injunction,  until  there  is  a 
iecreCf  Brooks  v^  Reynolds,  (ante,  vol.i.  p.  183.)  and  then  the 
CSourt  has  determined  on  the  object.  But  if  Mr.  Garforth  is  called 
OD  to  bring  forth  what  he  has  received,  it  would  be  the  same  thing 
18  stopping  him  by  an  injunction  before  a  decree.     Where  the  cre- 
ditors cannot  get  at  the  assets  without  the  interference  of  this  Court, 
then  it  will  make  the  party  do  strict  justice;  but  it  is  perfectly  dif- 
ferent as  to  legal  assets,  and  if  the  Court  does  not  lay  its  hand  upon        F  170  1 
this  sum  in  the  hands  of  Mr.  Garforth^  he  has  a  right,  at  laW;  to 
retain  it. 

Mr.  Attornetf'General  and  Mr.  Alexander,  in  support  of  the 
Maater^s  report : 

The  Master  has  done  right.  Hie  general  principle  is  clearly 
Ihisj  wbether  die  application  of  it  is  right  or  wrong,  that  legal  assets 
riiall  be  administered  in  this  court  as  they  would  at  law;  but  equit- 
iUe  assets  shUI  he  divided  equally  among  creditors.  Here 
Ike  Coort  found  the  Iq^  assets  deficient  for  the  payment  of  debts^ 
and  therefore  ordered  the  estate  tol)e  sold.  Supjpose  Mr.  Gar^ 
fifth  bad  been  proceeding  upon  1^1  assets,  he  might  have  been 
pievented  from  proceeding,  till  he  had  brought  in  what  he  had 
yiiady  received.  Mr.  Garforth  is  not  to  be  consijdered  as  fully 
ylid  on  one  boiid ;  but  only  as  partly  paid  on  his  whole  debt  It  is 
Nriflr  the  casl?  bPa  creditor  on  seversd  securities,  paid  the  sum  which 
is  die  amount  of  one  of  those  securities.  It  cannot  be  assimilated 
iJltte-tase  of  an  injunction  stopping  a  creditor  going  on  regularly 
^iteeower  his  debt-  at  law.  -'  In  a  hMyGtirforih  could  not  have 
nUef,  without  bringing  this  sum  to  account ;  if  he  sought  equity  hb 
IDUSI  do  equity.    There  are  a  thousand  instances  where,  thoush  a 

»rtf'cannbtbe  deprived  of  an' -advantage  he  has  accjiiired  atTavi[,  '   ^ 

Must,  if  he  comes  into  a  court  of  equity,  do  ec^uity,  '  As  in  the 
^Aile'  of  usury;  he  must  pay  the  money  which  is  r^ffy^^  due,  though 
W'law  lie  might  have  got  rid  of  the  contract.  As.  to  this  particular 
^4M^  when  it  first  came  on  for  fiirtber  directions^  the  (Jourt  was 
^Wt  aware  of  what  had  happened :  but  by  the  direction  that  spe- 
^iiHtj  creditors  riiould  abate  in  proportion,  it  could  only  mean  they 

ihtald  bring  what  they  had  received  into  hotchpot. 

■.■.,,..  .  . 

Lord  Commissioner  Eyre. — I  am  perfectly  satisfied  that  the  ex- 
ception ought  to  be  allowed. 

It  depends  upon  the  sense  of  the  words  pari  passu,  'nnd  ^  to 
ff&af<  in  proportion.**    If  a  seus^  so  large  is  to  M  Admitted,-  as  Is 

couteuded 
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1999*  CQDtf  nd^d  for  by  those  who  aigue  tbat  tim  excepUun  shoald  bt 

y^-^m*  disaUpwed^  it  must  be  the  pame  gs  in  admiiust^uig  jequitabli 

LowTBiiji  a^Bsets. 
f^j^j^  I  do  not  see  any  great  injustice  io  letting  a  creditor  g/et  fMivaih 

[  171  1       ^8*  ^7  diligence. 

The  Court  proceeds  on  equitable  assets  by  ihp  ruliQ  of  eq^^iiXji 
hoX  on  legpil  assets  ^t  goes  only  a  certain  way ;  i^^d  until  a  4^ 
ciency  appears,  it  must  administer  them  according  jto  fhe  ride  oi 
law.  ThWe  is  no  case  where,  if  a  creditor  has  ob^au^  m  ad?spi' 
tage  before  the  biU  filed,  that  he  has  been  obliged  to  refypd,  t^ 
where  in  such  a  case  he  has  been  partly  paid,  that  he  has  l^eei 
called  upon  to  bring  back  what  he  h^s  received,  into  hotchpot  h 
would  deprive  him  of  an  advantage  wh^ch  he  has  furly  oblj^UMd 
and  at  law  has  a  ri^ht  to  hold. 

The  rule  as  to  supple-contract  creditors  standing  in  the  plfure  ft 
special^r  creditors,  for  what  they  have  exhausted  of  a  fund  ^Iqpg 
ing  to  me  simple-contract  creditors,  is  a  rule  of  equity ;  but  it  doe 
not  disturb  the  legal  assets.  It  is  consistent  with  the  rule  of  Jjsw 
that  when  the  specialty  creditor  has  taken  the  personal  estate,  4^ 
aimple-contract  creditor  shall  take  the  i£al ;  and  this  does  does  no 
disturb  the  right  pf  the  ^specialty  crectitor,  because  he  had  a  rjiglb 
to  s;p  against  the  reajl  estate. 

Jf  the  doctrine  of  taking  jian  pqssu,  will  not  prevent  the  cred|toi 
who  has  taken  his  remedy  at  law,  from  retaining  it,  r  decree  pftei 
'wards  will  not  disturb  it. 

Lord  Commissioper  JMurtt.—'Vfhen  an  order  has  been  ou^fa 
Ihe  Master  cannot  vary  it. 

The  order  here  was  made  before  it  was  known  that  there  was 
deficiency.    The  order  is,  that  the  Master  shall  enquire  into  th 
otU'^anding  debts,  and  the  creditoii  to  abate  in  proportion.    Ths 
is  R  reason  why  the  exception  should  be  allowed. 

Here  one  bond  had  been  paid :  that  should  be  given  up.  Tb 
Court  virill  not  disturb  that  payment,  the  Court  can  only  Rct  ^po 
the  remaining  debts. 

[  172  ]  Lord  Commissipner  TTiikon.^ — In  administering  legal  assets,  A 

€!ourt  follows  the  law ;  but  where  there  is  a  deficiency,  it  admi 
sisters  them  part  pauu.  Thm  the  question  is.  Whether  in  case  fi 
a  deficiency,  apd  a  decree  for  payment  of  debts,  if  a  creditor  .hn 
been  paid,  he  shall  refund  i  That  has  been  considered  faeca  ^ 
bemg  the  rule,  but  it  is  not.  The  Master  has  done  it,  on  the  idc 
that  it  was  within  the  order,  on  a  mistake.  This  constnKStio 
would  take  from  the  creditor  the  advantage  he  had  obtained  \ 
law.  The  Court  will  not  take  firom  him  the  legal  remedy  wbic 
be  had  at  the  death  of  his  debtor. 

(«)Sae^caie,  cittd  bjLorfl4l-     979.    Vide  alio  Vrntiirsee  ▼.  Wm 
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Watson  t;.  Birch.  tVetiS;.5u 

I^R.  MJNSFI^LD,  supported  by  Mr.  Selwm  and  Mr.   i79t.   25tbJ«- 

"■•  Nedham,  moved,  on  behalf  of  General  Birch,  the  defendant      ««nf»  i793. 
in  this  cause,  and  of  John  Norman  and  others,  that  Johyi  Ck"       1"  Con^. 
twn/i,  Esq.  who,  by  the  report  of  Master  SpranserAs  allowed  to  be  ^^^  Commis- 
we  purchaser  of  the  premises  mentioned  in  the  report,  at  the  sum  and  ^VUaon. 
of^l5,300,  might  be  discharged  from  the  purchase,  and  that  it  After  a  sale  in 
might  be  referred  back  to  the  Master,  to  approve  of  a  better  pur-  this  Conrt,  and 
chaser  for  the  premises,  the  said  John  Norman^  and  others,  offer-  port^f*{he*  J^l 
iog  to  give  «£  19,300  for  the  same,  upon  payment  of  full  costs  to  chaser  confirmed, 
the  former  purchaser.  the  biddbg  shaU 

Tlere  bad  been  a  previous  sale  of  the  premises,  upon  which  they  "n  spelSfcScuill^ 
'  been  purchased  by  Nathan  Hyde,  Esq.     On  the  6th  of  Jwie  stances;  "*' 


mere  in- 


*Mt,  there  had  been  an  order  for  a  re-sale  of  the  .premises ;  and,  on  crease  of  price 
thc29lh  of  tlie  same  month,  the  Master  reported  John  Oement,  f'"tf^"®r*^"' 
Esq.  the  best  purchaser,  at  «£  15,500;  on  the  15di  of  July  there  but  tlwt^togcttSr 
was  an  order  to  confirm  the  Master's  report  nisi;  and  on  the  24th  with  the  person 
of  the  same  month  the  report  was  confirmed  absolutely.  Sted*Eein  ^^^\ 

Hie  present  application  was  founded  on  the  affidavit  of  the  soner  for  ^buit* 
person  offering  the  further  sum  of  £4,000 ;  and  of  Oeneral  Birch,  the  time  of  sale 
«f  having  employed  agents  to  bid  a  higher  price  than  had  been  bid  "  »"*«*«»«• 
^the  re-sale  of  the  premises,  who  had  deceived  him;  and  that       [  173  ] 
torn  the  state  of  his  circumstances,  being  a  prisoner  for  d^bt,  be 
could  not  apply  to  his  friends  to  bid  a  larger  sum ;  and  he  swore, 
that -be  believed  the  premises  to  be  worth  £10,000  more  than  the 
tsm  at  which  they  bad  been  sold  at  such  re-sale. 

In  support  of  their  motion,  the  counsel  for  Oeneral  Birch,  and 
the  other  persons  applying  to  the  Court,  admitted,  ffaat  after  the 
fqport  of  a  purchase  had  been  confirmed,  it  was  not  of  course  to 
open  the  biddings,  though  it  was  so  where  the  report  had  not  been 
coofinned.  That  there  were  only  two  cases  in  which  the  doctrine 
was  laid  down,  that  after  confirmation  of  (tie  report,  the  biddiqg 
thould  not  be  opened.  The  first,  Prideaux  v.  Prideaiix  (ante, 
.  vol,  i.  p.  287.)  where  they  were  -ordered  to  be  opened  by  the  Lords 
Commissioners,  and  that  order  afterwards  discharged  by  Lord 
ihurlow  i  the  other  of  Scott  v.  Nestit  (ante,  vol.  iii.  p.  475.)  that 
the  latter  was  a  very  short  note.  That  .ii  this  latter  case  the  Lord 
Ckaucellor  had  opened  the  bidding  on  one  lot,  though  it  was  the 
Cftae  of  a  re-sale,  but  where  the  report  had  not  been  confirmed;  but 
liad  refused  to  do  so  on  a  lot,  where  the  report  had  been  con- 
firmed. But  there  had  been  several  cases  where  the  bidding  had 
been  opened,  notwithstanding  the  report  had  been  confirmed,  and 
laerely  on  the  circumstance  of  considerable  advance  of  price  being 
<fieredi  this  was  the  case  in  Price  v.  Moxvn,  liiihi>(  June,  1754^ 

mhcre 
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J  795.         where  Mr.  Brograve  bad  been  reported  the  best  purdiaser  at 

^^^^^  ^44,500,  and  the  report  had  been  confirmed  ;  but  upon  an  ofier 

VATtoir        Qf  IjQfi  Hertford  to  advance  £4,500,  the  bidding  was  opened,  and 

BiacH*         £^,000  ordered  to  be  deposited.    That  in  Hooper  ?.  Jetfe/,  where 

a  sale  of  an  estate  had  been  made  for  £2,500,  and  the  purchaser 

reported,  and  that  report  confirmed,  it  was  opened  on  an  advance  of 

£150.    That  in  Gower  v.  Gower  (a)  before  the  Lord  ChanceUctg 

'   igth  of  Fdmiary,  1765,  Mr.  Ryder  had  purchased  the  estate  at 

^25,800;  by  the  Mastei^s  report,  2dd  of  Jffril,  1765,  he  was 

allowed  the  best  purchaser,  and,  upon  order,  paid  «£  1,500  mto  the 

Bank,  and  the  Master's  report  was  confirmed  absolutely;  but,  upon 

the  application  of  Mr.  Beaumont,  offering  to  give  «£2,000  moiv, 

and  to  repay  Mr.  Ryder  his  £l,500,  and  interest,  it  was  ordered 

that,  upon  payment  to  Mr.  Ryder  of  that  sum,  and  all  costs,  Mr. 

[  174  ]       Ryder  should  be  discharged  from  his  purchase,  and  it  was  of^ 

dered  that  the  estates  should   be  re*sold.     In  another  case  of 

Gwynne  v.  Howe,  14th  of  'November,  1766,  Richnrd  Heron,  Esq. 

had  been  reported  the  best  purchaser  of  the  estate  in  question,  at 

^32,100;  John  Windsor,  Esq.  offering  to  give  £l,OQO,  the  bidAig 

was  opened. 

In  the  present  case,  the  sum  offered  is  larger  in  proportion  diaii 
in  any  of  these  cases,  and  the  persons  offering  are  ready  to  make 
any  deposit  the  Court  shall  think  fit ;  and  the  other  circumstances 
are  stronger  in  the  present  than  in  any  of  the  former  cases.  The 
estates  are  sold  for  the  payment  of  debts,  which  cannot  be  jpmi 
unless  they  are  re-sold ;  there  is  not  a  doubt  but  they  will  sell  for 
a  much  higher  price,  which  advantage  the  creditors  will  lose ;  at 
least  they  will  lose  £4,000,  now  offered ;  and  the  remainder-maa 
was  in  distressed  circumstances,  and  in  prison  for  debt,  and  was 
deceived  by  agents,  who  had  promised  to  open  the  bidding.  Under 
such  circumstances,  nothing  less  than  a  decision  of  the  House  of 
Lords,  that  biddings  shall  not  be  opened  after  the  report  confirmed^ 
ought  to  stand  in  me  way. 

•Mr.  So6citor^General  and  Mr.  Mitford  opposed  the  motion^ — 
This  application  stands  only  on  the  ground,  that  it  will  be  for  die 
benefit  of  the  persons  interested  in  this  estate,  that  the  biddii^ 
should  be  opened ;  but  it  is  for  the  general  interest,  that  persona 
should  know  at  what  time  purchases  made  in  this  Court  are  con- 
cluded, and  the  particular  mterest  of  parties  ought  not  to  prevail 
against  their  general  interest.  It  does  not  appear  either  in  what 
degree  any  creditor's  interest  will  be  affected  by  the  fate  of  this 
motion,  or  whether  the  creditors  will  be  injured  or  not  by  its  being 
refused. 

This  M  a  second  sale,  though  not  the  second  in  the  Master's 
oflSce,  there  were  one  hundred  and  fifty  biddings  upon  it,  which 

(a)  Sioce  reported  from  Lord  NorfA-      appeal  to  the  Honse  of  Lords,  6  Bro. 
ingtmCi  MSS.  %  Eden,  348,  and  upon     P.  C.  Ed.  Toml.  506. 

shewa 
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hew8  It  was  a  sale  of  competitioD.     Geoeral  Birch  had^  in  thi  1799. 

int  instance,  offered  the  estate  to  Mr.  Hyde  at  if  10^000.  The 
rder  for  the  re-sale  was  made  on  the  6th  of  June  last,  and  on  the 
^S9th  the  purchase  was  reported ;  the  5th  of  July^  the  order  was 
^amade  U>  confirm  the  report ;  and,  on  the  24th,  it  was  confirmed 
^ariisolutelj;  from  that  time,  till  the  5th  of  the  present  month,  there 
Sas  been  no  application. 

It  is  now  a  settled  rule,  that  the  Court  will  not  open  the  bid- 
^£ng  where  the  report  has  been  confirmed,  on  a  mere  advance  of 
jNrice. 

What  is  the  evidence  of  its  being  worth  a  much  larger  sum  t 

^There  »  onl^  the  offer  of  £4,000,  and  an  affidavit  of  General 

Birch,  the  owner  of  the  estate,  that  he  considers  it  worth  £30,000. 

3ut  no  creditor  applies.     But  even   if  the  estate  were  worth 

.JSKflOO,  the  Court  will  not  open  the  bidding  if  there  is  no  fraud 

in  the  sale. 

Scoit  V.  Nesbii,  being  the  last  determination,  the  Court  will  con* 
ceive  that  the  attention  of  die  Lord  Chancellor  was  called  to  the 
cases.  There  the  advance  offered  was  one-seventh  of  the  whole 
price,  and  the  Lord  Chancellor  did  state  the  effect  of  fraud ;  but 
the  Lord  Chancellor  saw  that  it  was  proper  purchasers  should  have 
notice,  that  after  ihe  report  was  connrmed,  their  purchases  should 
become  fixed.  Prideaux  v.  Prideaux,  was  a  strong  case  on  the 
role,  die  inadeauacy  of  price  was  immense.  There  Gower  v. 
Cower  was  cited,  and  the  order  made  by  Lord  Thurlow  was  never 
retersed.  Gotrerv.  Oower  had  very  strong  circumstances  in  it, 
that  are  not  mentioned  in  the  report  of  it ;  the  ground  upon  which 
it  went  was,  that  a  survey  had  been  made  by  some  collusion  with  the 
tenants ;  that  many  of  the  purchasers  were  connected  together,  and 
some  of  them  knew  of  the  fraud. 

In  Price  v.  Moxon,  there  were  some  circumstances  of  a  similar 
kind;  there  was  some  particular  knowledge  of  the  real  value,  upon 
ivhicb  the  sale  was  set  aside. 

The  particulars  of  Hooper  v.  Jewel,  do  not  appear.  Its  au* 
thority  is  done  away  by  Prideaux  v.  Prideaux,  and  ScoU  v.  Nesbii, 
^hich  have  fixed  the  rule  that,  after  the  purchase  is  confirmed, 
the  bidding  shall  not  be  opened. 

In  the  present  case  there  is  no  pretence  of  fraud.  The  convert 
sitioD  of  Rawtinson  and  Wild,  (General  Birchen  agents)  only  shew 
they  were  concerned,  they  had  not  bid  more  for  the  estate;  there 
ii  no  imputation  whatever  on  Mr.  Clements. 

Mr.  Mansfield  in  reply. — This  motion  is  made  on  behalf  of  f  176  1 
creditors.  With  respect  to  the  cases,  they  do  not  say  that  the  bid- 
ding never  shall  be  opened  after  the  report  confirmed,  but  on  the 
Btmnd  of  fraud.  In  Goober  v.  Gofrer,  it  was  stated  bytheappel- 
hots  that  there  was  no  fraud.  The  reasons  given  by  Mr.  Yorke 
nd  Mr.de  Grey  are,  that  the  order  was  consistent  with  the  prac- 
tice 
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178S3*  tice  of  the  Court  on  an  advance  of  price^  and  that  these  ap| 

w»v^  lions  are  appeals  to  the  discretion  of  the  Court ;  the  survej 

Watidv        only  a  mean  by.  which  the  estate  might  be  sold  for  an  inade^ 
,rX-  price*     It  is  not  laid  down  any  where  thi^t  inadequacy  of  pnn 

not  a  sufficient  ground  for  a  rersale,  it  is  different  as  to  the  d4 
pf  ioadequiicy  required^  Ixi  Scott  s.Nesbiif  it  is  only  stated: 
one-seventh  of  the  value  was  offered.  In  Prideaux  y.Pridk 
the  great  length, or  time  which  had  elapsed,  was  the  pw 
ground  agaiQst  opfining  the  bidding.  In  Lord  GQwer^%  case, 
case  of  Lord  Falmouth^s  estate  was  mentioned  as  one  when 
bidding  wa4  opened  merely  on  the  ground  of  inadeqtiacy.  Ji 
u  nothing  on  Uie  faiftof  Mr.  Clements  in  this  caie,  to  shew 
the  estate  is  not  worth  J^IO^OOO  more  than  he  has  given  for  % 
the  ckciunstances  jbew  it  is  a  bard  bargain  on  the  part  of  the  si 
founded  on  a  mistake  in  General  Birciy  and  fraud  in  the  f^ 
As  to  General  Birch  knowing  of  the  purchase  on  the  19lh| 
its  not  being  confirtned  till  the  24tb,  what  was  be  to  do  in 
days?  Gould  b^  find  n  peivioii  in  that  time  to  bid  more  f  . 
tranaaction  niust  be  with  persons  at  Mofichetter,  a^d  he  was  y 
lime  t  prisoner  in  the  Fleet-  He  had  a  confidence  that  Uk  af 
woidd  open  the  bidding.  Therefore  he  is  in  the  situation  < 
pemop  sttrprised* 

This  day,  (25th  of  January)  Lord  Comoiissioner  jiM 
I^Ave  judgment  to  this  flowing  ^ect : — 

We  took  time  to  consider  of  this  matter,  because,  on  the 
baedf  it  ia  proper  that  the  purchaser  of  an  estate  in  this  C 
should  koow  when  he  u  certain  of  his  purchase ;  and  on  the  g 
iiaody  the  principal  consideration  is  the  benefit  of  the  estate, 
therefore  necessary  some  line  should  be  drawn  as  to  the  i 
within  which  biddii^s  should  be  opened. 
[  177  ]  Upon  consideration,  there  seems  to  be  uo  better  line  to 

drawn  than  this,  that  the  biddings  shall  not  be  opened  after  the 
port  confirmed,  except  on  particuLu*  circumstances^  which  i 
Jbe  in  the  discretioii  of  the  Court. 

In  Goteer  v.  Crofgier,  %be  principle  was  laid  down.  The  bidi 
there  was  not  opened  on  the  circumstance  of  kicrease  of  f 
iifferad  alone ; .  the  same  was  the  case  in  Prideaux  v.  Prtdsqtf 

Still  a  great  increase  of  price  offered  will  always  be  a   len 
circumstattce  with  the  Coiu-t,  to  induce  them  to  open  tbp 
ding. 

Here  it  is  larger  than  in  any  of  the  cases  cited ;  nearly  one-foi 
'of  the  whole  price. 

With  respect  to  the  time  of  the  application,  it  does  not  1 
•any  great  weight.  The  report  was  copfirmed  at  the  last.i 
liie  applicatioii  to  open  the  bidding  was  immediately  after  d)^ 
cation. 

1 
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•    The  conduct  of  the  purchaser  in  this  case,  affords  no  groundl 
for  proceeding. 

This  reduces  it  to  the  situation  of  the  defendant.  At  the  time 
ef  the  sale  he  was  a  prisoner  in  the  Fleet  for  debt. 

Even  in  courts  of  law,  which  are  stricter  in  their  rules  than  this 
Court,  if  a  party  com^  to  set  aside  a  judgment,  he  must  come  in, 
in  the  first  instance ;  but  if  he  is  a  prisoner  at  the  time  of  the  judg* 
ment,  that  is  always  of  weight. 

If  die  defendant  had  been  at  large,  he  might  have  gone  down 
fend  apprised  himself  of  the  value  of  die  estate.  He  might  have 
ipH  persons  who  vrould  have  offered  higher  sums;  he  would  not 
have  been  obliged  to  trust  agents:  this  we  thmk  a  sufficient  ground 
to  take  it  out  of  the  general  rule. 

But  to  shew  that  we  mean  to  keep  to  the  general  rule  as 
mach  as  posrible,  it  must  be  opened  on  a  deposit  of  the  whole 
lam. 

Mr.  SoUdtaT'General  suggesting,  that  the  former  purchaser 
nest  hav^  all  bis  costs,  and  lh^  difference  of  interest  of  his 
ttoney — 

Lotd  Commissioner  Ashhurtt  said  he  had  not  mentioned  those, 
n  becoRiridered  them  as  the  common  tferms. 

Motion  granted  {a). 

(i)  Vide  PMiwx  t.  Pridmux^  ante,  vol.  i.  287,  and  tlie  Editor's  note  to  iU 
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Attohney-GeAbIial  r.  The  HAlsKai>AaiiBiis  Company 

and  Tonna. 

A  PETll'ION   (rf  the  *fend&nt  Tonna,  that  he  nught  be 
"^  paid  the  costs  of  having  made  out  his  titk. 

Mr.  Graham  and  Mr.  Cor,  in  support  of  the  petition,  dt^d  tOTb 
ctses. 

WhktUr^.  Rawliftton  and  othefs.-^The  plaintifis  claimed  to  be 
lUtilied,  as  next  of  kin,  to  ieasehold  estates  of  the  testator  John 
Rawlinson,  in  equal  shares;  and  by  the  dedree^l'&tJufy,  1783, 
it  was  declared  that  the  leasehold  estates  of  the  testator,  belonged 
to  ihe-next  of  kin  of  Eleanor  Jetye,  living  at  the  dcatfi  of  Christo- 
pkerRawUmoH  the  tenant  -fbr  fife  under  the  will,  and  it  was  or- 
dered to  be  referred  to  the  Master,  to  enquire  who  were  the  test 
of  kin.  On  the  9,2dJune,  1785,  the  Master  made  his  report, 
«nd  certified  that  the  plaintiffs  were  such  next  of  kin,  and  disal- 
lowed 


•TasMMry  SStflr. 

Lords  Cominii- 
»ionen,Ejfre^Aak' 
kmni^  and  IFidra* 

Where  an  heir  at 
law  b  brought, 
by  order,  before 
the  Court,  tbongk 
there  is  no  resmt* 
ing  trust  in  hit 
iavonr,  he  shall 
have  his  costs* 
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1 79S<         lowed  die  claims  of  other  claimants,  as  being  in  a  more  remote  Ae* 

.^"'''^  gree  of  kindred.    And  upon  the  cause  coming  on  for  further  di* 

^G^asRAL*      sections,  dlh  August,  1785,  it  was  referred  to  the  Master  to  tax 

9,  the  defendants  their  costs  of  ^lit,  and  in  taxing  such  costs,  it  was 

The  Habere      ordered  that  he  should  tax  the  costs  of  persons  who  came  in  under 

*Mrf  tSnna"*^  the  decree  to  prove  their  kindred,  and  were  unsuccessful :  and  the 

r  ijQ  1 '     plaintiffi  consenting  to  pay  such  costs  when  taxed,  it  was  ordered 

that  the  plaintiffs  should  pay  the  sanie  accordingly. 

Upon  this  case  it  was  observed,  that  the  consent  of  the  plaintiff* 
went  to  the  payment  of  costs  generally,  and  not  to  the  costs  of 
these  defendants  in  particular,  and  that  the  case  of  the  defendant 
Tofiim  was  stronger,  because  the  Master  had  made  a  report  in  fa- 
vour of  his  claim. 

Holden  and  others  v.  MaryBumell  and  thirteen  others —  P^^  ▼• 
The  said  Holden  and  fifteen  others — said  Mary  Bumell  Vp  ISUen 
Sumell  and  eleven  others — the  question  was,  who  was  the  heir  or 
heirs  at  law  of  Darcy  Bumell;  the  bill  therefore  prayed  (inf  aL) 
that  such  of  the  defendauts  who  claimed  as  heirs  at  law  of  tha  tes- 
tator might  try  their  respective  rights  at  law,  and  that  proper  issues 
might  be  directed  for  that  purpose.  The  causes  were  heard  7& 
March,  1781,  when  the  origmal  decree  was  made,  and  six  issues  di- 
rected between  different  partiies  to  try  who  was  or  were  the.beir  or 
heirs  at  law ;  and  the  Court  reserved  the  question  of  costs  till  after  die 
issues  should  be  tried.  Ilie  causes  came  on  for  further  directions 
llthJIfoy,  1782,  when  it  appeared  that  only  three  of  the  issues 
bad  been  tried,  but  the  Court  directed  the  costs  of  all  parties,  both 
at  law  and  in  this  Court,  as  well  those  who  did  succeed,  as  those 
who  were  parties  to  the  issues  which  were  not  tried,  to  be  paid  out 
of  the  estate;  notwithstanding  an  opposition  against  the  ord^ng 
the  costs  of  those  who  were  parties  to  the  issues  which  were  not 
tried,  and  who  did  not  succeed  in  proving  themselves  heirs. 

It  was  argued  that  the  case  of  the  defendant  Tonna,  was  stronger 
than  either  of  these,  because  he  had  succeeded  in  making  out  his 
claim  as  heir;  and  had  come  in  upon  the  Master's  advertisement; 
and  although  the  Court  had  declared  there  was  no  resulting  trust  in 
his  favour,  it  was  but  reasonable  he  should  be  indemnified  for  die 
trouble  and  expence  he  had  sustained  by  being  put  to  the  proof  of 
his  claim. 

Mr.  Solicitor-General,  for  the  informant,  contended — ibal  ia 
Whistler  v.  Rawlinson,  the  whole  depended  on  the  consent  of  tk 
plaintiffs;  he  cited  Standenv.  Standen. 

[  180  ]  Lord  Commissioner  Eyre. — I  rather  think  the  consent  in  thst 

case  did  not  extend  to  those  costs;  but  whether  that  was  by  coo- 
seat  or  not,  in  point  of  justice  1  think  we  must  allow  the  costs. 

Loid 
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liord  Commissioner  Ashhurst. — It  would  be  of  bad  consequence         1 793* 

not  to  give  costs  in  such  a  case  as  this.  ^^^r^ 

Attorkbv* 

Liord  Commissioner  Wilson. — It  is  reasonable  it  should  be  done;       Gk»eral 
and  unless  the  practice  was  clearly  otherwise,  it  ought  to  be  so^  The  Haber- 

dasher's ComiNdiy 
Petition  granted  (fi).  wUTomiA.    • 

<a)  As  to  Uie  practice  of  the  Court      heir  at  law,  vide  Seal  v.  Brownton^ 
wiUi  respect  to  costs  in  the  case  of  as      ante,  toI.  iii.  S14. 


The  Nabob  of  Argot  v.  The  East  India  Company.  s.  c 

S  Fes.  Jan,  56. 
T^HE  Company's  plea  having  been  over-ruled  (vide  ante,  vol.  iii.     f gth  Jamuay. 
^   p.  292,  &c.)  the  Company  put  in  an  answer,  in  which  they  Lo,^,  Commis- 
refened  to  the  several  charters,  letters  patent,  and  acts  of  parlia-  sioners,£yr«,iifA* 
nieot,  by  which  they  were  from  time  to  time  invested  with  the  *«««'>  ana '^•^•w". 
powen  to  which  they  insisted  they  were  entitled,  viz.  the  power  of  ^  ^*^  *"*  ^^ 
•ole  trading  to  and  from  the  East  Indies,  &c.  to  send  ships  of  Sj^tei^lfy  a 
^  to  make  war  and  peace,  and  to  right  and  recom pence  them-  sovereign  prince 
dies  for  injuries,  and  to  enter  into  foederal  conventions  with  the  *"  ^^^*  against 
pimces  or  people  that  are  not  Christians,  within  the  limits  of  their  c^mmlSy  ft^ 
tnde,  'as  well  on  their  own  behalf  as  that  of  the  British  nation,  as  account  of  mo- 
tiiey  should  see  fit  for  the  maintenance  of  their  right,  and  benefit  nies,  &c.  advan- 
of  their  trade,  and  to  exercise  sovereign  power  within  the  limits  of  consequoToe  of 
tiieir  trade.    They  stated  that  in  exercising  of  these  liberties,  they  treaties  in  the 
Wd  territorial  possessions  in  the  East  Indies,  and  maintained  a  nature  of  foederal 
large  military  force :  that  the  plaintiff  is  a  sovereign  prince,  within  the  protw3on«f 
the  limits  of  the  defendants'  trade,  and  is  not  a  Christian ;  and  that  their  respective 
all  the  transactions  mentioned  in  the  bill  are  of  a  political  nature,  territorial  posses^ 
«h1  matters '  of  state,  and  done  in  the  exercise  of  the  power  of  "**"** 
peace  and  war,  and  of  making  foederal  conventions,  and  for  the  mili- 
tary defence  of  their  territories,  and  of  the  territories  of  the  plain- 
tiff; and  that  the  instruments  mentioned  in  the  will  are  treaties,  and 
foMferal  engagements  of  a  political  nature,  and  matters  of  state,       [  181  1 
and  therefore  are  not  subject  to  any  municipal  jurisdiction,  nor 
cognisable  in  this  Court  or  in  any  Court  of  Justice,  but  only  by 
and  according  to  the  law  of  nations^  and  therefore  they  were  not 
bound  to  answer. 

They  further  stated  the  act  of  the  24th  of  His  present  Majesty, 
coostituting  the  Board  of  Control,  by  which  it  was  provided, 
"  that  if  the  said  Board  should  be  of  opinion  that  the  subject- 
mttter  of  the  deliberations  of  the  directors,  concerning  the  levying 
of  war  or  making  of  peace,  or  treating  or  negotiating  with  any  of 
tlie  native  princes  or  states  in  India,  should  require  secrecy,  it 
should  be  lawful  for  the  said  Board  to  send  secret  orders  and  in- 
Vol.  IV.  L  structiona 
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1799*         •tnictions  to  the  secret  committee  of  the  court  of  directors  for 

yv^  the  time  being,  who  should  thereupon,  without  disclosing  the  same, 

^*A^^"^*  ^    transact  their  orders  and  dispatches  in  the  usual  form,  according  to 

4i^coT         ^1^^  tenor  of  said  orders  and  instructions  of  said  Board,  to  the 

'  Tlif  EAst  Imdia  respective  governments  and  presidencies  in  India,  and  that  said 

Com PAiiT.       governments  and  presidencies  should  pay  a  faithful  obedience  to  such 

orders  and  dispatches,  and  that  since  the  passing  of  the  said  act, 
such  commissioners  for  the  affairs  of  India  had  been  appointed^ 
and  they  set  out  who  were  tlie  then  commissioners;  and  that  inas- 
much as  the  said  several  transactions  in  the  bill  mentioned,  and  the 
instruments  therein  stated  to  be  agreements  between  the  plaintiff 
and  defendants,  are  of  the  nature,  and  relate  to  the  civil  or 
military  government  or  revenue  of  the  British  territorial  posses- 
.     .  sions  iu  the  East  Indies,  and  to  the  levying  war  and  making  of 

.   peace,  and  to  the  ti^eating  and  negotiating  with  a  native  prince  or 
state  in  India,  defendants  are  no  ways  able  or  competent  to  give 
any  orders  or  instructions  for  doing  any  act  relating  to  the  matters 
in  the  bill  mentioned,  but  under  the  superintendence  of  such  com* 
missioners,  and  inasmuch  as  said  commissioners  are  empowered 
to  give  such  orders  as  they  shall  think  fit,  and  the  court  of  directors 
a|*e   bomid  to  obey,  and  the  commissioners  are  empowered  to 
cause  secret  orders  to  be  sent  to  the  defendants'  servants  in  India^ 
without  the  privity  of  the  defendants,  except  of  the  secret  coin— 
i^ittee  of  their  court  of  directors,  which  orders  the  defendants* 
servants  in  Jndia  are  bound  to  obey ;  and  inasmuch  as  defendants^ 
as  tliey  are  advised,  have  not  the  povoer  or  ahiliijf  to  obtain  tht 
accounts  required  by  the  said  bill,  or  to  give  any  orders  for  obtain' 
ing  the  iii^ormation  necessary  to  render  such  accounts,  without  the 
concurrence  of  the  commiidoners  aforesaid,  the  defendants  contended 
r  188  3        ^^^^  ^^y  ought  not  to  be  drazon  into  akiy  suit  respecting  the  same, 
and  claimed  the  same   benefit  as  if  they  had  pleaded  the  said 
matters* 

To  this  answer  several  exceptions  were  taken  on  the  part  of  ths 
plaintiff,  which  being  referred  to  the  Master,  he  reported  the 
answer  insufficient  in  the  whole  of  the  exceptions. 

The  defendants  afterwards  put  m  a  further  answer,  in  which, 
after  stating  that  they  had  been  frequently  engaged  in  war  for  the 
protection  of  the  plaintiffs  territories,  and  that  he  was  indebted  to 
them  on  account  of  the  war  with  Hyder  Ally,  they  set  forth  at 
large  the  instruments  dated  ^  Decem^r,  17B1,  and  28th  JtoK, 
1785,  and  niso  ^  definitive  treaty  of  friendship  and  alliance  with  ths 
Nabob,  of  the  24th  February,  1787,  that  payments  bad  been 
made  on  account  of  such  definitive  treaty,  but  not  sufficient  to 
discharge  the  demands  of  tbe  defendants  upon  the  plaintiff;  tbej 
then  stated  that  an  expensive  war  had  broke  out  against  Tippoo 
SuUaun,  which  was  existing  when  tbe  last  advices  came  away,  and 
that  a  large  debt  had  become  due  from  the  plaintiff  to  the  defendaoti 
on  account  thereof,  and  that  tlie  same  might  increase,  and  insisted| 
that  in  case  the  matters  of  the  bill  should  be  adjudged  t^  be  co^' 
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oiiible  in  tbis  Court,  snd  that  the  defendants  should  be  foutid  ta         i70, 

be  itidebted  to  the  plamtifF,  die  payment  of  such  debt  could  not  y^,^^ 

be  decreed  to  the  plaintiff,  inasmuch  as  by  the  law  of  nations,  in    The  Nabob  oi 

^luie  flainiiff  should  be  guilty,  or  in  case  defendants  should  kave         Arcot 

wHi-jounded  suspicions  that  plaintiff  was,  or  meditated  to  be  guilty  fl^f  g^g'^  luint 

of  any  infraction  of  the  treaties  between  them^  defendants  would      Comi^aby. 

tune  a  right  to  trithholdfrom  him  any  sums  of  money  due  to  the 

pbnntifff  and  would  have  a  right  of  making  war  upon  the  plaintiff, 

msd  inasmuch  as  these  treaties  or  instruments  were  made  and  entered 

Aile  under  the  authority  of  the  act  of  parliament  of  the  twenty- 

fourth  of  the  reign  of  his  majesty,  and  defendants  cannot  do  any 

thing  as  to  the  matters  aforesaid,  without  the  order  and  direction  of 

such  commissioners,  though  they  should  be  directed  so  to  do  by  this 

Caiff*/;  they  submitted  whether  the  commissioners  are  not  necessary 

ptrties  to  the  suit. 

Thb  cause  wa9  set  down  upon  the  bill,  and  answer. 

Mr. Mitfordf'MiT.  Anstruther,  Mr.  Addm,  and  Mr.  Fonblanque, 
he  die  pTaintiif. — ^The  Nabob  is  in  the  situation  of  a  suitor  in        [  183  ] 
diii  Court,  for  an  account,  and  that  the  balance  may  be  paid 
t^kiiii* 

If  this  were  a  question  between  individuals  there  could  be  no* 
SStcfekkj,  it  would  be  done  without  regard  to  whedier  the  party 
were  ao  alien  or  a  subject ;  if  thd  plaintiff  was  not  an  alien 
tmeu^f  there  would  be  no  objection  to  him  as  a  suitor  in  this 
Court. 

There  is  one  objection  made  to  the  person  of  the  plaintriF  in  this 
caae,  that  he  is  not  a  Christian :  but  that  objection  has  been  over* 
nded  these  many  years. 

Tb^  Nabob  acknowledges  by  his  bill,  that  he  was  a  debtor  to 
die  Company,  and  wished  to  discharge  his  debt  by  permitting  the 
Company  to  receive  his  revenues  for  five  years,  and  upon  paying 
hiai  one-sixth  of  the  revenue,  and  to  can^  five-sixths  to  account. 
He  states,  that  under  this  agreement  the  Company's  servants  col- 
boted  the  i^vennes  from  1781  to  1785,  that  in  the  last  year  a  new 
^gleeoaent  was  entered  into,  to  let  him  into  possession  of  his  oWn 
ravenue,  and  he  waa  to  pay  a  proportion  of  four  lacks  for  current 
eKptncea,  and  twelve  lacks  in  discharge  of  the  debt ;  and  for  se- 
epviag  the  payment  of  them,  he  put  the  Comfmrty  into  possession 
of  some  certain  parts  of  his  territories. 

Ifk  consequence  of  this  agreement,  he  paid  several  9ums  of  mo- 

non  account, 
le  charges  dmt  the  accounts  were  defective,  and  claims  to  be 
eatkled  to  a  just  account. 

On  the  face  of  this  bill,  it  is  siitiply  die  case  of  dd>tor  and  credi- 
y  and  the  result  of  it  is  the  title  of  th^  plaintiff  to  an  account. 
fiot  it  is  objected  to  this,  firat,  that  the  plamtiff  is  a  person  thut 
ot  sue  in  this  Court :  secondly,  that  the  defendants  are  per- 

L  %  sons 
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179s  *^°*  ^^^  cannot  be  sued;  thirdly,  that  the  subject-matter  of  diir 

wy^  suity  is  not  the  subject  of  a  municipal  jurisdiction ;  and  that  if  it 

Tbe  NxBoa  of  was,  it  involves  matters  of  state  not  fit  for  such  discussion :  anodier 

^     Abcot  objection  is  added,  that  the  defendants  are  subject  to  a  control ; 

Tbe  £a§t  India  ^^^  ^^^J  ^^^  ^^^  ^^^^  agents,  and  therefore  the  members  of  the 
CoMPAHT.       Board  of  Control  ought  to  be  parties  to  the  bill. 
|[  184  }  The  Court  has  determined  on  the  three  first  of  these  objections ; 

it  was  not  possible  to  over-rule  the  plea  without  considering  the 
plaintiff  as  a  person  competent  to  sue,  and  the  defendants  to  be 
sued,  and  that  the  subject  of  the  suit  was  a  subject  of  mimidpal 
jurisdiction.  • 

We  admit  that  this  determination  is  not  conclusive,  becaiise  no 
determination  on  a  plea  can  ever  be  conclusive ;  but  the  detes* 
knination  is  a  great  and  grave  authority,  because  there  have  beeo 
few  cases  more  argued,  and  in  which  more  pains  were  taken  by  Att 
Court. 

We  admit,  however,  that  the  Court  is  at  liberty  now  to  decide 
otherM'ays. 

It  M'as  determined  that  the  plea  was  a  plea  to  the  jurisdiction, 
but  as  such  it  was  singular,  because  it  gave  no  jurisdiction  to  any' 
other  Court,  but  went  to  there  being  no  jurisdiction,  and  to  eel' 
up  a  perpetual  bar  on  the  ground  that  ex  tali  facto  actio  turn  otk 
tur. 

Considering  tlie  point  therefore  as  open,  we  may  enter  into  dio 
whole  matter,  and  contend  that  this  is  a  case  in  which  the  deoee 
prayed  ought  to  be  pronounced.  And  first,  that  the  phmtiff  cm 
sue,  and  the  defendants  be  sued,  as  in  the  case  of  a  simple  debt. 

The  Nabob  certainly  could  sue  an  £ng/fsA  subject,  to  whom  he 
bad  lent  money.  Suppose  a  bond  bfid  been  given,  could  not' 
an  action  be  brought  upon  the  bond  ? 

If  the  subjects  of  one  country  take  the  property  of  the  subject! 
of  another  country,  it  is  not  the  subject  of  war  or  reprisal,  becuise 
other  means  are  pointed  out  in  every  country  by  an  application  to 
courts  of  civil  jurisdiction,  which  must  be  pursued  in  all  privits 
cases ;  and  between  nation  and  nation  there  is  no  just  war  till 
such  application  has  been  unavailable.  It  is  then  only  that  repri- 
i  1^^  J  sals,  or  war  between  two  nations,  become  justifiable,  Grotius,L3* 
cap.  2.  s.  4.  locum  autem  habet*  (Jus  repres8aliarum)vi  qjunJt  jfh 
risconsuhiy  ubijus  dene^atur.  Sir  LeolineJenkins*8  Letter,  fVymu'i 
Life  of  Sir  X/.  /.  vol.  ii.  p.  759*  No  treatise,  antient  or  modem, 
treats  reprisals  as  otherwise  justifiable  than  where  the  first  applica* 
lion  has  been  to  courts  of  municipal  jurisdiction,  Grotius,  L  li* 
cap.*  1.  s.  1  and  2.  says,  Causa  justa  belli  suscipiendi  nulla  essealiB' 
potest  nisi  injuria. — Sic  in  Romano  feciali  carmine:  ego  vostestof 
populum  ilium  injustum  esse,  neque  jus  persolvere^  Ac  plane  qn0f 
actionum  forensium  sunt  fontes^totidem  sunt  belli:  nam  ubi  juiSr 
da  dejiciunty  incipit  bellum.  But  till  redress  cannot  be  obtaine4 
from  the  ordinary  jurisdictipn,  it  is  the  duty  of  countries  not  togo 
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to  wan    It  is  the  duty  of  every  country  to  do  justice ;  the  coifse* 
qaence  is,  that  if  a  subject  of  this  country,  gave  to  a  subject  of 
the  Nabob  a  bond,  the  suit  must  be  in  a  Court  of  municipal 
jarisdictioD.    Then    ^hat  difference  will    it    make,    that    it    is 
(iven    to    the    Nabob     himself?      As     the    ground     that   he 
could  not  justify  war  or  reprisal,  he  must  apply  for  justice  ac- 
cording to  the  forms  of  that  country,  to  the  court  of  which  the 
debtor  is  amenable.    When  he  entered  into  the  contract,  he  must 
consider  the  party  as  an  English  subject,  amenable  to  the  English 
courts  of  justice ;  as  there  is  no  other  means  by  which  justice  can 
be  done.    The  King  represents  the  nation,  and  the  application 
must  be  to  him  to  do  justice.     How  can  he  administer  it  ?    By  his 
courts  of  justice  alone.     Then  this  is  not  degrading  to  the  sovereign 
power  who  sues,  as  it  is  an  application  from  sovereign  to  sove« 
i^^,  in  his  courts  of  justice.     Is  there  any  difference  between  ap- 
pljiog  to  the  courts  and  to  any  other  officer ;  as  for  instance,  to 
tlie  Secretary  of  State  i    The  judges  are  equally  the  Qfficers  of  the 
sovereign  power,  and  represent  it  in  matters  of  justice.    There  is 
oo  pretenoe  that  the  former  mode  of  application  is  degrading; 
%hy  should  the  latter«   The  King  must  himself  apply  to  his  Courts 
ID  matters  of  justice. 

If  it  is  derogatory  from  the  Nabob's  dignity,  to  apply  to  the 
courts  of  justice,  would  it  not  be  more  so  to  apply  to  the  Company 
irbo  ajne  subjects  ?  If  it  is  contended  that  they  are  delegates  of  the 
lovereign  power,  the  judges  are  likewise  its  representatives. 

If  it  is  derogatory,  it  is  a  consequence  of  his  own  act :  the 
Nabob,  when  he  entered  into  the  contract,  must  have  considered 
Uinself  as  dealing  with  British  subjects. 

But  it  was  said,  that  the  Nabob  himself  was  not  amenable  to 
the  jurisdiction,  and  that  was  a  reason  why  he  should  not  be  a 
iiiitor  to  it.  But  that  is  the  case  with  every  alien.  An  alien  is 
not  amenable  to  the  Jurisdiction.  But  that  has  never  been  consi- 
dered as  an  objection  to  his  suing ;  a  foreign  ambassador  resident 
here,  is  not  amenable,  but  he  may  sue. 

Tliea  why  should  he  not  sue  the  East  India  Company  ?  At  the 
time  of  the  contract,  it  must  have  been  under  consideration  how  it 
Was  to  be  enforced.  The  Nabob  must  have  considered  that  they 
Here  a  British  Company,  and,  as  subjects,  amenable  to  the  Courts 
of  Great  Britain ;  and  that  whilst  he  could  have  redress  there,  he 
cottid  not  justly  make  war. 

The  Easi  India  Company  are  liable,  as  subjects,  to  be  sued 
imon  their  contracts.  There  was  a  case  of  Moodalay  v.  The  East 
India  Company  (ante,  vol.  i.  p.  4690  upon  a  cowl,  or  permission 
to«ell  tobacco.  One  of  the  grounds  was,  that  the  act  of  dispos- 
*  lessiog  the  plaintiffs  of  their  cowl  was  done  as  a  sovereign  power. 
Lord  Kenyan  admitted,^  that  no  suit  would  lie  against  a  sovereign 
|Kmer,for  an  act  done  in  tliat  capacity;  but  he  did  not  think  the 
Mast  India  Company  Mtthin  the  rule.    They  have  rights  as  a  sov^* 

reign 
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1793*        ''^^  power;  they  have  also  duties  as  iDdividuals :  if  diey  enter 

^^.^^    .      faito'  bonds  ID  India,  the  sums  secured  may  be  recovered  here.    So 

Hie  Nabob  of  in  this  case,  as  a  private  Company,  they  have  entered  into  a  pii« 

Arcot         vate  contract,  to  which  they  must  be  liable."    They  are  a  corpora- 

Hie  Ba^  India  ^'^°>  ^^^  ^^  purpose  of  carrying  on  trade,  for  which  purpose  they 

CoMVAirr.      have  certain  powers,  one  of  whiqh  is  to  make  war  or  peace ;  but 

this  is  simply  a  delated  power,  which  they  exercise  fimply  as 

delegates.     But,  as  a  corporation,  they  are  amenable  to  the  ordi* 

oaiy  Jurisdiction.    They  pretend  to  the  independence  of  states; 

but  the  distinction  between  states  and  corporations  is,  that  to  states 

independence  is  necessary.    But  the  situation  of  the  Compaay  b 

[  187  ]       K  different  as  can  be :    they  are  perfectly  subordinate. 

having  the  power  of  making  war  and  peace,  will  not  alone  consti 
tute  dbem  a  state.  Grotiiis,  1. 1.  cap.  S.  s.  5.  par.  9.   *^  Sedei  M 
acddere  potest,  ut  in  imperio  late  patente,  inferiores  potestates 


inchoandi  concessam  baheant  potestatem:  quod  si  fit,  jam  sane  cejs— • 
sendum  erit  beUum  geri  ex  vi  summa  potestatis ;  nam  quodfadetuk 
gtds  alii  jus  dat,  ejus  ipse  auctor  censetur^'    This  peace  or  waTj 
therefore,  is  to  be  considered  as  the  peace  or  war  of  Great  hritam^ 
They  are  a  corporation,  first  for  trade,  and  responsible  to  the  public 
for  the  use  made  of  their  powers,  and  to  all  other  subjects  as 
as  relates  to  them.    They  are  not  subject  to  the  municipal  j 
diction  for  acts  done  as  the  delegates  of  the  Crown,  unless  w 
the  acts  are  done  for  profit  to  themselves;  but  wherever  thai  i 
Ifae  case  they  are  responsible :  for  it  is  an  established  rule,  tfaa^ 
'where  the  delegate  of  the  Crown  takes  for  the  Crown,  he  is  «ot^ 
responsible,  but  where  be  takes  for  his  own  ben^t  he  is.     Wlier» 
the  Company  borrow  money,  they  can  stipulate  in  any  BMinner  for 
the  payment  of  the  debt ;  the  purpose  for  which  the  money  wa9 
borrowed,  cannot  vary  the  nature  of  the  act.    The  sovereigia 
power  is  not  responsible  for  acts  done  as  such,  because  it  is  omy 
the  means  by  which  the  state  acts,  but  the  private  acts  of  sovepeigit 
powers  are  their  own,  and  do  not  bind  die  state,  Grotius,  L  2. 
c.  14.  s.  2.  where  the  act  of  the  king  means  the  act  of  the  state; 
but,  in  this  case,  it  is  not  even  suggested,  that  if  the  balaBe€  be 
ilgainst  the  Company,  the  state  can  be  boudd ;  or,  if  it  be  tiw 
other  way,  that  it  can  be  the  creditor ;  the  balance  could  only  be 
demanded  of  the  Company  in  their  private  capacity,  and  in  the 
character  of  subjects  of  Great  Britain ;  they  may  be  sued  here  to 
execution  upon  their  goods.     Lord  Chancellor  (in  prpaouncing 
judgment  on  tlie  plea)  put  the  case  of  the  balance  beinff  clearly 
admitted,  and  that  there  was  a  promise  to  pay,  and  put  Ine  que%' 
tion,  whether  an  action  would  not  lie.     if  an  action  woidd  V», 
would  not  this  Court  take  an  account,  and  cause  the  poyme»l  of 
the  balance  i 

The  third  objection  is,  that  the  subject  of  the  suit,  i»  not  the 
aubiectof  municipal  jurisdiction ;  or,  if  it  is,  that  it  is  involvcxi 
with  other  transactions,  not  proper  to  be  discu9Se4  bera. 

They 
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f  insisted^  that  matters  arising  from  transactions  between 
ident  states,  are  not  the  proper  subjects  of  municipal  juris- 
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Tever  the  Company  act  as  the  delegates  of  the  state,  they  are 
>Ie  to  municipal  jurisdiction;  but  where  they  enter  into  pii-  TheEArr  Ivdia 
ntracts  for  their  own  benefit,  tliey  are.     In  the  present  case.        Company. 
aply  the  case  of  debtor  and  creditor,  not  differmg  from  tht        [  ^^^  ] 

the  bond,  or  of  the  acknowledged  balance, 
ar  as  they  treat  for  peace  or  war,  they  act  as  the  delegates  of 
«i  and  are  not  liable ;  but  where  it  is  for  their  private  pr(> 
hey  alone  are  responsible.  Suppose  the  Nabob  lent  money 
ive  the  use  of  troops ;  so  far  as  relates  to  the  troops,  they 
act  as  delegates  of  the  state;  but  as  to  the  payment  of 

it  would  be  a  private  transaction  :  the  distinction  between 
ts  of  the  treaty  are  perfectly  clear.  Neither  is  it  true  that, 
red  as  states,  they  cannot  sue,  or  be  sued.  The  subordinate 
f  German!/  may  be  sued,  PUtter's  Germanic  Constitution, 
nford,  vol.  ill.  ^44.  their  transactions  may  be  rendered  sub- 
courts  of  judicature.  Id.  249*  and  he  gives  instances  where 
i  happened,  p.  ^254,  ^c.  and  of  the  means  afforded,  by  whic^ 
;meiit  can  be  carried  into  execution.  This  mode  of  appli- 
has  been  submitted  to  by  other  sovereigns,  as  in  the  case  of 
gof  Norzcaj/j  llyley's  Placita  Parliamentaria,  143.  In  on^ 
)  King  of  Scotland  was  the  defendant  in  the  suit.  In  several 
ig  of  Spain  hus  sought  redress,  as  to  cutting  Brazil  wood, 

Abr.  59.S,  ^'c.  in  all  which  cases  it  was  thougiit  necessary 
King  of  Spain  to  apply  to  the  ordinary  CQurts  of  justice  in 
intry ;  and  that  it  would  be  unjust  in  him  to  declare  war,  till 
as  a  denial  of  justice.  There  is  no  reason,  therefore,  id 
e,  why  the  plaintiff  may  not  sue,  and  the  defendant  be  sued; 

the  subject-matter  of  the  suit  should  not  be  entered  into  by 
nicipal  jurisdiction  (a), 

I,  as  to  its  involving  matters  of  state  :  The  gentlemen  have 
wn  how  the  question  before  the  Court  involves  matters  of 
r  how  the  state  can  be  injured  by  the  suit  proceeding.  In 
ases  of  the  King  of  Spain,  matters  of  state  might  have  beeu 
1,  as  they  depended  on  the  right  of  subjects  to  cut  wood  in 


the  case  of  Barclay  v.  Ruasellf 
31,  Lord  Rogslyn,  not\«itii* 
the  above  authorities,  cxpres- 
liderable  doubt  whetlier  a 
orercisn  could  sue  in  a  mani- 
rt  in  tuis  country.  Hia  Lord- 
idcred  it  as  matter  of  appli- 
vm  state  to  state,  and  did  not 
I  those  cases  as  any  plain  or  di- 
ority.  It  seems,  however,  at 
learly  settled,  that  a  foreign 
I  can  both  sue  and  be  snetf  in 
tk  In  the  late  case  of  Db  la 
Bemaldes,  32d  AprU,  1818, 


it  was  held  by  the  Vice 'Chancellor  on 
demurrer,  that  the  King  of  Spain  was 
a  necessary  party  to  tlio  suit;  the 
object  of  the  suit  being  to  charge  the 
defendant  as  an  agent  of  the  King  of 
Spain,  The  hill  was  afterwards  amend- 
ed, and  the  King  of  Spain  made  a  party, 
and  stated  to  be  ont  of  the  jurisdiction 
of  the  Court ;  and,  on  a  subsequent 
occasion,  his  Honour  distinctly  laid 
down,  that  a  foreign  sovereign  or  go- 
vernment could  both  sue  and  be  sued 
10  the  coarts  of  thii  country— 4 8t1l 
Mmrch,  1819.    MS. 

the 
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1793*         ^e  Brazils.    The  circumstaQce  of  the  question  bebg  between 
N«v«/  sovereign  and  sovereign,  will  not  change  the  jurisdiction.    [1*1)^ 

The  Kabob  of    have  been  many  cases  agitated  in  courts  of  municipal  jurisdictioi^ 
*^^^         where  the  extent  of  treaties  has  been  involved.    If  the  subject  is 
The  East  India  not  liable  to  discussion  in  municipal  courts,  it  must  be  iirom  its 
Company.       being  in  some  way  prejudicial  to  the  state.     But  how  can  it  be 
prqj'idicial  to  the  state,  that  the  East  India  Company  is  obliged  to 
perform  its  contracts  i    The  simple^question  in  diis  transaction  is, 
whether  this  is  the  East  India  Company's  debt  i    It  cannot  affect 
the  territorial  dominion,  f«r  no  execution  can  go  against  the.  terri- 
tory, only  a  sequestration  of  the  Company's  goo&s  here.    How  can 
that  prejudice  the  state  of  Great  Britain? 

But  It  may  be  of  great  detriment,  that,  after  an  applicatioii 
here,  justice  is  denied,  as  that  b  the  grievance  on  which  war  if 
justifiable. 

The  Court  will  be  competent  to  make  special  provisions  fin 
taking  the  accounts,  adapted  to  the  special  nature  of  the  case. 
*  It  has  been  thrown  out,  that  the  Nabob,  when  he  has^  got  the 

money,  might  declare  war,  or  invade  the  Company's  territory,  bj 
the  assistance  of  the  money  so  recovered  ;  but  the  Company  roighl 
repel  that  by  a  war.  The  same  objection  might  be  made  against 
an  individual  suing,  that  though  he  was  not  an  alien  enemy  now. 
France  or  Spain  (of  which  he  is  a  native)  may  declare  war.  The 
Court  could  take  no  notice  of  such  an  objection. 

^  As  to  the  objection  respecting  the  Board  of  Control;  their  juri^ 
diction  is  confined  to  matters  relative  to  the  territorial  possessions! 
and  has  no  power  to  affect  any  debt  the  Company  may  owe.  Theii 
authority  does  not  prohibit  the  recovery  of  a  debt  here.  But  sup* 
pose  they  had  any  such  power,  the  Court  could  not  say,  that  on 
that  account  they  would  not  proceed ;  they  must  wait  till  the  Boaid 
of  Control  did  actually  interfere.  The  same  objection  might  have 
L  ^90  J  been  made  in  Moodalay  v.  The  East  India  Company ;  but,  in  fact, 
the  Board  of  Control  have  no  such  power :  they  cannot  be  made 
parties,  they  have  no  interest ;  you  might  as  well  say,  that  where 
the  money,  which  is  the  cause  of  suit,  is  in  the  hands  of  the  sheriff, 
the  Court  of  King*s  Bench  should  be  parties,  as  having  authoritj 
over  the  sheriff. 

Mr.  Attorney  and  Mr.  SoUcitor^GeneraJ,  Mr.  Mansfield,  Mr 
Rous,  and  Mr.  Stratford,  for  the  defendants. 

The  plaintiff  has  no  cause  of  suit  in  a  Court  of  Equity. 

The  proper  order  in  which  to  consider  the  matter  is,  first>  whal 
is  the  question  out  of  the  record.  2d.  To  examine  the  recoiii 
itself.  5dly.  To  examine  whether  out  of  the  facts  the  question 
results.  '  4thly.  If  it  does,  whether  this  court,  as  a  court  of  munif 
cipal  jurisdiction,  can  say  the  plaintiff  has  a  good  cause  of  suit. 

Tlie  general  question  is,  whether  a  sovereign  power  can  sue  oi 
be  sued  in  a  court  of  municipal  jurisdictioD,  in  matters  relative  (e 

bii 
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his  sovereignty ;  or  whether  any  action  can  be  maintained  on  agree*  1793. 

tnents  simUar  to  this.    Supposing  it  should  be  allowed  that  a  sove*  wvO 

rdgn  may  sue  an  individual,  it  will  not  follow  that  he  may  sue  the    "^^^  Nabob  of 
sovereign  of  this  country  in  his  own  courts.     They  are  bound  to  Ahcot 

make  out,  that  a  sovereign  can  sue  and  be  sued^  in  order  to  main-  The  I^ast  Indu^ 
tain  the  position  they  contend  for.  Comfamt. 

With  respect  to  the  bill  itself,  there  is  nothing  material  upon  the 
face  of  it.  It  was  impossible  to  demur  to  it,  unless  it  could  have 
been  upon  the  ground  of  the  plaintiff's  being  a  sovereign  prince,  it 
would  have  been  improper  to  demur  to  it  for  want  of  parties  (the 
members  of  the  Board  of  ControL)  It  is  not  easy  to  know  what 
iccoant  it  seeks  wiih  respect  to  the  agreements  of  1781  :  it  states 
that  Lord  Macartney  was  impowered  to  receive  the  revenues ;  as 
to  the  second  agreement,  it  states  that  the  Nabob  was  to  be  re- 
stored on  the  payment  of  certain  sums.  It  contains  no  statement 
of  the  final  settlement.  If  this  sovereign  power  was  really  coming 
to  this  country,  and  suing  for  justice,  it  would  be  incumbent  upon 
him  to  state  his  whole  case,  to  shew  what  was  the  object  of  the  [  igi  ]| 
agreements,  to  enable  the  Court  to  direct  such  an  account  as  would 
nieet  the  case. 

The  judgment  on  the  plea  has  not  touched  on  the  merits  of  the 
tecord. 

He  same  answer  may  be  given  to  the  auestion,  why  an  action 
should  not  be  brought,  as  to  that  why  a  bill  should  not  be  tiled. 

With  respect  to  giving  security  for  the  payment  of  costs,  and  of 
the  balance :  the  Court  has  required  of  foreigners  security  for  costs ; 
hut  diere  ts  no  instance  of  security  for  a  balance,  though  it  is  not 
to  be  doubted  the  Court  would  find  no  difficulty  in  ordering  it 
Mliere  the  case  required  it. 

The  judgment,  when  pronounced,  must  l>e  as  compulsory  on  the 
plaintift  as  on  the  defendant :  for  the  defendant  might  file  a  cross 
bill^  and  put  the  plaintiff  in  the  situation  of  a  defendaut,  and  might 
stop  the  proceeding  on  one  bill  till  the  other  was  answered. 

But  suppose  the  Court  to  order  security  to  be  given  for  the 
payment  of  the  supposed  balance,  that  would  not  discharge  the 
]>er8on ;  and  then  there  would  be  this  difference  between  a  sove- 
reign prince  and  a  mere  alien,  that  the  plaintiff  (in  the  second  caiise) 
swearing  to  a  balance,  would  be  entitled  to  a  writ  of  ne  exeat 
ngno.  This  would  be  the  case  of  an  alien  friend.  Would  it 
extend  to  a  sovereign  prince  ? 

If  such  circumstances  of  inconvenience  arise  in  every  step  of 
the  proceeding,  it  shews  there  is  a  principle  on  which  the  Court 
cannot  proceed. 

The  turn  6f  the  argument  has  been,  that  the  East-India  Com* 
pany  are  not  sovereigns.  We  do  not  contend  they  have  all  the 
attributes  of  sovereignty.  It  is  sufficient  for  us  that  they  can  make 
treaties  as  to  their  territorial  dominions ;  and  supposing  the  char- 
ten  do  not  give  them  such  sovereignty;  as  to  make  treaties  dejure, 

if 
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1799*         if  a  sovereign  priiice  enters  into  contracts  with  them  as  sovereigiis, 

N«v«/  he  can  have  no  other  remedy  than  such  as  arises  out  of  the  cob- 

The  Nabob  of    tract.     If  the  parties  treat  each  other  as  sovereigns,  it  will  not  be 

^^^'^         material,  whether  the  East  India  Company  be  really  to  be  treated 

ne  Eact  India  as  a  sovereign  or  not. 

CoMPABY.  For  the  purpose  of  makipg  peace  and  war,  foederal  netotistions 

are  necessary;  and  unless  the  Legislature  have  mistauken  their 
power,  they  certainly  have  conferred  such  powers  on  the  Com* 
pany. 

The  Court  will  examine  the  charters.  It  cannot  but  take  notice 
that  the  East  India  Company  is  a  part  of  the  public,  and  of  the 
history  of  that  Company's  transactions ;  but,  if  it  takes  notice  of 
the  facts  on  the  record,  it  will  appear  that  they  have  been  ia 
the  habit  of  making  treaties,  which  constitute  a  state  of  peace  or 
war. 

If,  after  they  had  treated  in  the  character  of  sovereigns,  diey  had 
discovered  that  they  had  not  that  character,  and  had  applied  to  the 
courts  of  the  Nabob,  might  he  not  have  said,  **  I  will  not  consider 
what  you  really  are,  but  die  agreement  must  be  understood  to  give 
die  remedies  only  which  arise  from  foederal  agreements,  if  you 
have  dealt  as  sovereigns,  and  are  not  so,  that  will  not  give  you  m 
right  to  sue  in  the  municipal  courts ;"  and  this  would  be  a  fiiU 
answer,  if  the  agreement  was  of  a  foederal  nature; 

Under  this  agreement,  a  considerable  debt  b  allowed  to  have 
accrued  from  the  plaintiff  to  the  defendants.  If  tlie  Compaigr 
could  state  a  reasonable  apprehension  that  this  debt  would  not  b« 
paid,  that  would  be  sufficient  to  entide  them  to  retain  any  balance 
they  might  have  in  their  hands.  All  the  writers  hold  that  one  state 
may  retain  what  is  due  to  another  state,  if  they  can  shew  a  rea- 
sonable apprehension,  that  it  will  be  used  to  their  detriment.  But, 
is  the  East  India  Company  to  disclose  to  this  Court,  all  the  grounds 
of  this  apprehension  i  The  legislature  has  placed  them  in  a  situa- 
tion, that  has  made  it  impossible  to  do  it ;  the  circumstances  are 
such  as  ought  to  be  kept  secret. 
[  19s  ]  With  respect  to  the  agreement  of  1781,  it  grew  out  of  an  alli- 

ance, and  the  Court  will  take  it  for  granted  that  alliances  are  poli- 
tical alliances.  The  troops  were  paid,  and  the  war  managed  bj 
the  East  India  Company,  and  from  thence  the  debt  arose,  so  that 
the  answer  itself  shews  that  the  agreement  was  relaUve  to  peace 
and  war.  It  was  i^reed  that  the  Company's  servants  should  be 
let  into  possession  of  the  revenues  (among  other  purposes)  to  pnK 
vide  for  their  common  defence;  If  this  was  a  foederal  agreement, 
it  must  be  like  the  case  where  individual  rights  are  affected  by 
foederal  agreeinents ;  they  end  with  them :  yet  foederal  agreementa 
are  competent  to  dispose  of  individual  rights. 

With  respect  to  Penn  v.  Lot^  Baltimore,  1  Yes.  444,  a  distino- 
don  was  taken  thersi  that  the  parties  were  both  individual  sulfjecta 
of  this  country. 
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Bj  the  agrtement  of  1785^  it  is  more  clear,  that  the  traniaction  1799« 

was  relative  to  their  territorial  possession,  and  therefore  clearly  in  ^^v^ 

the  natnre  of  at  foederal  treaty.  The  Nxhoa  of 

Could  the  Company  apply  here  for  an  account  of  the  rents  of  ^^^ 

the  Nabob^s  territorial  possessions  ;  or  could  it  be  in  the  conteni-  Tlie  East  Innm 
plation  of  the  parties^  that  treaties  respecting  their  territorial  domi-       C^mB^nt. 
•ions  should  be  carried  into  eiiect  by  courts  of  justice^    On  the  ' 

contFary,  they  must  have  considered  them  of  such  a  nature,  as  only 
to  be  carried  into  execution  by  force. 

One  does  not  know  how  to  compare  this  with  cases  determined 
bj  the  Court,  that  there  is  a  policy  which  prevents  wagers  relative 
lo  a  state  of  war.  But  the  circumstances  of  this  case  deny,  at 
every  turn,  that  the  action  can  lie. 

We  do  not  dispute  that  an  alien  may  sue ;  but,  thou^  a  sover 
reign  priuce  may,  in  some  cases,  sue  an  indii^dual,  yet  where  one 
sovereign  is  dealing*  with  another  sovereign  upon  matters  of  sove- 
ce^ty,  no  cause  of  action  can  arise  from  those  transactions. 

We  do  not  mean  to  deny  the  positions  of  the  writers,  as  to  the 
fiulure  of  justice  being  the  legitimate  cause  of  war  ;  but,  is  there 
a  failure  of  justice  ?  It  is  not  fair  to  say,  there  is  a  failure  of 
justice,  where  the  party  applies  for  it  in  tite  wrong  place  ?  If  the  r  194  1 
East  Lidia  Company  is  to  be  treated  as  part  of  the  delegated 
authority  of  the  state,  then  the  state  is  bound  to  do  justice  to  the 
Nabob  J  and  the  proper  officers  of  state,  upon  proper  application 
Co  tbem,  will  discbarge  that  duty.  On  the  other  hand,  if  it  be  the 
effect  of  their  treaty,  that  the  Nabob  is  on|y  to  look  to  the  East 
India  Company  for  performance  of  it,  there  is  no  failure  of  justice 
if  he  has  no  other  remedy. 

Am  to  the  necessity  of  making  alt  peaceable  appficatious  before 
ncourse  is  had  to  war,  that  is  the  doctrine  of  the  authors,  as  to 
nprisals.  But  the  question  in  the  present  case  is.  Whether  those 
applications  are  to  bie  in  this  courtf 

I^  is  impossible  to  say,  that  is  1781,  at  the  time  of  making  this 
treaty,  the  Company  were  not  sovereigns  competent  to  make  peace 
and  waf.  The  king,  by  his  charters,  and  the  legislature,  by  the 
acta  of  parliament,  have  treated  them  as  such ;  can  they  have  a 
fhower  of  making  peace  and  war,  without  having  the  power  of 
Making  treaties  incidental  to  the  peace  and  war  so  made  i  If  so^i 
the  war  once  made  must  be  eternal;  They  must,  tfaerefbrei  have 
ail  the  powers  inoidenta)  to  those  of  making  peace  and  war. 

In  some  of  the  original  charters,  it  is  true,  the  Company  was' 
considered  as  a  mere  trading  company ;  but,  in  others,  the  crown 
(with  the  assent  of  the  other  branches  of  the  legislature)  has  given 
them  the  power  of  making  peace  and  war,  and  of  possessing  terri- 
tonsBj  which  may  be  acquired  by  the  war,  reserving  to  the  crown 
the  dominium  directum  of  all  their  territorial  possessions.  Thia  is 
the  general  tenor  of  all  the  charters  and  atts,  except  where  a  par-^, 
ticuliar  contyol  baa  been  interposed. 

The 
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1799.  The  next  question  is.  Whether  the  treaties  in  question  io  fh« 

\^v^  cause,  are  not  treaties  respecting  the  public  business  of  the  con^ 

The  Nabob  of    tracting  parties  ?    And  this  appears  from  the  subject-matter  of  all 

>^^         the  treaties. 
Hib  East  India      Then^  with  respect  to  the  poipt  of  inconvemence — that  argu^ 
CoiiPABT.      ment  arises  to  a  much  greater  height  in  this  than  in  any  of  th^ 
[  19^  ]       cases  cited.    There  is  no  case  where  one  sovereign  power,  tremting^ 
with  another  sovereign  power,  can  affoM  that  transitory  matter  oF* 
suit,  which  gives  rise  to  actions  in  courts  of  municip«d  juriadic^ 
tion.     But  there  may  be  instances  where  a  sovereign  may  sue  am 
individual,  even  on  matter  arising  out  of  a  treaty,  as  in  the  case  of 
the  Brazil  wood ;  but  suppose  that  had  been  cut  under  the  autho-' 
rity  of  the  King,  could  the  King  of  Spain  have  sued  the  Kii^  of 
England  in  his  own  court  i    Could  he  have  a  petition  of  ri^t  i 
Can  any  foreigner  have  that  petition,  which  depends  on  the  right 
of  the  subject  i  . 

In  the  case  of  the  Kbg  of  Spain j  it  was  against  an  individnal; 
but,  in  fact,  it  is  only  a  solitary  case  where  the  right  was  not  ob- 
jected to,  and  the  argument  upon  it  in  the  books  affords  no  li^t 
upon  the  subject. 

The  case  mentioned  of  the  King  of  Pruma,  was  the  case  merdy 
of  a  personal  right. 

..  All  the  property  of  the  King  here  is  held  to  he  jure  coronm^  and 
held  in  his  character  of  king. 

With  respect  to  the  nature  of  public  treaties,  Burlamaqui,  in  his 
second  book  upon  |^olitical  Lawj  chapter  the  ninth,  makes  the 
distinction :  '<  vve  understand,  by  public  treaties,  conventions  which 
can  no  otherwise  be 'made  than  by  public  authority,  and  which 
sovereigns,  considered  as  such,  make  among  themselves  upon 
matters  directly  interesting  the  state ;  this  distinguishes  them  from 
conventions,  not  only  from  such  as  are  made  by  individuals  between 
themselves,  but  from  those  contracts  which  sovereigns  make  re* 
lating  to  their  private  affairs.''  And  Vatel,  b.  2.  c.  12*  treats  par- 
ticularly on  this  distinction. 

It  is  certainly  very  true,  that  individuals  derive  rights  firoin 
public  treaties ;  such  are  those  derived  under  the  conmoercial  treaty 
with  France,  and  it  is  certain  that  courts  of  justice  will  kx>k  to 
these  treaties,  as  the  rule  to  be  followed  in  the  cause ;  but  those 
treaties  are,  from  the  nature  of  the  subject,  to  be  carried  that  vmj 
into  effect :  they  must  be  enforced  in  the  municipal  courts  of  the 
contracting  parties ;  but  it  is  competent  to  the  sovereign,  at  any 
tune,  by  different  treaties,  to  vary  the  rights  of  individuals. 
(  J96  ]  As  to  neutral  subjects  suing  in  our  courts ;  that  arises  from  the 

necessity  there  is,  that  in  every  country  there  should  be  hforum,  in 
which  the  neutral  subject  may  assert  his  property  ,in  the  captured 
Aip. 

On  the  ground  of  general  inconveniences :  If  the  Nabob  aqd 
Ihe  Company  have  acted  towards  one  another  as  soveseignt,  they 
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bave  Risented  between  themselves  that  the  municipal  courts  riiall         1793. 
Dot  decide  between  them.     Suppose  the  EaiU  India  Company  v^^v^ 

were  now  suing  in  the  Nabob's  court,  would  it  be  reasonable,  or    The  Nabob  af 
would  the  argument  be  endured,  that  they  were  individuals  who  J^^* 

had  represented  themselves,  and  acted  as  sovereigns  i    Consider  Tbe  East  Immk 
the  nature  of  the  contracts  themselves — Suppose  the  EaU  India       Comfahy, 
Conipany  were  to  declare  war  against  the  Nabob,  for  the  breach      ' 
of  the  contract,  could  that  be  considered  as  a  fraud  upon  the  agree* 
mem? 

What  remedy  can  there  be,  if,  upon  taking  the  account,  there 
should  be  a  balance  in  favour  of  the  Company  ?  Against  the 
person  of  the  Nabob  there  can  be  none :  with  respect  to  a  private 
alieiiy  the  Court  might  enforce  a  security,  and  compel  the  produc- 
tion of  books  and  papers. 

If  the  court  of  civil  jurisdiction  cannot  give  a  complete  remedy^ 
that  sufficiently  shews  it  was  not  intended  to  refer  the  execution  of 
the  agreement  to  their  authority. 

If  the  Court  acts  on  this  transaction,  it  must  act  on  the  territo* 
rial  possessions  of  the  Nabob;  though,  it  is  said  on  the  other  ^^'"^ 

aide,  that  it  is  not  to  act  on  the  territorial  possessions  of.  the  Com- 
pany :  but  it  is  impossible  for  this  Court  to  act  on  the  territory  of 
a  sovereign  prince.  Can  they  direct  an  account  of  revenues  of  th« 
Camatic,  and  how  those  revenues  have  been  applied,  and  whether 
diey  have  been  properly  applied ;  because,  if  improperly  applied^ 
they  might  have  a  right  to  have  them  refunded  ? 

Then  how  can  it  be  a  reproach  to  the  justice  of  a  court,  thai 
it  does  not  undertake  that  which  it  cannot  perform  ?  ^nd  that 
too  in  R  case,  where  the  parties  to  the  contract  must  have  known, 
at  the  time  of  making  it,  that  it  could  not  be  carried  into  execution 
here? 

With  respect  to  the  Board  of  Control ;  they  have  a  power  of  [  197  ] 
aeoding  orders  to  the  servants  of  the  Company  in  India,  as  to  all 
matters  of  war  and  peace,  and  touching  the  civil  and  military 
government  of  the  British  territories  in  India.  It  cannot  be 
ngued  that  they  have  no  authority  over  this  case,  because  it  does 
not  relate  to  the  territory;  or  that  secrecy  may  not  be  necessary  in 
the  conduct  of  these  transactions.  If  the  question  is,  whether  this 
ia  matter  relative  to  the  civil  and  military  government  of  India,  the 
Sling  must  decide  whether  it  is  so  or  not.  Suppose  the  East  India 
Company  willkig  to  give  the  discovery  prayed,  the  Board  of  Con- 
trol may  sav,  it  is  a  matter  that  requires  ipcrecy,  and  bring  it  before 
Ibe  Council  Board. 

If  there  is  a  ground  of  policy  that  a  wager  shall  not  be  laid  as. 
to  the  revenue  of  a  country,  it  will  be  extraordinary  if  the  Conrt 
will  direct  an  account  of  the  revenue  of  a  country.  If  two  statea 
tassign  the  portion  of  a  particular  revenue  for  a  given  purpose^ 
that  cannot  give  a  right  to  disc^iss  the  quantum  of  that  revenue  in 
'tiie  court  of  a  third  person. 

It 
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17d3.         upon  himself  the  burthen  of  the  executorship,  and  r  memoniiidaa 

y^^/^  of  the  lOth  of  October,  1745,  which  had  been  signed  by  the  mm 

Hamiltoh      Johannes  Worsfold  and  his  sister  Elizabeth  Rouzier,  thereby  agree 

VoaL<^  &  Uz.    ^°E  ^^  ^^  would  secure  to  her  the  payment  of  the  leMty)  dc 

mised  the  said  estate,  called  High  Ashes,  to  the  said  £ltxab€L 
Rouzier,  her  executors,  administrators,  and  assigns,  for  the  teni 
of  500  years,  subject  to  redemption  upon  payment  of  the  sail 
sum  of  «£600,  with  interest,  at  four  and  a  half  per  cent,  and  fltk 
nsual  covenants  for  payment  of  the  principal  and  interest^  wen 
therein  inserted. 

The  said  Johannes  Worsfold  being  seised  of  the  equity  of  re 
demption  of  the  said  estate,  made  his  will,  bearing  date  the  9th  o 
[  £00  ]  December,  1760,  and  thereby  {inter  alia)  devised  the  said  estate  li 
the  said  Elizabeth  Rouzier  during  her  life,  and  after  her  decease  \\ 
Johannes  Rouzier  and  Richard  Rouzier,  her  sons,  and  their  heir 
for  ever,  as  tenants  in  common,  and  appointed  her,  and  EverskdL 
Haynes,  executrix  and  executor  of  his  will. 

Joy  a  codicil,  dated  SOth  February,  1761,  the  said  Johannt 
Worsfold  revoked  several  devises  in  the  will,  respecting  other  icil 
estates  not  now  in  question.  And  by  a  subsequent  codicil,  dated 
5th  oS  August,  1761,  he  directed  all  his  freehold  estates  in  £» 
hurst  to  be  sold  immediately  after  his  decease,  and  the  moniei 
arising  therefrom  to  be  applied  in  the  payment  of  all  his  debts,  ol 
what  nature  or  kind  the  same  should  consist  at  his  death,  and  aJM 
the  legacies  given  by  his  will,  and  funeral  expences,  the  probate  ^ 
hisvnll  ana  codicils,  and  all  other  expences  relating  thereto,  andU 
the  trust  thereby  created,  as  apprehending  his  personal  estate  D^l 
to  be  near  sufficient  for  discharging  the  same;  and  in  case  Aen 
should  be  any  money  remaining,  which  should  so.  arise  from  thi 
sale  of  the  said  estate  after  such  payment  and  applications,  then  h( 
thereby  .gave  and  bequeathed  such  remaining  overplus  money  untt 
his  sister  Ann  Worffold,  for  her  own  separate  use  and  benefit 
and  in  case  the  monies  to  arise  from  such  sale  should  not  be  suf 
ficient  to  answer  the  purpose  aforesaid,  then  he  directed  certaii 
copyhold  lands  to  be  sold  for  the  like  purpose ;  and  in  case  then 
should  be  any  overplus  money,  so  arising  by  sale  thereof,  aftei 
payment  of  all  his  debts,  legacies,  and  o£er  outgoings  as  afoie 
said,  then  he  bequeathed  the  same  unto  and  among  all  his  nieces 
the  daughters  of  Evershed  Haynes,  to  be  equally  divided  betweei 
them ;  and  in  case  such  copyhold  lands  should  not  be  suflScieot 
then  he  directed  the  sale  of  other  copyhold  lands  for  the  like  pur 
pose ;  and  in  case  there  should  be  any  overplus  money  after  pay 
ment  of  his  debts,  ^c.  he  gave  the  same  to  his  said  nieces  m 
aforesaid ;  and  he  directed,  that  all  the  rents  and  profits  of  the  sak 
estates  should  be  taken  and  received  by  his  trustees,  and  appliec 
Hi  the  payment  of  his  debts,  legacies,  and  other  disbursements  in« 
cident  to  the  execution  of  his  will,  and  be  considered  as  assets  foi 
that  purpose. 

Thi 
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The  testator,  Johannes  Worsfoldj  died  the  Qth  of  August ^  1761,  1793. 

iridboul  revoking  his  will  and  codicil,  otherwise  than  as  aforesaid,  ^^^^^ 

nd  wiAoui  altering  the  devise  of  the  estate  at  High  Ashes,  in  his      Hamiltoh 
witt,^  before  recited.  Worloy  A  Vxi 

Ebtabeth  Rouzier  and  Evershed  Haynes  proved  the  will  and 
codicils ;  and  the  personal  estate  of  die  testator  not  being  nearly 
infficient  for  the  payment  of  his  debts  and  legacies,  they  sold  the 
ital  estates  of  the  testator,  particularly  devised  by  his  last  codicil 
far  that  purpose,  and  applied  the  monies  arising  from  such  sale 
in  the  manner  tiiereby  directed ;  and  it  appeared  by  the  answer  of 
the  defendants,  JVorioy  and  wife,  the  personal  representatives  of 
die  said  Elizabeth  Rouzier,  that  all  the  monies  arising  from  the  sale 
kad  been  exhausted  for  such  purpose,  except  a  small  overplus  of 
df93,  which  was  afterwards  paid  over  to  the  testator's  nieces. 

Elizabeth  Rouzier  also  entered  into  possession  of  the  estate  at 
Sigh  Ashes,  so  devised  to  her  for  life,  and  subject  to  the  aforesaid 
^ft^agefor  JE6OO,  and  continued  in  the  possession  thereof  till 

She  survived  Evershed  Haynes,  the  other  executor,  and  died  in 
June  1785,  without  having  paid  off  the  aforesaid  mortage ;  she 
ittide  her  will,  dated  the  27th  of  May,  1782,  and  thereby  gave  the 
tforesaid  legacy,  or  principal  sum  of  £600,  and  the  interest  which 
would  be  due  thereon,  unto  her  nieces,  and  appointed  the  de« 
fiadants,  fVorloy  and  wife,  executor  and  executrix  thereof. 

Upon  her  death  they  proved  the  will,  and  thereby  became  the 
kgil  representatives  of  the  testatrix,  Elizabeth  Rouzier,  and  of  the 
liotator,  Jo/mnnes  Worsfold,  and  thereupon  the  said  mortgage  term 
of  500  years  vested  in  them. 

John  Rouzier  and  Richard  Rouzier,  the  devisees  in  remainder 
b  fee  of  said  mortgaged  estate,  died  in  the  life-time  of  Elizabeth 
Rouzier,  unmarried  and  intestate,  and  upon  the  death  of  the  sur- 
vim-,  Mary  Hamilton,  the  late  wife  of  the  plaintiff,  became  seised 
of  the  said  premises  as  heir  at  law. 

The  plaintiff  and  his  wife  afterwards  levied  a  fine  thereof  to  the 
tne  of  himself  and  his  wife,  and  the  survivor  of  them  in  fee.  She 
died  in  1782,  and  ujpon  the  death  of  Elizabeth  Rouzier,  in  17B5, 
be  became  absolutely  seised. 

Hie  plaintiff  insists  that  the  mortgage  for  £600,  which  was  [  202  ] 
iHde  thereon  by  the  said  Johannes  Worsfold,  ought  to  paid  and 
•iMecl  out  of  the  real  and  personal  assets  of  the  said  Johannes 
Worsfold,  and  the  term  of  500  years  assigned  to  him ;  and  the  bill 
prays  the  usual  account  of  such  assets,  and  that  the  mortgage  debt 
^y  be  pind  thereout. 

Mr.  Solicitor-General,  Mr.  Mansfield,  and  Mr.  King,  con- 
tended, upon  the  part  of  the  plaintiff,  that  this  was  a  new  case,  and 
*d  not  fall  within  the  principle  of  Evelyn  v.  Evelyn,  2  P.W.  G59, 
or  any  subsequent  cases. 

Vol.  IV.  M  That 
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17d3.         upon  himself  the  burthen  of  the  executorship,  and  a  memorandhaEi 

>^v^  mthe  lOth  of  October ,  17 4S,  which  had  been  signed  bj  the  sail 

Hamiltoh      Johannes  Worsfold  and  his  sister  Elizabeth  Rouzier,  thereby  agree 

VoaL<^&  Uz.    ^^?  ^^  ^^  would  secure  to  her  the  payment  of  the  leQaey)  de 

mised  the  said  estate,  called  High  jishes,  to  the  said  £ltxab<ii 
Mouzier,  her  executors,  administrators^  and  assigns,  for  the  leni 
of  500  years,  subject  to  redemption  upon  payment  of  the  sail 
sum  of  «£600,  with  interest,  at  four  and  a  half  per  cent,  and  Au 
usual  covenants  for  payment  of  the  principal  and  interest^  wen 
therein  inserted. 

The  said  Johannes  Worsfold  being  seised  of  the  equity  of  re 
demption  of  the  said  estate,  made  his  will,  bearing  date  the  9th  o 
[  £00  ]  December^  1760,  and  thereby  {inter  alia)  devised  the  said  eatate  ti 
the  said  Elizabeth  Rouzier  during  her  life,  and  after  her  decease  U 
Johannes  Rouzier  and  Richard  Rouzier ^  her  sons,  and  their  heir 
for  ever,  as  tenants  in  common,  and  appointed  her,  and  Evershoi 
Maunes,  executrix  and  executor  of  his  will. 

oy  a  codicil,  dated  SOih  February,  1761,  the  said  Johamm 
Worsfold  revoked  several  devises  iu  the  will,  respecting  other  ret! 
estates  not  now  in  question.  And  by  a  subsequent  codicil,  dated 
5th  of  jiugust,  1761,  he  directed  all  his  freehold  estates  in  £v- 
hurst  to  be  sold  immediately  after  his  decease,  and  the  moniei 
arising  therefrom  to  be  applied  in  the  payment  of  all  his  debts,  d 
what  nature  or  kind  the  same  should  consist  at  his  death,  and  also 
the  legacies  given  by  his  wUly  and  funeral  expences,  the  probate  of 
his  will  ana  codicils,  and  all  other  expences  relating  thereto,  andU 
the  trust  thereby  created,  as  apprehending  his  personal  estate  nQif 
to  be  near  student  for  discharging  the  same;  and  in  case  then 
should  be  any  money  remaining,  vmich  should  so.  arise  from  the 
sale  of  the  said  estate  after  such  payment  and  applications,  then  he 
thereby  .gave  and  bequeathed  such  remaming  overplus  money  unto 
his  sister  Ann  Worffold,  for  her  omn  separate  use  and  benefit ; 
and  in  case  the  monies  to  arise  from  such  sale  should  not  be  suf 
ficient  to  answer  the  purpose  aforesaid,  then  he  directed  certaii 
copyhold  lands  to  be  sold  for  the  like  purpose ;  and  in  case  there 
should  be  any  overplus  money,  so  arising  by  sale  thereof,  aftei 
payment  of  all  his  debts,  legacies,  and  other  outgoings  as  afore- 
said, then  he  bequeathed  the  same  unto  and  among  all  his  nieces^ 
the  daughters  of  Evershed  Haynes,  to  be  equally  divided  betweei 
them ;  and  in  case  such  copyhold  lands  should  not  be  suflSciept, 
then  he  directed  the  sale  of  other  copyhold  lands  for  the  like  pur 
pose ;  and  in  case  there  should  be  any  overplus  money  after  pay^ 
ment  of  bis  debts,  ^c.  he  gave  the  same  to  his  said  nieces  ai 
aforesaid ;  and  he  directed,  that  all  the  rents  and  profits  of  the  said 
estates  should  be  taken  and  received  by  his  trustees,  and  applied 
in  the  payment  of  his  debts,  legacies,  and  other  disbursements  in- 
cident to  the  execution  of  his  will,  and  be  considered  as  assets  foi 
that  purpose. 

Thf 
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Tbc  testatdr,  Johannes  fVorsfoId,  died  the  Qth  of  August,  1 76 1 ,  1 793. 

iridKNit  revoking  his  will  and  codicii|  otherwise  than  as  aforesaid,  ^^'^ 

md  without  altering  the  devise  of  the  estate  at  High  Ashes,  in  Ms      Hamiltoh 
will,  as  before  recked.  Worloy  *  Ux^ 

Elizabeth  Rouzier  and  Evershed  Haynes  proved  the  will  and 
codkrUs ;  and  the  personal  estate  of  the  testator  not  being  nearly 
sofficieut  for  the  payment  of  his  debts  and  legacies,  they  sold  the 
real  estates  of  the  testator,  particularly  devised  by  his  last  codicil 
far  that  purpose,  and  applied  the  monies  arising  from  such  sale 
in  the  manner  tiiereby  directed ;  and  it  appeared  by  the  answer  of 
the  defendants,  Worloy  and  wife,  the  personal  representatives  of 
die  said  Elizabeth  Rouzier,  that  all  the  monies  arising  from  the  sale 
bid  been  exhausted  for  such  purpose,  except  a  small  overplus  of 
df93,  which  was  afterwards  paid  over  to  the  testator's  nieces. 

Elizabeth  Rouzier  also  entered  into  possession  of  the  estate  at 
Sigh  Ashes,  so  devised  to  her  for  life,  and  subject  to  the  aforesaid 
^^g^^for  JCGOO,  and  continued  in  the  possession  thereof  till 
W  death. 

She  survived  Evershed  Haynes,  the  other  executor,  and  died  in 
June  1785,  without  having  paid  off  the  aforesaid  mortage ;  she 
made  her  will,  dated  the  27th  of  May,  1782,  and  thereby  gave  the 
tbresaid  legacy,  or  principal  sum  of  £600,  and  the  interest  which 
vtmid  be  due  thereon,  unto  her  nieces,  and  appointed  the  de« 
faniants^  Worloy  and  wife,  executor  and  executrix  thereof. 

Upon  her  death  they  proved  the  will,  and  thereby  became  the 
kgal  representatives  of  the  testatrix,  Elizabeth  Rouzier,  and  of  the 
iMator,  Johannes  Worsfold,  and  thereupon  the  said  mortgage  term 
of  500  years  vested  in  them. 

John  Rouzier  and  Richard  Rouzier,  the  devisees  in  remainder 
in  fee  of  said  mortgaged  estate,  died  in  the  life-time  of  Elizabeth 
Mouzier,  unmarried  and  intestate,  and  upon  the  death  of  the  sur- 
vifor,  Mary  Hamilton,  the  late  wife  of  the  plaintiff,  became  seised 
of  the  said  prembes  as  heir  at  law. 

The  plaintiff  and  his  wife  afterwards  levied  a  fine  thereof  to  the 
use  of  mmself  and  his  wife,  and  the  survivor  of  them  in  fee.  She 
died  m  1782,  and  ujpon  the  death  of  Elizabeth  Rouzier,  in  17B5, 
be  became  absolutely  seised. 

Hie  plaintiff  insists  that  the  mortgage  for  £600,  which  was  [  202  ] 
iHde  diereon  by  the  said  Johannes  Worsfold,  ought  to  paid  and 
•ttisfied  out  of  the  real  and  personal  assets  of  the  said  Johannes 
Worrfold,  and  the  term  of  500  >ears  assigned  to  him ;  and  the  bill 
prays  the  usual  account  of  such  assets,  and  that  the  mortgage  debt 
^  be  piud  thereout. 

Mr.  Solicitor-General,  Mr.  Mansfield,  and  Mr.  King,  con- 
beaded,  upon  the  part  of  the  plaintiff,  that  this  was  a  new  case,  and 
did  not  fall  within  the  principle  of  Evelyn  v.  Evelyn,  2  P.W.  659, 
or  any  subsequent  cases. 

Vol.  IV.  M  That 
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1793.         .  *  That  the  testator,  John  Worsfold,  had  not,  directly  or  specific 

w-v«^  calljy  charged  bis  real  estates  with  the  payment  of  this  l^cy  of 

Hamiltom       ^600 :  they  were  only  intended  as  an  auxiliary  fund,  and  in  case 

WoRiiO^Y  St  Ux«  ^^^  personal  estate  was  insufficient ;  that  Johannes  Worsfold,  the 

son,  was  the  universal  legatee  of  his  father,  as  well  as  executor; 
that  he  had  assented  to  this  legacy,  and  had  paid  his  sister  interest 
for  it  some  years  previous  to  his  executing  the  mortgage*  This 
estate  could  never  be  considered  as  a  trust-fund  for  the  payment 
of  any  debt  or  legacy.  He  became  personally  liaUe  to  the  pay-* 
ment  of  the  legacy,  and  Elizabeth  Rouzier  might  have  succeeded 
in  her  action  at  law  against  him  for  the  recovery  of  it.  in  case  of 
a  devastavit f  or  bankruptcy  of  the  party,  it  would  have  been  proved 
as  a  debt  within  the  bankrupt  law.  It  was  only  converting  it  into 
a  debt  by  the  choice  of  the  parties,  and  merely  a  personal  cofe- 
nant  of  the  party.  Supposing  he  had  died  intestate,  his  assets 
would  have  been  liable. 

The  legacy  was  originally  a  charge  upon  both  funds ;  and,  is  to 
the  executor  throwing  it  upon  the  real  estate,  it  did  not  make  it  a 
charge  upon  the  land :  he  was  master  of  both  funds,  and  meidy 
meant  this  mortgage  as  a  personal  security  for  the  legacy! 

The  language  of  the  second  codicil  of  Johannes  WonfoUt 
plainly  imports  that  he  considered  this  as  a  personal  debt,  and 
payable  out  of  his  assets  :  by  the  words  **  all  my  debts,  S^c"  he 
must  mean  to  include  this  debt :  the  recitals  in  the  mortgage  deed, 
and  especially  that  of  his  having  taken  upon  himself  the  burthncf 
executorship,  and  called  himself  executor,  shew  that  he  treated  tU^ 
I  90S  ]  mortgage  merely  as  his  personal  security  for  the  payment  of  tbtt 
l^acy.  > 

Mr.  Lloyd  and  Mr.  Finch  (for  the  defendants  fVorloy  if  U^ 
admitted,  that  the  son,  Johannes  IVorloy,  was  the  devisee  both  df 
the  real  and  personal  estate  of  John  Worsfold ;  but  contended  ibsl 
the  ^600  was,  at  all  events,  if  not  primarily,  a  charge  upon  the 
real  estate,  the  land  being  made  by  the  testator  a  fiind  for  the  plj- 
ment  of  the  legacy,  though  the  same  might  be  eased  against  the 
residuary  legatee,  in  case  the  personal  assets  had  been  sufficient  ftl 
the  purpose,  of  which  there  is  not  the  least  statement  in  the  pieadi 
ings,  or  evidence  in  the  cause ;  yet  it  should  not  be  so  as  to  disip* 
point  the  specific  legatee,  as  in  Rider  v.  Wager,  2  P.  W.  3£8.  At 
this  distance  of  time  it  may  be  fairly  inferred  that  there  were  99$ 
or  but  trifling  personal  assets  of  John,  the  father,  and  that  it  wil 
meant  as  a  charge  upon  his  real  estate.  As  to  the  recitals  in  (h^ 
mortgage,  they  tended  to  prove  nothing  more  than  that  Johamm 
Worsfold  has  acted  as  the  executor;  and  the  term  ^'  burthen"  le* 
lated  not  to  the  debt,  but  to  his  having  proved  the  will,  and  acted 
in  the  executorship.  There  is  nothing  in  the  deed  to  shew  that  be 
considered  it  as  his  personal  debt ;  and  as  to  the  covenemt  foryKj* 
meot,  it  had  been  determined  in  jiuke  ofAncaster  v.  Mayer  (apte, 

vol 
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p.  454)  Lawson  and  Hudson  (ibid.  58)  and  Billinghurst  v.  1793. 

r  (ante,  vol.  ii.  604)  that  it  would  not  operate  to  make  it  the  ^^^^ 

ftl  debt.  As  to  the  language  of  the  codicil  of  Johannes  Hamilton 
dd^  he  could  not  mean  that  this  debt  should  be  included  in  woaloy  6i  \}x: 
rds,  **  all  his  debts/  as  it  appeared  by  the  answer  of  the 
ants,  and  would  turn  out  to  be  so  upon  an  account,  that  the 
of  the  money  arisiing  from  the  sale  of  his  estates  was  ex- 
I  in  the  payment  of  them,  except  a  small  sum  of  £Q3  ;  and 
this  debt  of  <£()00  had  been  included,  most  of  his  other 
Dost  have  remained  unsatisfied. 

he  reply  It  was  contended,  that  this  was  not  a  charge  lu- 
in  the  estate;  that  it  was  never  considered  as  a  trust  fund  ; 
it  the  circumstance  of  the  executor  having  mortgaged  this 
IS  a  security  for  the  jEGOO,  could  not  make  it  liable,  so  as 

rA  the  plaintiff  to  take  it,  cum  onere.     In  the  cases  cited, 
was  the  original  debtor.     In  the  present  it  was  the  per- 
ebt  of  the  son,  who  had  both  funds  at  his  disposal,  and  had       r  qq^  1 
the  security  upon  the  real  merely  for  bis  own.  convenience^ 
he  might  Oiink  for  more   effectually  securing  the  debt  to 
jr. 

r  Chancellor, — The  ground  of  the  plaintiff's  claim  is  found- 
n  the  equity  of  this  Court,  which  enables  a  devisee  to  have 
mbrance  upon  the  estate  discharged  as  a  debt  payable  out 
personal  estate :  the  extent  of  that  debt  can  never  go  fur- 
an  as  against  the  heir,  the  devisee,  and  the  residuary  legatee. 
K>t  interfere  with  any  other  creditors,  specific  or  pecuniary 
i;  no  other  creditors  are  affected  by  it,  for  this  Court  can 
lean  to  extend  this  principle  of  equity  further  than  as  be- 
h^se  parties. 

situation  of  the  plaintiff  is  tliis,  the  ,£600  was  considered 
rsooal  debt  of  the  mortgagor,  for  unless  that  proposition 
made  out,  the  ground  fails,  Johannes  fVorsfold  was  en- 
I  all  the  real  and  personal  estate  of  his  father ;  the  real 
ras  made  subject  to  provisions  made  in  favour  of  his  daugh- 
1  father  died  in  1738 :  at  his  death,  Johannes  being  so  en- 
aigbt  or  might  not  pay  this  legacy  out  of  this  or  that  fund, 
id  the  legatee  might  agree :  no  person  could  call  upon  him 
application  of  the  personal  asseU,  lie  was  the  complete 
of  both  funds,  and  might  resort  to  which  he  pleased  to  pay 
pcy ;  and  if  he  chose  it,  he  undoubtedly  might  make  the 
ite  liable  to  satisfy  this  demand.  Five  years  after  the  death 
father,  in  1743,  an  express  agreement  was  entered  into  be- 
Hm  and  his  sister  the  legatee  and  her  husband,  by  which  he 
(es  to  make  a  specific  charge  upon  a  particular  part  of  old 
estates  in  her  favour  for  the  security  of  the  payment  of  her 
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legicy.    The  mooient  this  agreement  was  reduced  into  writi^^ 
th^e  was  an  end  to  the  perianal  claim:  the  party  conld  not  hav^ 
filed  her  bill  in  this  Court  for  an  account  of  assets  and  payment  oP 
her  legacy,  no  action  at  law  could  have  been  maintained ;  the  per-* 
sonal  estate  is  discharged  from  the  demand,  and  the  party  ha9 
agreed  to  take  a  fresh  security :  no  step,  however,  at  that  time  was 
taJcen  to  complete  this  agreement,  it  was  merely  an  imperfect  do- 
cument, signifying  an  intention  to  eiecote  a  mortgage,  but  in  176i 
this  original  agreement  was  completed  by  mor^^aging  the  estate 
for  the  securing  of  the  payment  of  the  £600,  except  that  it  was 
so  far  varied,  that  instead  of  another  estate,  which  was  first  in- 
tended, being  so  charged,  as  it  was  found  inconvenient  for  tfctt 
purpose,  the  before-mentioned  premises  were  inserted  in  the  deed; 
he  also  chose  to  throw  the  mortgage  upon  this  estate,  recoIlectiDg 
that  he  had  at  that  time  devised  it  to  his  sister  for  her  life,  and 
afterwards  to  her  two  sons. 

A  subsequent  codicil  made  after  this  transaction  takes  no  notice 
of  this  estate,  though  it  revokes  other  devises  in  the  will,  and  lie 
thereby  directs  those  estates,  so  devised,  to  be  sold  for  die  pay- 
ment of  his  debts,  apprehending  his  personal  estate  would  not  be 
near  sufficient  for  that  purpose. 

After  these  transactions  no  person  had  a  right  to  call  upon  Jfh 
hannes  Worsfold  for  the  application  of  the  personal  estate :  he  had 
made  it  completely  his  own,  though  prior  to  1743  there  ought  have 
been  a  personal  claim  against  him :  but  afterwards  there  wit  a 
dear  bargain  between  the  parties,  to  the  estcnt  of  the  j£600,  as 
a  real  security,  and  he  chooses  for  the  substance  of  his  mortgage^ 
an  estate  devised  by  him  for  the  benefit  of  the  mor^agee  and  bsr 
family.  Am  I  to  suppose  that  the  general  purposes  of  his  wiU 
would  be  forgotten,  and  that  he  merely  intended  that  bis  other 
estates  should  be  sold  for  the  purpose  of  carrying  into  executioa 
that  prior  agreement,  and  paying  off  this  debt,  and  that  he  meot 
by  '*  all  my  debtSy^  to  include  this  demand  ?  It  would  be  too  ex- 
travagant a  supposition :  it  must  also  be  observed,  that  die  party 
herseu,  though  privy  to  all  these  transactions,  and  though  she  sia^ 
vived  her  brother  a  considerable  time,  never  shewed  any  intentioB 
of  resorting  to  his  assets,  or  ever  took  any  steps  for  exoneratiog 
the  estate;  she  died  in  1785,  and  this  suit  was  not  institttted  till 
some  time  after  her  death.  Under  these  circumstances  the  plamtiff 
has  not  any  right  to  have  this  estate  exonerated  of  die  ;C600,  and 
with  respect  to  any  enquiry  as  to  the  application  of  the  assets  of 
these  parties,  it  would,  at  this  distance  of  time,  be  perfecdy  in- 
convenient as  well  as  nugatory  to  direct  it.  Therefore  the  bill 
must  be  dismissed  with  costs  (a). 

(a)  For  tlie  cases  where  land  has      v.   Tweddel^  ante,  Yol.  ii.  101.  151. 
been  considered  as  the  primary,  and      BiUinghurst  v.  fTalker,  ib.  604. 
«'here  the  auxiliary  fund^  vide  Tweddul 
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Masters  v.  Hooper  and  Others. 

6th  February.         ^         < 

Testator  gives  a    JONATHAN  HOOPER,  great  uncle  to  the  plamtiff,  made 
residae  to  i4.  for  his  will,  dated  February  4ih,   1756,  and  thereby  gave  to  hi» 

«^f  **iSr*°1f'  ^  ungrateful  nephew  William  Hooper,  one  shilling;  he  tiben  gave  to 
to  UdiMed^^  the  son  of  the  said  nephew  J^l 00  and  his  silver  watch,  and  to  die 
fWMngatkis{te^  sisters  of  his  said  nephew,  and  to  others  of  his  nieces  ami  greit 
tator's)  reiaiUns;  nieces  (daughters  and  grand-daughters  of  his  younger  brodier  IVU- 
testecr^i^'^^  ^io^f  who  had  died  in  his  life-time)  several  pecuniary  legaciefl; 
to  the  relations  at  ^9^  having  also  given  several  charitable  and  other  legacies,  and  ap- 
teto^^^  of  tes-  pointed  Edward  Smith  executor,  he  disposed  of  the  residue  as  Mr 
'*  Iowa,  ''all  the  rest  and  residue  of  nay  estate,  the  incpme.andii- 

terest  of  which  1  give  and  bequeath  to  nay  nephew  James  Hoopes, 
of  Yeovil,  (the  son  of  hi9  elder  brother,  who  had  also  died  io  bb 
life-time)  during  his  natural  life,  and  after  his  decease  then  to  de- 
scend to  Jonathan  Hooper  (the  son  of  William,  to  whom  he  bad 
given  one  shilling)  n»y  great  nephew,  during  his  natural  life;  and 
after  his  decease,  then  the  rest  and  residue  of  my  said  estate  to  be 
divided  ahiongst  all  my  relations,  share  and  share  alikf^**  the  tes- 
tator died  soon  after  making  the  will,  and  Smith  renounciof^  ihe 
executorship,  letters  of  administration  to  the  testator  were  granled 
io  James  Hooper  the  nephew,  and  first  residuary  legatee  for  life, 
who  possessed  himself  of  the  personal  estate,  paid  the  debts,  ^c. 
lind  received  the  income  of  the  residue  until  the  2dth  of  Jus^e, 
1787f  when  he  died,  having  appointed  Jonathan  Hooper  (plain- 
tiiTs  brother,  and  who  was  the  next  residuary  legatee  for  life  io  the 
lestator^s  will)  his  executor;  Jonathan  then  entered  into  posses- 
sion, and  took  the  inc9me  of  the  said  residuary  estate  till  hia  death,r 
which  happened  27th  of  May,  1790,  having  made  his  will,  md 
appointed  the^defendant  Jom  Hooper  (his  nephew)  sole  executor. 
On  the  death  of  the  last  named  Jonathan  Hooper  the  rendue 
became  distributable. 

The  bill  stated  the  family  of  the  testator  to  be  as  follows:  that 
he  had  only  two  brothers  j£iin€S  and  William,  who  buth  died  be- 
fore him,  that  James  left  only  one  child  James,  the  first  readuaiy 
legatee  for  life,  that  William  left  four  children,  WiBiam,  (to  w 
[  208  1  ^^^  testator  left  one  shilling,)  Rachzel,  who  married  fViUiam 
Clarke;  Matyy  who  married  WilUamGerrard;  and  Jane,  whi 
married  William  Glyde ;  and  all  the  said  nephews  and  nieces  sur 
vived  the  testator  except  Jane  G/ycfe,  who  died  before  him;jh 
James,  one  of  the  nephews,  afterwards  died  sans  issue;  that  ~ 
liam  afterwards  died  leaving  Jonathan  Hooper  (the  second  tenan 
for  life  of  the  residue)  the  plaintiff  Elizabeth  Masters  Cformerl 
Elizabeth  Hooper)  and  Frances  Hooper,  who  intermarried 
Thomas  Hooper,  and  is  since  dead ;  that  Rachael  Clarke,  a  niec 
>f  the  testator,  died,  leaving  the  defendant  William  Clarke 
Francis  Barilet,  her  only  children;  that  MaryGerrard,  anotbe 
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Afeee  of  the  testator,  also  died,  leaving  the  defendants  John  Gerrard  179^* 

lod  Rebecca  Simkins  her  childreni  and  defendant  William  Ger-  wv-*' 

tr/rf  (her  husband)  is  her  administrator;  xhvLt  Jane  Glyde,   the        Mastirs 
iMier  niece  of  the  testator  (who  died  in   his  life-time)  left  three        HoJpbjr 
hildreny   the  defendants  William  and  John   Glyde^  and  Betty 
Zrooker\  that  the  plaintiff  has  issue  the  defendant  fFt//iam  Hooper 
)£asier$;  and  her  sister  jprances  left  the  defendant  John  Hooper 
nd  EUzab^h  Terrel  her  only  children. 

Tlie  bill  further  stated  that  the  defendant  John  Hooper  is  ad^ 
imistrator  de  bonis  non  of  the  original  testator;  ih9t  JoneUlian 
mm  personal  representative  of  botli  James  and  Williamy  and  en- 
ided  to  their  shares  of  the  personal  estate  of  the  testator;  and  the 
■id  Jonathan  by  his  Mrill,  gave  the  share  which  he  took  under  his 
i^er  William^  in  thirds,  one-third  to  the  plaintiff,  one-third  to 
lefendant  William  Hooper  Masters^  and  the  other  one-third  to 
mstees  for  Elizabeth  Terrel  for  life,  for  her  separate  use,  and 
Iker  ber  death  in  trust  for  all  her  children  living  at  her  death.  The 
iluotiff  therefore  claimed  under  the  said  wUl  one-third  of  one- 
bmth  of  th^  residuary  estate  of  the  original  testator,  being  advised, 
■d  insisting  that  the  clear  residue  of  his  estate  ought  to  be  divided 
the  nephews  and  nieces  of  the  said  original  testator  who 
living  at  his  death,  in  like  manner  as  if  he  had  died  intestate, 
nd  prayed  an  account,  and  that  the  rights  and  claim  of  the  plain- 
iff  aod  other  persons  interested  mi^t  be  established  and  declared* 

The  defendants  John  Hooper^  IVilliam  Hooper  Masters,  John 
Terrel  and  Elizabeth  his  wife,  by  their  answers,  claimed  in  the 
pnie  way  as  the  plaintiff. 

The  defendants  Clarke  and  Francis  Bartlet,  by  their  answer,  r  909  ] 
pasted  that  the  residue  was  (subject  to  the  life  cQtates)  distribute 
Me  among  such  of  the  relations  of  the  testator  as  were  his  next 
)f  kin  at  the  time  of  his  decease,  except  such  as  he  intended  to 
izdnde;  and  they  insisted  that  James  Hooper,  to  whom  the  tes- 
tator gave  an  estate  for  life  in  the  residue,  and  William  Hooper, 
1^  wl^pm  he  gave  one  shilling,  were  meant  to  be  excluded;  and 
Ikey  sabmitted  that  the  only  relations  that  Ihe  testator  meant  should 
take  share  of  the  residue  on  the  death  of  his  great  nephew,  were 
'Hachael  the  wife  of  William  Clarke,  and  Mary  the  wife  of  William 
Gerrard,,  and  that  as  Jane  the  wife  of  William  Glyde  died  before 
the  testator,  her  representatives  are  not  entitled. 

Ilie  defendant  William  Gerrard  claimed  in  nearly  the  same 
Qianner,  and  with  the  same  exclusions,  and  to  be  entitled  to  one- 
^arth,  as  personal  representative  of  his  late  wife. 

The  defendants  John.  Gerrard,  George  Simkins,  and  Rebecca 
his  wife,  and  the  defendants  William  ana  John  Glyde,  and  George 
4^rooker,  and  Betty  his  wife,  claimed  shares  as'being  some  of  the 
Hfxt  of  kin  of  the  testator,  at  the  death  of  the  last  named  tenant  for 
J^e,  and  also  in  exclusion  of  the  representatives  of  William  and 
*James  Hooper. 

Upon 
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1793^  Upon  the  cause  coming  on  before  the  late  Lord  ChanaUor,' 

^^.^^^  July,  \79if  be  referred  it  to  the  Master  to  take  the  proper 

BfAiTBBt  counts,  and  to  report  who  were  the  relations  of  the  testator  at  itme 

«•  time    of  his  death,  and  whp  was  so  at  the  death  of  Jonaihexm 

HooPBB.  Hooper  the  second  taker  for  life. 

The  Master  made  his  report,  dated  7th  December,  1792,  ami 
thereby  certified,  that  he  found  that  the  first  named  testator  J(h 
naihan  Hooper  diedi  15th  September,  1756,  and  that  his  relatioos 
then  liviw  were  James  Hooper  (the  first  residuary  legatee  for  lii^ 
IVilUam  Hooper,  the  defendants  William  Glyde,  John  Gfyde,  aod 
Betiy  Crooker  (the  children  of  Jane  Glyde^  deceased)  Rtuhad 
Clarke  (since  deceased)  and  Mary  Gerrard  (since  deceased;) 
and  he  further  certified,  that  he  found  that  Jonathan  Hooper,  the 
kst  tenant  for  life  named  in  the  testator's  will,  died  27th  May, 
1790,  and  that  the  relations  of  the  original  testator  then  hmag 
were  the  plaintiff  Elizabeth  Masters^  (one  of  the  daughters  of  WU- 
Uam  Hooper,  (the  testator's  nephew)  defendants  John  Hooper, 
r  filO  1  ^°^^  Elizabeth,  the  wife  of  defendant  John  Terrel  (the  only  dul* 
*-  -'      dren  of  Frances,  the  wife  of  Thomas  Hooper,  deceased,)  the  de^ 

fendants  William  Glyde^  Jiohn  Glydcy  and  Betiy  Crooker,  Ae 
defendants  William  Clarke  snd  Francis  Bartlet,  and  the  defendants 
John  Gerrard  and  Rebecca  Simkins'^  and  he  also  reported  what 
was  the  amount  of  the  clear  residue  of  the  estate. 

The  cause  came  on  now  for  further  directions,  when-*— 
Mr.  Solicitor-General  and  Mr.  ^2nge(for  the  plaintifis)   and 
Mr.  Mansfield  (for  the  defendants  in  the  same  interest)  argued 
that  the  word,  relations,  in  a  will,  was  always  taken  to  mean  the 
same  persons  as  would  take  in  the  case  of  an  intestacy,  (excluding 
the  wife) ;  that  it  was  not  necessary  to  cite  cases  to  prove  that  tl^ 
was  so  wherever  there  were  not  words  of  exclusion,  and  that  there 
was  notliing  in  this  case  to  take  it  out  of  the  rule :  that  here  it 
would  be  contended,  that  the  testator  having  given  some  of  them 
legacies,  would  bar  them  firom  taking  the  residue,  and  particulariy 
that  the  giving  the  nephew  one  shilling,  would  bar  his  representa^ 
tives ;  but  it  would  be  impossible  to  ai^ue  this,  as  if  he  had  sur- 
vived the  last  taker  for  life,  he  must  have  taken  a  share  of  the  rest*    - 
due :  that  there  are  cases  where  the  gift  has  been  to  one  for  life^  « 
and  then  to  the  children,  that  the  Court  has  said,  only  those  living   : 
at  the  death  of  the  tenant  for  life  should   take,  but  that  is  only  ^ 
where  words  are  used  not  so   extensive  as  relations,  which  hi^'^ 
always  been  held  to  relate  to  the  death  of  the  testator. 

Mr.  Mitford  and  Mr^   ^ing,  on   the  other  side — mention 
Harding  v.  Glyn,  1  Atk.  469.  and  Hands  v.  Hands,  Rolls,  241 

January^ 
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fy  1782,  (cited  ante,  vol.  iiLp.69>>  ^  shewing  that  the 
slaliDiii  liviog  at  the  death  of  the  last  taker  for  life  were  entitled. 

But  Lord  Chancellor  held  it  a  mere  intestacy  (n). 


(m)  As  to  tht  extent  of  such  expret- 
tmm  u  **  relatioDB,"  '<  next  of  kin/ 
KB.  Tide  Pkmp$  ¥.  Gurthf  ante,  YoLiii. 
4*  The  present  case  was  much  cited, 
nd  commented  npon  in  Doe  y.  Lnw$on^ 
'  flaat^  trs,  in  which  the  qaestion  wai, 
riMthcr,  by  tiie  worda  **  next  of  lun," 


the  testator  meant  such  as  shonid 
anawer  that  description  wlien  a  iimi* 
latioD  over  was  to  take  effect,  or  tnch 
as  should  be  liis  next  of  liin  at  the  time 
of  his  own  death,  as  had  l>een  held  in 
the  present  case.  See  mote  as  to  this, 
iiayiMr  V.  lfiMr6ru|r,  ante,  f«l.  ii.  S34» 


1793. 


Hoopia. 


Ex  parte  Brown. 


certificated  hank* 
rupt. 


8.  a 

f  rpf .  jnn.  er* 

9th  Fthnmrwm 

A  PETFTION  to  supersede  a  commission  of  bankruptcy^  be-  Commission  of 
^^  cause  it  was  issued  against  an  uncertificated  bankrupt.  bankruptcy  m- 

perseded  betoa 

Mr.  Mimsfield  and  Mr.  Cox,  in  support  of  the  petition,  cited  [fill  ]    ^Sv^ 
Mmrtifi  v.  OrHara,  Cowp.  823. 

Mr.  Solicitor-General  and  Mr.  Cookef  on  the  other  side,  cited 
Ex  parte  Solomons,  29id  December,  1791|  and  observed,  that  by 
die  bankrupt  laws,  the  assignees  are  to  pay  the  overplus,  (if  any) 
lo  the  bankrupt  or  bis  assigns ;  and  the  question  would  be,  whe- 
ifaer  the  assignees  under  the  second  commission  would  not  be 
those  assigns.  The  question  in  Martin  v.  O'Hara,  was  not  whe- 
dier  the  commission  itself  was  good,  but  whether  the  certificate 
tfbtsuned  under  it  would  discharge  the  bankrupt.  The  proposition, 
if  laid  down,  (that  the  commission  is  ihvalid)  goes  too  far;  for  the 
iMikropt  may  trade  Oj^ain,  and  if  he  gains  more  than  pays  his  former 
Mns,  the  surplus  rs  for  his  own  use.  TrouglUon  v.  GUley  {a), 
before  Lord  Camden.  Second  commissions  have  been  sustained 
6far  and  over  again.  During  the  whole  of  Lord  Hardwicke^s 
time,  where  there  was  a  commission  against  partners,  there  might 
be  a  separate  commission  against  the  individual.  So  there  may  be 
two  commissions  subsisting  at  &e  same  time  against  the  same  per- 
iod. Ilie  case  Ex  parte  Proudfoot,  1  Atk.  25£.  went  on  the 
gitmnd  that  a  bankrupt  was  incapable  of  trading:  but  that  has 
been  decided  otherwise,  Chippendale  v.  Tomlinson,  1  Co.  B.  L. 
459.     Ex  parte  Cooke,  2  P.  W.  500.   S  P.  W.  23. 

Lord  Chancellor. — ^There  can  be  no  doubt.  Lord  Hardwicke 
liys  it  down  directly,  in  the  case  cited,  that  there  cannot  be  a 
lecond  commission  during  the  subsistence  of  the  first,  but  he  would 

'  (a)  This  ease  is  reported  Amb.  630.    Tbe  anthority  of  it  has  been  repeatedly 
doabted. 

not 


*n 
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Brown. 
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not  sttflfer  the  creditors  to  quarrel  with  an  act  done  by  their  omwt 
consent :  in  that  case  all  the  creditors  came  in  and  received  the 
money. 

The  second  commission,  during  the  subsistence  of  the  first,  can 
have  no  operation ;  both  that  and  the  certificate  would  be  void  at 
law*  The  law  having  vested  all  the  bankrupt's  property,  and  even 
possibility,  in  the  first  assignees,  the  second  commission  can  have 
nothing  to  operate  upon. 

The  suffering  a  second  commission  to'  go  on,  when  under  the 
second  there  can.  only  be  an  account  of  debts,  would  be  very  im-* 
proper ;  if  the  second  commission  was  not  void  at  law,  diey  could 
not  stand  together. 

Commission  superseded  (a). 


(a)  A  second  commission  cannot  be 
maintained  against  an  uncertificated 
bankrupt,  whether  separate  or  joint, 
whether  against  two  pairtners  or  more. 
Ex  parif  Layttm^  6  Vet.  454.  Ex 
parte  MarHm^  15  Ves.  114.  The  nsnal 
practice  in  Lord  Hardwicke**  time  was 
to  fiistaui  joint  and  aeparate  commia- 
iions  at  the  same  time,  but  it  has  now 
been  entirely  altered,  and  all  the  com- 
missions, except  the  joint  conmus^ion. 


are  superseded.  Ex  parte  Mmrtm,  cit. 
sup.  Ex  parte  Bhodee,  15  Ves.  5S9. 
Ex  parte  Crew^  ]  6  Ves.  S36.  Ex  pmU 
RoMmm^  1  Ves.  4c  Beo.  160>  bat tbeiv 
are  several  instances  of  anziliai^^  cUbh 
missions  being  directed,  where  the 
number  of  creditors  in  the  i^onntry,  to 
a  smaU  amount  was  considerable.  Ex 
parte  Perrtf,  1  Rose,  if.  Ex  parti 
Scott^  lb.  Ex  parte  Upham,  17  Ves. 
SIS. 


Feb.  tSth. 

Order  that  the 
If  aster  may  pro* 
ceed  on  excep- 
tions to  an  an- 
swer, put  in  by  a 
person  in  custody 
for  want  of  an 
answer,  de  die  in 
diemy  but  the  de- 
fendant cannot  be 
detained  in  cus- 
tody; and  the  bill 
of  costs  must  be 
delivered  imme- 
diately. 


Wallo?  V.  Brown.     ♦ 

I^R.  Mitford  moved,  that  exceptions  to  the  answer  of  the  de- 
^^  fendant  Martha  Brown,  might  be  referred  to  the  Master,  and 
that  she  (beine  in  custody  for  want  of  an  answer)  might  be  detained 
in  Custody  till  the  Master  made  his  report,  and  that  the  Master 
might  proceed  de  die  in  diem. 

tie  said  it  mieht  be  objected  to.  the  detaining  her  in  custody,  be-. 
cause  she  would  have  eight  days  to  put  in  a  further  answer,  and. 
for  this  purpose  referred  to  the  t>ftfi/ecf  orders  1  IS.  but  he  said  that 
referred  to  the  costs  only,  aiid  ne  apprehended  the  plaintiff  might 
refer  exceptions  immediately ;  and  it  seemed  a  hard  thing  on  a, 
plaintiff,  that  a  defendant  in  custody  for  want  of  an  answer,  should 
be  discharged  upon  putting  in  ever  so  insufficient  an  answer;  but 
whether  she  could  be  detained  in  custody  or  not,  the  proceeding  im- 
mediately was  certainly  proper. 

Mr.  Lloyd,  on  the  other  side,  said— exceptions  are  never  referred' 
immediately,  except  in  injunction  cases.  When  exceptions  are. 
referred,  the  defendant  has  eight  days  to  consider  whether  he  will 
submit  to  answer  them.  As  to  the  other  part  of  the  motion  that 
she  may  be  detained  in  custody,  it  cannot  possibly  be  granted ;  she" 

has 
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lias  m  right  to  be  discharged  clearing  her  contempts.  .Where  n. 
jcNUtj  if  taken  up  for  not  putting  in  an  examination, .  he  may  move 
Wo  be  discharged  on  clearing  his  contempts.  There  is  no  instance 
of  the  party  being  kept  in  custody  after  the  answer  or  examinatioa 
jput  in^  and  the  contempts  being  cleared. 

Xjord  Chancellor  ordered  the  Master  to  proceed  on  the  excep- 
^ons  de  die  in  diem^  but  said  he  could  not  keep  her  in  custody; 
id  that  the  plaintiff  must  deliver  the  bill  of  costs  immediately  (a). 

is  iDsofficient,  the  plaintiir  may  take 
the  defendant  again  witii  a  fresh  order, 
unless  tlie  plaintiff  has  accepted  tlie 
costs,  in  which  case  there  mast  l>e  a 
fresh  order,  which  may  be  obtained  of 
conrse.  It  seems  also  that  the  plain- 
tiffy  by  accepting  the  fifth  answer^ 
waives  his  rignt  to  obtain  his  costs  by 
means  of  the  process  of  contempt,  and 
would  not  be  able  to  obtain  tnem  on 
the  hearing  as  costs  in  the  cause. 
CvnH  y.  Eber9j  1  Madd.  Rep.  530. 


1793* 


(a)  This  case,  and  the  report  of  what 

~  on  the  s'nbseqnent  motion,  post, 

^13,  were  cited  and  relied  upon  in  the 

Bate  case  of  Bailey  v.  Bailey ^  11  Ves. 

-^51*    The  practice  is  there  settled  as 

Allows  : — ^A  defendant,  until  a  fourth 

aosofficient  answer,  is  entitled  to  be 

^lacbarced  from  custody  for  the  con« 

tempt,  Immediately  upon  putting  in  a 

ftrtaer  answer,  without  waiting  for 

the  report  upon  the  reference  of  the 

exceptions;  after  that  he  must  answer 

in  custody ;  also,  if  the  furtlier  answer 


Wallop 

V. 

Baowa* 


M 


ScoTT  V.  Hough.  C  213  } 

Feb.  If  th. 

R.  Abbott  moved  for  an  attachment  to  take  a  defendant,  the  ^^^^^'''f'Jj^'^ 
subpcma  having  been  served  abroad ;  and  cited  a  case  of    ®^  i^jJJST  *"^ 
Bourke  v.  Lord  Maodonald,  in  the  year  1780,  where  the  like  order  abroad, 
had  been  made,  and  Lord  Thurhw  thoaght  the  service  of  the  mfr- 
jNcna  abroad  a  good  service. 

Lord  Chancellor  nuxde  the  order  {d). 


(a)  The  case  of  Bourke  y.  hard  Mac* 
4mM  is  reported  f  Dick.  587.  As  to 
the  cases  in  which  personal  service  has 
hem  dispensed  with,  vide  Delancy  Vr 


fVaUiiy  ante,  vol.  iii.  If.  Burke  v. 
Viekari,  lb.  24.  B<md  v.  Tke  Duke  of 
Newcattle^  ib.  S86.  Anderson  v.  l£Wi9, 
ih.  4S9» 


it 


npHlS  day,  being  the  last  day  of  the  Term,  Sir  James  Eyre, 
-"-  Knight,  Lord  Chief  Baron  of  the  Exchequer,  took  his  seat  as 
Lord  Chief  Justice  of  the  Common  Pleas :  and  Sir  Archibald 
Macdonaldf  Knight,  his  Majesty's  Attorney-General,  was  called 
Serjeant,  and  took  his  seat  as  Lord  Chief  Baron  of  the  Court  of 
Exchequer :  and  on  the  next  day  Sir  John  Scott  was  sworn  At- 
torney^General,  and  John  Mitfordy  Esq.  was  appointed  Solicitor- 
General,  and  received  the  honour  of  Knighthood. 

PiCKBBINO 
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yj^  PioKHtiifo  t^.Tke  Earl  of  Stamford. 

f  Feiw  jtu).  fTi.  rElHE  bm  filed  7di  Jpril,  179^  by  the  plmntiff  as  iiqpbew  toil 
.  ftol^'  ,  -■•  administrator  of  Pc^cr  Piektringf  detesBei,  nepbeW  and  Cme 
un  k  '^  ^^f  ®^  ^'^^  "^^  ^^  ^^^  ^^  ^^^  testator,  prayed  an  account  of  the  per- 
k/n,  for^peil^L  ^^'^  eMIer  wbkb  duT  MCiitbf  Th»mat  Walton  vm  p0Meaa«d  of, 
estate  secnred  by  Of  bfereitad  M^  at  tfte'tittid  (tf  hb  death,  and  wfaicb  hod  been  piMM 
nortme,  giTen  sn^^  ^  fMeiftd  by^  Or  by  erder,  or  for  die  mt^  Of  M0n^  kibe 
Th^  bm  ^  Countess  of  Stamford,  <ir  Henry,  late  Earl  of  Stamford  m  her 
dated  in  1754.  ngbt,  HI  dieir  respective  lile-liineS|  or  by  George  Henry  tlie  pi»- 
No  bin  was  filed  g^at  Sail  of  Stamford,  sitiee  their  deadia,  aed  pardculartf  of  M 
Honra?wodd  ^^.  P^^^  ^^  ^^  tetftatof^s  personal  estate  as  consisted  at  dio  time 
not  dismiss  tiie  ot  bis  death  of  money  placed  out  upon  mortgage^  or  other  red  ae- 
biU,  bni  ordered  owMes,  and  for  aH  aecotmt  of  monies  paid'  tl^  the  eteevtora  of  die 
en^^  iSto^  t«rcator,  and  d^at'  th^  legjicie^  and  bequests  giTeii  by  die  aaid 
cwBitances.  tator^a  wiQ  and  codkil  of  any  part  of  his  personal  estate  which 

hffested  in  ai^  ihot^age>  6r  othet  real  sectlriti^tf^  fo  charideay  dr 
for  atiy  diaHtabte  ptn^ose^,  lAij  be  declared  void,  and  the  aaill 
laat-menUoned  particulars  of  the  testator's  estate  may  be  declared 
to  be  undisposed  of  by  the  testator's  will,  and  that  the  samCi  or 
the  remainder  thereof,  after  cotilribtlting  rateably  with  the  rest  of 
the  testator's  personal  estate,  in  payment  of  debts,  funeral  ez« 
pences,  and  legacies,  (other  Iball  the  charity  legacies)  may  be  de- 
clared to  be  distributable  among  the  next  of  kin  of  the  said  7%o- 
n^  Walton,  living  at  his  death  (save  and  eicept  his  widow)  m  p» 
disposed  of  \a^  the  w31  and  codictfr  ^^  ^^  ^^  same,  togedie^ 
vfidi  the  interest  Bfe.  tlpereof,  migbt  be  divided  into  dirae  e^iial 
parts,  ai]4  one  of  jsuch  shares  be  piud  to  the  plaintilBr  as  repreaeula* 
tive  of  Peter  Pickering  one  of  the  said  next  of  kin,  and  that  ikt 
wife  might  be  declared  to  have  accepted  the  provision  made  for 
her  .by  the  wiU  in  ken  of  her  shine  of  the  personal  estate,  and  if 
the  defendant  should  not  admit  assets  of  the  late  Earl  and  Coun- 
tess, he  might  account,  Sfc. 
\  ,  For  thiapurpose,  die  bill  atoted  dmt  Thomas  WaUen,  lata  ef 

Dunham  fVoodhous€8,ynibm  Dunham  Massey,  m  die  Comity  of 
Chester,  made  his  will,  dated  22d  August,  1754,  whereby  the  tes- 
tator, after  giving  certain  pardcuhoa  of  his  real  and  personal  estate 
[  €1^  ]  to  his  wife  Mary  Walton,  in  satisfaction  of  dower  or  ^thirds,  gave 
and  bequeathed  to  his  executors  and  executrix  «£l,000,  to  be  paid' 
and  applied  to  such  charitable  uses  aa  he  should  by  any  de^  or 
writii^,  or  by  any  codicil  to  his  will,  appoint,  and  in  default  of 
such  appointment,  to  and  for  such  charitable  uses,  to  be  founded, 
created,  and  subsiat  in  the  township  of  Dunham  Massey,  aa  his 
executors  dbould  appoint ;  and  he  gave  the  residue  of  bis  personal 
estate  after  payment  of  his  debts,  SfC.  and  after  payment  of  die  ex- 
pence  of  putting  in  a  life  in  the  room  of  bis  own  life,  in  his  leaae* 
hold  estate  held  for  lives,  to  Ceorge  Earl  of  Warrington,  deceased, 

Mary 
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Mary  Countess  of  Stamfordy  deceased,  tbe  Right  Honourably 
George  Henrys  now  Earl  of  Stamford,  (by  bis  theji  description  of 
Lord  Grey)  and  the  Honourable  Booth  Grey,  for  their  own  profner 
use  and  benefit|  and  appointed  them  executors  and  executrix  of 
bis  said  will. 

The  testator  made  a  codicil  to  bis  will  bearing  date  23d  of 
Jtuguti,  1755,  whereby  (after  several  recitals,  and  particularly  rsi- 
citiog  the  said  residuary  disposition)  he  directed  and  appointed  that 
his  executors  should  lay  out  and  dispose  of  all  the  rest,  residue,  and 
remainder  of  his  personal  estate^  in  the  townships  of  Dunham 
Maesey,  Bowden,  and  Altringham,  in  the  parish  of  Bowden  afore*- 
taid,  to  and  for  such  charitable  uses,  intents,  and  piirposes,  and  in 
siicb  proportion^  manner,  and  form,  as  they  ii)  their  <jiscreUQft 
should  think  fit,  and  the  testator  in  every  other  respjBCt  ratified  hii 
said  will. 

The  hill  further  stated,  that  the  testator  died  6th  of  February, 
1757^  without  having  revoked  the  will  and  codicil,  without  leaving 
any  issue,  and  leaving  the  said  Mary  his  widow,  Joseph  lVali(m 
the  elder,  his  only  brother,  the  said  Peter  Ciphering  the  only 
thild  of  Dorothy  Uie  late  wife  of  Peter  Pickering  deceased,  bis 
Cthe  testator's)  sister,  and  Thomas  Neild,  George  tfeild,  and  EUzut 
ieth  Neild,  the  children  of  Jane,  the  late  wife  pf  John  NeUd,  tlie 
only  other  sister  of  the  said  testator,  (which  said  Dorothy  Picherr 
isfg  and  Jane  Neild  died,  living  the  testatpr)  his  (tbe  testator's) 
pext  of  kin,  him  surviving. 

llie  bill  then  stated  that  tbe  testator's  personal  estate  at  the  tiait 
of  }m  death  was  very  considerable,  and  that  the  Countess  of  Stam-' 
^ard  aloqe  proved  die  will  and  codicil,  and  that  she  and  her  bus* 
band  Henry  }ate  Earl  of  Stamford,  possessed  th«;inselves  of  tbe 
personal  estate  to  a  large  amount,  much  more  than  sufficient  f«r 
payment  of  debts,  legacies,  8cc.  including  the  charitable  legacies 
and  that  after  payment  thereof,  there  remains  a  very  considerable 
residue. 

It  stated  the  death  of  the  late  Earl  of  Siiapiford,  having  ap* 
pointed  the  Countess  his  executrix,  and  of  tbe  Countess  having 
appoittled  the  defendant  the  Earl  her  executor,  and  that  he  had 
smce  proved  tbe  will  of  the  testator  Thomas  WaUon,  and  bad 
possessed  himself  of  the  perspnal  estate  of  the  Countess,  and  of 
the  said  testator ;  that  Booth  Grey  had  never  either  proved  or 
acted. 

It  then  stated  the  particulars  of  the  personal  estate  o/  the  tes* 
tator,  and  contended  tli^t  the  pecuniary  and  residuary  bequests 
given  by  the  will  and  codicil  to  tbe  charitable  purposes,  so  far  as 
the  8|ime  afiect,  or  purport  to  he  a  disposition  of  any  particulars 
of  the  said  testator's  personal  estate  as  were  out  at  interest  upon 
mortgages,  or  other  real  securities  or  security,  are  and  were  by 
law  null  and  void,  and  that  such  particulars,  after  contributing 
rateably  with  the  other  general  personal  estate  of  the  said  testator 
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to  the  payment  of  his  debts,  legacies,  (other  than  the  chariUibIs 
legacies,  Sfc)  together  with  the  interest,  Sfc.  thereof,  are  distrh 
butaUe  among  the  testator's  next  of  kin  (except  his  widow)  accorS* 
ing  to  the  Statute  of  Distribution,  as  being  undisposed  of  by  the 
wul  and  codicil. 

The  bill  tlien  stated  that  the  widow  had  accepted  the  proyisioos 
made  for  her  by  the  will,  the  death  of  the  several  of  the  next  of 
kin,  living  at  the  time  of  the  decease  of  the  testator,  and  who 
were  their  representatives,  in  order  to  shew  who  were  now  entitled 
to  distributive  shares,  and  claimed  one-third  of  the  residue,  as  re^ 
presentative  of  Peter  Pickering  deceased. 

The  defendant,  the  Earl  of  Stamford^  by  his  answer,  admitted 
the  will  and  codicil,  and  the  death  of  the  testator,  and  that  be  left 
a  widow  and  Joseph  Walton,  his  brother,  surviving  him,  but  as  to 
the  other  parts  of  hb  family  denied  any  knowledge.  He  admitted 
Ihat  Lady  Stamford  was  the  sole  acting  executrix,  and  skid  that 
she  had  kept  a  book  containing  regular  accounts  of  her  executrix* 
ship,  and  that  he  had  done  the  same  since  her  decease,  and  refer- 
red to  such  books,  and  stated  the  account  of  the  personal  estate  of 
the  testator  as  appeared  by  such  book,  and  it  appeared  by  sacH 
books  that  there  was  a  considerable  sum  secured  by  mortgages; 
and  further  said,  that  the  said  Mary  late  Countess  of  Stamfwrd, 
conceiving  that  the  residue  of  the  testator's  personal  estate  was 
applicable  to  charitable  purposes,  applied  the  mterest  and  part  of 
the  principal  sum  of  <£7,560  in  building  and  erecting  a  charity^ 
school  and  school-house,  called  Seaman's  Moss  School,  in  X>ifii- 
ham  Massey,  aiid  that  the  books  contained  an  account  of  what  had! 
been  expended  thereon,  and  set  forth  the  estate  of  the  account  at 
the  death  of  Jjady  Stamford,  10th  of  December,  1772,  and  mad 
be  then  undertook  the  management  of  the  trusts,  and  stated  the 
application  thereof,  and  submitted  to  account  for  the  same,  anct 
submitted  to  the  Court  whether  the  bequests  made  by  the  said 
testator's  will  and  codicil  of  any  part  of  his  personal  estate,  ought 
at  this  distance  of  time,  and  after  the  same  have  been  applied  to 
the  charitable  purposes  mentioned  in  the  testator's  codicil,  to  be* 
called  in  question,  and  whether  the  debts,  ^c.  of  the  testator  ought 
not  to  be  paid  out  of  such  part  of  the  testator's  personal  estate,  as 
was  invested  on  mortgages  or  other  real  securities,  before  any  otbef 
part  of  the  personal  estate,  so  that  a  larger  fiind  may  be  left  td 
answer  the  charitable  intentions  of  the  testator. 

it  appeared  in  the  cause,  that  at  the  time  of  the  testator^s  de* 
cease,  his  next  of  kin  was  his  brother  Joseph  Walton,  to  whom 
he  left  by  his  will  £5  ;  and  Peter  Pickering,  his  nephew,  to  whom 
and  his  sons  he  gave  «£l,500 ;  Thomas  'NeUd,  his  nephew,  to  whom 
he  gave  ^300 ;  George  iieild,  his  nephew,  to  whom  he  gave«£dOO ; 
(the  representatives  of  these  were  before  the  Court;)  Margery 
Ntild  his  niece,  to  whom  he  gave  ^£400,  (who  is  supposed  to  be 

dead,' 
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^l^ead,  but  no  account  can  be  learnt  of  her)  Elizabeth  Neild  his 
iece,  to  whom  he  gave  £400,  (whose  representatives  are  before 
e  Court)  Frances  Neild  his  niece,  to  whom  he  gave  <£]00y  and 
ane  Neild  his  niece,  to  whom  he  gave  £50  (these  two  last  were 
pposed  to  be  dead,  but  no  account  could  be  obtained  of  them); 
nd  the  testator  gave  to  each  of  his  executors  a  pecuniary  legacy 
f  £200,  but  generally,  and  not  as  executors;  and  devised  the 
reatest  part  of  his  real  estate  to  Lord  Stamford  and  Booth  Grey. 
'  nd   it  further  appeared,  that  at  the  time  of  his  decease  there 
as  «£6,345  of  his  personal  estate  out  on  mor^ge,  of  which 
ijOOO  is  still  on  the  original  mortgage. 

Mr.  Uayd,  Mr.  Mitford,  and  Mr.  PembertoUf  for  the  defend- 
mtSythe  executors.    This  bill  ought  to  be  dismissed  immediately. 
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this  distance  of  time  the  next  of  kin  cannot  come  for  an  ac- 
ount ;  it  is  be  presumed  that  they  have  released.     The  distinction 
^^etween  personal  estates  secured  by  mortgages,  and  general  per- 
gonal estate,  and  that  the  former  cannot  be  given  to  charities,  was 
^^Nreil  known  at  the  time  of  the  testator's  death.     The  Attorney^ 
General  ▼.  Meyrick,  2  Ves.  44,  had  been  determined  long  before; 
«6  that  it  was  hot  only  well  known  by  lawyers,  but  in  the  neigh* 
iKHirhood  where  this  cause  arises :  therefore  it  is  to  be  presumed 
^at  the  next  of  kin,  who  have  all  legacies  under  the  will,  knew 
^tteir  right.    Yet  they  stood  by  and  permitted  the  executrix  to  . 
'Imild  a  school  at  a  very  great  expence,  on   the  presumption  that 
ihe  whole  of  the  personal  estate  was  applicable  to  the  charities; 
3f  the  application  should  be  now  declared  to  be  void,  the  building 
^will  be  useless  for  want  of  a  fund  to  support  it.     It  would  be  un-^ 
conscientious  now  for  the  plaintiffs  to  claim  the  properly.    If  any 
enquiry  is  ordered,  it  should  be,  whether  the  persons  who  wer«f 
the  next  of  kiri  at  the  testator's  death,  and  who  were  all  of  a^; 
<did  not  consent  to  the  application.     There  are  many  cases  in  pmi- 
nriple  applicable  to  this,  and  which  decide  that  a  court  of  equity 
ATill  not  entertain  stale  demands,  which  this  certainly  is,  Earl  of 
Pomfret  v.  Windsor,   2  Ves.  483.  Smith  v.  Clay,  Ambl.  645. 
(ante,  vol.  iii.  637-  n.)  Earlof  Deloraine  v.  Browne,  (ante,  vol.  iii; 
p.  GSS.)\Attomey'General  v.  Earl  of  fVincheliea,  (ante^  vol.  iit; 
p.  373.)  Jones  v.  Turbervilk,  (ante,  155.) 

Mr.  Hardinge,  for  the  representatives  of  the  widow. — No 
length  of  time  or  acquiescence  can  substantiate  a  disposition  ori- 
ginally void  by  statute :  even  the  express  waiver  of  the  next  of  kin 
would  operate  nothing  in  such  a  case.  Suppose  an  information 
iiad  been  filed  by  the  Attorney-General  immediately  after  the 
death  of  the  testator,  could  the  charity  have  been  established  as 
to  so  much  of  the  personal  estate  as  was  out  upon  mortgi^  i 
Certainly  not.  Ho  act  of  the  parties  could  make  that  legal  which 
9ii  originally 'OCher^ise^    l>ic  casea  cited  do  not  apply.    '■ 

Mr. 
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Mr.  Grahantf  for  the  otiier  next  of  kin. — ^If  this  quesftioo  i 
new^  the  disposition  of  the  mortgages  must  have  been  held  to 
dearly  void.  The  Court  is  now  called  upon  to  say,  that  b\ 
length  of  time,  the  disposition  must  be  considered  as  good,  i 
much  has  been  said  on  die  presumption  of  the  consent  of  tlie  o 
of  kin ;  but  this  is  a  case  where  no  presumption  can  apply* 

Mr 

the 

equity  ansing 

that  no  enquuy  is  now  necessary 

This  day  his  Honor  gave  judgment  to  the  following  effect : 
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Ma^er  of  the  Rolls. — ^This  bill  is  filed  by  the  representative 
one  of  the  next  of  kin  of  the  testator,  who  died  90  long  ago 
1757,  and  the  bill  is  not  filed  till  1792:  this  is  almost  groo 
enough  of  itself  to  say  there  shall  be  no  decree.  lo  a  comm 
case  certainljr  such  a  suit  could  not  be  sustained;  there  nsusl 
veiy  special  circumstances  to  induce  the  Court  to  entertain  it- 

In  this  case,  WaUon  the  testator,  by  his  will  dated  22d  ^afgi 
1754^  gi^ve  a  legacy  of  five  pounds  to  his  brother,  and  legacies 
all  his  next  pf  kin.  De  th^  gave  £\fiOO  to  be  applied  lo  d 
rities,  and  gave  the  residue  absolutely  to  his  executors.  By  t 
codicil  he  converted  them  into  trustees.  It  was  contended|^  tl 
they  were  only  converted  into  trustees  so  far  as  the  property  coi 
be  applied  to  charities :  but  I  am  of  opinion  that  construct! 
cannot  prevail:  but  that  they  must  be  considered  as  trustees  as 
the  whole  property.  A  very  considerable  part  of  the  propei 
was  invested  on  real  securities.  The  trustees  have  acted  v< 
honestly  and  faithfully  iu  discharge  of  the  trust.  But  it  has  be 
discovered,  ssys  the  plaintiff,  a  few  years  ago,  that  a  laigepi 
was  op  real  securities,  and  therefore  as  to  that  the  executors  vf 
trustees  for  the  next  of  kin.  And  it  must  be  admitted  that  usd 
the  statute  of  Mortmain,  a  bequest  of  money  on  real  security  tx 
charity  is  void,  Jlttomey^General  v.  Meyrick,  2  Ves.  44^  thereft 
if  the  claim  of  the  next  of  kin  had  been  recendy  after  the  death 
the  testator,  it  could  not  have  been  resisted.  The  only  questioa 
whether  the  demand  now  comes  too  late.  It  is  contended  by  t 
defendant  that  the  bill  cannot  now  be  entertained :  and  ceriaii 
courts  of  equity  are  bound  to  set  some  limits  to  equitable  denuuu 
and  to  proceed  by  analogy  to  the  practice  of  courts  of  law^  w^ 
they  presume  payment  of  legacies,  of  bonds,  and  even  of  jud 
ments,  from  length  of  time.  Every  inconvenience  will  arise  be 
that  was  meant  to  be  prevented  by  the^Statute  of  Linutations. 
is  said  no  .time  will  bar  aa  ^qi«lty ;  bi|t  that  is  not  true;  tbfmgj^ 
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IS  BO  of  fraud  (a).     If  parties  are  couusant  of  their  rights,  and  lie 
by  for  a  great  length  of  time,  and  suffer  other  persons  to  act  as  if 
those  rights  did  not  exist,  they  cannot  be  relieved.     S6  in  the  case 
of  legacies,  though  there  is  no  receipt  it  will  be  presumed  they  are 
paid,  Jones  v.  Turberville.    Therefore  if  this  was  a  clear  right  in 
the  next  of  kin,  which  they  might  at  any  time  have  demanded, 
they  must  be  barred.     But  it  is  said,  this  is  not  that  case,  that  the 
parties  were  not  apprized  of  the  law,  and  therefore  their  acqui* 
escence  does  not  raise  the  presumption  of  a  release.    And  before 
I  determine  that  the  presumption  does  arise,  I  must  be  more  fully 
acquainted  with  the  nature  of  the  case,  and  the  circumstances  of 
the  parties.     But  it  is  argued,  that  there  could  be  no  such  pre- 
sumption, because  it  would  be  illegal ;  but  though  it  is  illegal  to 
give  money  secured  by  land  to  a  charity  hy  zvillj  it  may  be  legally 
pven  in  the  life  of  the  donor;  therefore  it  is  not  a&5o/i//e/^ illegal, 
fhe  question  therefore  is,  whether  a  presumption  arises  that  the 
next  of  kin  in  their  life-time  (for  they  are  all  now  dead)  conveyed 
^ir  right  to   the  trustees,  or  being  apprised  of  their  right,  per- 
mitted them  to  apply  the  money  to  the  uses  of  the  charity.     It  is 
^,  this  presumption  may  be  rebutted.     Courts  of  law  are  much 
iQore  liberal  now  with  respect  to  presumptions  than  they  were  for- 
'    '^''y  (P)»    ^^  question  how  far  deeds  may  be  presumed,  was 
^  ftUly  gone  into  in  a  case  of  Read  v.  Brookman,  3  T.  R.  151. 
^hcre  it  is  laid  down,  that  letters  patent,  bonds  and  judgments, 
^y  be  presumed  from  length  of  time  and  enjoyment.     But  upon 
5^is  part  of  the  case  I  shall  give  no  opinion  at  present.     It  is  ob- 
«MCt^,  that  if  I  order  an  enquiry  it  will  go  with  a  prejudice  to  the 
*Af  aster :  but  I  do  not  decide  that  the  bill  is  not  after  all  to  be  dis- 
missed, or  that  the  presumption  will  not  arise.     By  retaining  the 
4)ill  I  do  not  decide  on  this.     I  considered  this  point  particularly  in 
^Airiis  ▼.  Curtis;  (ante,  vol.  ii.  p.  620.)    Facts  may  come  out  upon 
"tte  enquiry,  that  may  put  an  end  to  the  question ;  it  may  appear 
'^hat  all  the  next  of  kin  did  convey.    I  admit  it  would  be  hard  that 


(a)  The  point  of  length  of  time 

^iDg  DO  bar  in  cases  of  fraud,  was 

^Moch  discussed  in  the  late  cn%e  of 

WFhaOe^  t.  fVhaUey,  1  Meriv.  436,  in 

^^  DOte  to  which  a  gn^'^t  many  cases 

^^UKm  the  subject  are  cited  ;  see  also 

-^Iden  T.  Gregory,  t  Eden,  285,  where 

'  N^rthington,  in  his  usual  decisive 

forcible  manner,  expressed  him- 

as  follows : — ^  The  next  question 

"Mm^  whether  delay  will  purge  a  fraud  ? 

^ever,  while  I  sit  here.    Ever^  delay 

'ling  from  it  adds  to  the  injustice, 

multiplies  the  oppression." 

(4)  As  to  presuming  grants,  releases, 

of  jparliament,  Sec.    vide  Fran- 

T.  Rtiiheram,  1  Eden,  f  96.    Th$ 

-Mfir  rf  Kingiimi  upon  Hull  r,  Hor- 

Cowp.  lOS,    P9W€U  V.  MiibmUff. 

Vol.  IV.  • 


cit.  ib.  &  1  T.  R.  399.  n.     Emrl  ▼. 
Baxter f  2  Bl.  Rep.  1238.    Rogtra  v. 
Brooke,   1  T.   R.   4.Sl.   n.     Read  ▼. 
Brookman^  3  T.  R.  151.     Doe  v.  .Sy- 
boum,  7  T.  R.  8.    Jones  ▼.  J  ones,  i»». 
47.     Oxenden  v.  Skinner,  4  Gw.  1513. 
Camphell  v.  tVilson,  3  East.  294.    HoL 
cr(t/t  V.  Heel,    1  Bos.  &    Pul.  400. 
Harmood  ▼.  Oglander,  6  Ves.  205.    Rh 
y.  Ireland,  11  East  280.    Ludy  Dart- 
mouih  V.  Roberts,  16  East.  334.    Ben- 
net  ▼.  NeaU,  Wightw.  324.     Chatfield 
V.  Fryer,  l  Price,  253.    Meade  ▼.  Nor- 
buryt  2  Price,  338.    See  also  cases 
cited  in  Serj.  JVUliam8*s  note  to  Vinrd 
y.  Ford,  2  Sannd.  175,  and  the  gene- 
ral principle  discussed  by  Lord  ^rsfctiir 
in  Hilary  v.  Walker,  12  Ves.  239,  and 
Jforsf  y.  Roytif  lb.  355. 
M  the 
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the  next  of  kin  should  lose  the  property  by  not  kno^inj{  fbe  h%; 
but  if  such  a  bill  as  tliis  should  be  entertained  as  a  matter  of  coilr^ 
half  the  charities  in  the  kingdom  miglit  be  overturned.  Smiii  V. 
Clay,  as  reported  in  the  note  to  Deloretine  v.  Browne,  (ante,  toL  ili. 
f>'  6390  is  v^ry  strongly  applicable  to  this  case  in  point  of  reili(rtl* 
ing ;  it  contains  a  great*  deal  of  sound  argtiment  as  to  the  iUkplt» 
cscence  of  parties ;  though  I  admit  a  res  judicata  is  strong^elr  mUh 
the  cases  \i  hich  have  been  before  the  Court.  The  defetihifUUcfttl 
upon  the  Mortmain  act,  with  respect  to  mortgages^  are  k  'ptat 
refinement.  There  is  a  great  difference  between  the  wordiAjf  ei 
the  statute  of  Mortmain  and  the  Popery  act  of  tfillidi/n  III.  lift 
fcoi^struction  of  which  is  so  fully  §one  into  in  Roper  v.  Raddiffk, 
(9  Mod.  171.)  in  this  respect,  for  m  that  act  the  words  "  thvtp 
or  incumbrance,"  which  are  in  the  Mortmain  act,  do  n6t  ^t'pi^* 
In  Foone  v.  Blount,  Cowp.  464,  it  was  held,  that  a  charge  bf 
debts  was  not  such  an  interest  in  land  as  to  be  void  as  to  a  papht. 
I  do  not  think  myself  warranted  to  dismiss  the  bill ;  though  i  Hiafh. 
1  could  lay  down  a  rule  that  would  enable  me  to  do  so :  for  diere  ft 
great  inconvenience  from  reasons  of  public  policy  in  retainib^  sudth 
b  bill  as  this.  If  this  had  been  land,  and  a  fine  had  been  ie!vij^ 
it  wouTd  have  barred  all  the  vt  orld ;  but  being  an  equitable  int6tidll 
it  is  contended  that  it  is  open  for  ever.  Suppose  debts  shbotd  Hw 
been -paid  out  of  this  part  of  the  property,  how  am  1  to  kn'6W  6^ 
of  what  it  was  paid  i  This  is  a  great  objection  to  fbis  l>in.  Bilb- 
pose  the  accounts  and  vouchers  all  to  be  lost :  the  i^ext  of  uK 
knight  lie  by  till  there  were  no  vouchers  left  (a). 

it  must  be  referred  to  the  Master  to  take  an  account  of  tlie'^lin'' 
»onal  estate  of  the  testator,  come  to  the  hands  of.  Or  possessed  B> 
The  executors,  and  of  his  debts,  funeral  expences,  and  legadifil 
end  he  nmst  distinguish  what  part  of  the  personal  estate  yas  M^ 
cured  by  mortgage  or  other  securities  at  the  tithe  of  the  Beatti  ci 
the  testator,  and  he  must  also  enquire  who  were  then  the  next  d 
kin,  and  their  ages,  where  they  respectively  resided,  and  wb^tl  th^, 
died,  and  who  are  their  respective  personal  representativea ;  aii4 
also  whether  any  or  what  part  of  the  testator's  personal  estate  Hai 
been  applied,  and  in  what  manner,  in  the  charities  directed  by  tb« 
will  and  codicil ;  and  whether  the  next  of  kin  had  any  notice  of  tbi 
will,  and  when  first,  and  whether  they  received  their  legacies  tinds 
it,  and  whether  they  or  any  of  them  released  or  relinquished  in  ar« 
manner  their  shares  of  the  residue,  and  whether  the  widow  a^ 
cepted  the  provision  made  by  the  will  in  lieu  of  dower,  ^c.  and  tH 
Master  to  state  any  special  circumstances:  and  the  costs,  and  9 
further  directions,  must  be  reserved  till  after  the  Master  has  maid 
his  report  (6). 


(a)  For  the  cases  upon  length  of 
time,  vide  Lord  Deloraine  y.  Brewne^ 
ante,  vol.  iu.  633.  Hercy  y.  Dinwoody, 
po&t,  267. 


(ft)  The  8nhse(}uent  proceedlofj^s  ,  ^ 
this  cause  vicrc  as  follows  >-*UponCl 
Master's  report  coming  in,  the  apecsi 
circttmstances  afiordiiig  no  presac*'* 
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tloA  of  a  release,  and  an  issue  at  to 
tint  point  being  declined,  Lord  Altaic 
Ity  decreed  so  much  of  the  personal 
rradoe  bequeathed  to  the  charity  as 
wu  lecared  on  vort^a^e,  notwith- 
ituuUDg  the  length  of  time  to  the  next 
of  khi,  with  interest  from  the  filinfi^  of 
the  biH,  the  trnstees  not  being  called 
OP  to  refand ;  but  as  |o  the  widow,  his 
Lordiliip  was  of  opinion,  not  without 
coDftiderable  doubt,  that  her  claim 
ma  tarred  by  the  will,  or  at  least  that 
^  nfbt  of  election  was  become  im- 
pncticabie,  {it  Ves.  jnii.  581.)  A  pe- 
tition of  rehearing  from  so  much  of 
the  decree  as  excluded  the  widow 
was  afterwards  presented  by  her  per- 
waal  rc|>resentatives,  (3  Ves.  3S2.) 
wIko  Us  Lordsliip  altered  his  former 
^otoiy  and  held|  that  slie  was  not 


barred  on  the  authority  principally 
of  Simpson  v.  Hutton,  cit.  ib.  from 
the  Register's  Book ;  that  case  esta- 
blishing,  that  where  a  testator  has 
given  to  liis  wife  tliat  provision  which 
he  meanf*to  be  a  8ati<ifartion  for  auy 
claim  she  might  have  against  the  other 
objects  of  bis  bounty,  if  by  any  acci- 
dent those  objects  should  be  unable  to 
claim  the  benefit  of  that  exclusion,  no 
other  person  should  set  it  up  against 
the  widow.  This  reversal  of  his  Lord* 
ship's  former  decree  was  an:crwards 
affirmed  by  Lord  hnughborovgh  on 
appeal,  3  Ves.  492.  The  determina- 
tion has  (>een  approved  of  by  Lord 
EUlon  in  Garihsliore  v.  Cfialiej  10  Ves. 
17,  and  acted  upon  by  8ir  IV,  (irant 
in  Leake  v.  Robinson,  a  INIeriv.  394. 
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^B^Scqfe  moved,  on  behalf  of  the  defendants,  tliat   the  sis  Practice. 

clerky  with  whom  the  amended  bill  is  filed,  may  attend  the  Impaninence. 
Master  therewith,  in  order  that  the  Master  may  expunge  such  part  ^'^'* 
hereof  as  he  has  reported  to  be  impertinent ;  and  that  it  be  re- 
ferred back  to  the  Master  to  tax  the  costs  of  the  reference,  and 
that  the  costs,  when  taxed,  may  be  paid  by  the  plaintiff. 

He  stated,  as  the  ground  of  the  motion,  that  on  the  \5ih  of 
November  last,  an  order  was  made,  whereby  it  was  referred  to 
faster  JEames,  to  look  into  the  plaintiff's  amended  bill,  and  cer- 
tfj  whether  the  same  was  scandalous  and  impertinent. 

That  the  Master,  by  his  report  dated  14th  pf  tins  month,  had 
Certified  that  the  plaintiff's  amended  b^l  is  impertinent  in  several 
p9its  thereof  specified  in  the  said  report. 

His  Honour  seemed  to  think  the  application  very  early^  as  it  w^s 
without  notice. 

Bat  several  gentlemen,  as  Amid  Curiae,  saving  that,  by  the 
practice,  the  defendant  was  entitled  to  it  immediately  after  the  re* 
port  made,  as  t  matter  of  course,  his  Honour 

Granted  the  mpdon. 


^  t 


Wallop 


92$. 


Cases  Arouid  and  DETERMiifBO 


179S. 


Practice. 
Defendant  in 
cnatody  for  non- 
payment of  costs, 
after  answer  put 
in,  cannot  be  de- 
tained till  further 
answer,  though 
exceptions  liave 
been  allowed. 


Wallop  v.  Brown. 


'OIFTEEN  exceptions  having  been  allowed  to  the  defendant*'^ 
"^     answer,  and  she  continuing  in  custody  for  non-pa\ment  (^' 
costs,  Mr.  Solicitor-General  moved,  that  so  much  of  the  forme^^ 
order  (vide  ante,  p.  212.)  as  directed  her  to  be  discharged  on  pa^T" 
ment  of  costs,  might  be  discharged ;  and  he  cited  Child  v.  Bral^^ 
son,  2  Ves.  110.     He  said  the  order  to  discharge  the  defendaat; 
proceeded  on  the  ground  that  the  answer  was  full,  and  that  in  tbtf 
case  tliat  was  suggested,  and  that  as  the  defendant  was  still  in  cus- 
tody no  new  process  could  be  taken  out. 

Mr.  Lloj/d,  on  the  other  side,  contended — that  the  consequence 
of  the  order  prayed,  might  be  to  keep  her  in  custody  a  long  time, 
and  that  in  a  case  before  Lord  Thurlow,  he  had  refused  to  keep  a 
defendant  in  custody  during  an  examination  on  interrogatories. 
The  constant  course  of  the  Court  is,  that  where  a  defendant  is  in 
custody  for  contempt,  he  is  discharged  on  putting  in  the  answer  or 
examination. 

Lord  Chancellor  refused  the  motion,  saying,  the  practice  of  tUs 
Court  arose  from  analogy  to  that  of  the  courts  of  law,  where  a 
prisoner  once  supersedeable,  always  remains  so,  and  having  once 
a  right  to  go  out,  cannot  be  detained,  except  on  a  new  cause  (aj. 

(a)  See  the  note  to  the  former  motion,  ante,  21 S. 
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Although,  where 
fortunes  are  i^iven 
to  children  (living 
the  father)  with 
provisions  for 


MuNDY  V.  Earl  Howb. 


T>Y  indenture  tripartite,  dated  7lh  January,  1788,  previouita 
-*-^  the  marriage  of  Edward  Miller  Mundy,  Esq.  with  Georffcm^ 
Lady  Dowager  Middlelon,  reciting  the  intended  marriage,  aod 
that  she  was  0*w/er  alia)  entitled  to  ^41,000  consol.  S  per  cent 
Jh!d"not  blwilef  ^^"^  annuities,  and  i*40,000  reduced  Bank  annuities,  and  had 
but  accamnlate  *  transferred  the  same  to  the  defendants  Earl  (then  Viscount)  HotDCf 
while  the  father     and  James  Mansfield  Chadzcicke,  Esq.  since   deceased;    it  was 

it  of  ability  to  witnessed,  that  the  whole  real  and  personal  property  of  Lady  MUr 
maintain  tne  cnii-    ,,  ,  '  t  •     .i  •  •  •  •      "^     *    ^  *'     »         .%  »    * 

dren ;  yet  where    oleton  was  vested  m  the  said   trustees,  in  trust  for  the  said  Ladj 

the  woman's  for-  Middleton  till  the  marriage,  and  from  and  after  the  marriage,  as 
tnne^(on  ^^^^  to  the  said  capital  sum,  in  trust  to  pay  to,  or  authorise  her  to  re- 
settled to  the  use   ceive  the  dividends,  ^fc  thereof  for  her  life,  to  her  sole  and  scps- 

of  herself  for  life,  rate  use,  and  not  subject  to  the  debts,  i^c,  of  X)ie  aziA  Edward 
remainder  to  the 

children  of  the  marriage,  making  a  provision  for  mainteaance  ont  of  the  iflterest  of  the 
fond,  the  Court  ordered  an  allowance  to  l>e  made,  considering  it  as  the  execntion  of  a  tract 
created  by  a  oiarriage  settlement. 

MiUn 
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•^dilkr  Mundy,  and  after  her  decease  to  transfer  and  divide  the  1793. 

.principal  sum  and  dividends  among  the  children  of  the  marriage,  if  ^^^/^ 

^'^y,  in  such  shares  and   proportions,  and  at  such  ages  and  times,         Mundt 
^3  Lady  Middlefon,    notwithstanding  her   coverture,    should,  by       EarlHowa* 
"^•^riting  or  by  her  will,  appoint,  and   in   default   of  appointment 
Equally  at  21  years  of  age,  or  in  case  of  daughters  at  21,  or  on 
^heir  days  of  marriage ;  and  if  there  should  be  but  one  child,  then 
^o  such  only  child.    And  the  said  indenture  contained  a  clause  to 
tlie  following  purpose,  ^'  that  it  should  and  might  be  lawful  to  the 
trustees,  and  the  survivor  of  them,  and  the  executors  of  such  sur* 
vivor,  and  they  were  thereby  authorized  and  required,  after  the 
decease  of  Lady  Middleton,  out  of  the  dividends,  l^c.  of  the  said 
funds,  to  pay  for  the  maintenance  and  education  of  all  and  every 
die  said  child  or  children  for  whom  portions  were  thereby  provided, 
and  until  his,  her,  or  their  portions  should  become  payable,  such 
yearly  sum  and  sums  of  money  as   they  the  said   trustees   should 
think  proper,  not  exceeding  the  interests  of  the  portions  /'  and  in 
case  of  failure  of  issue,  in  trust  for  Lady  Middleton^  for  her  sole 
and  separate  use,  if  then  living,  or  if  dead,  for  such  person,  S^c* 
MB  she,  by  her  will,  should   have  appointed,  and  in  case  of  no  or 
an  imperfect  appointment,  theu  the  whole  or  the  part  unappointed 
to  her  personal  representatives.     The  marriage  took  effect,  and  the 
plaintiff  Georgiana  Elizabeth,  an  infant,  is  the  only  issue  of  the 
marriage.     Lady  Middleton  made  her  will,  bearing  date  1st  of 
March,   1788,  and  thereby  gave   several  legacies,  and  left  the  co- 
-defendant,  Edward  Mundy  (her  husband)  sole   executor,  but  did 
not  refer  by  the  will  to  the  settlement.     Lady  Middleton  died  29th 
of  June,  1789,  leaving  the  plaintiff,  her  only  child  by  that  mar- 
riage.    The  defendant   Edward  Miller  Mundy  proved  the  will, 
and  James  Mansfield  Chadwicke,  the  co-trustee  with  Lord  Howe, 
and  brother  to  Lady  Middleton,  also  died  l6th  of  November,  1789, 
having  made  his  will,  and  thereby  left  the  plaintiff  a  legacy  of 
j£30,000. 

Lord  Howe  having,  by  the  death  of  Mr.  Chadwicke,  become  [  225  ] 
the  surviving  trustee,  the  present  bill  was  filed,  praying  that  a 
new  trustee  might  be  added  to  Lord  Howe,  and  the  funds  as- 
signed, and  proper  allowance  made  out  of  the  interest  and  divi- 
dends which  had  arisen  since  the  death  of  Lady  Middleton,  and 
which  should  arise  from  the  said  funds,  for  the  maintenance  and 
education  of  the  plaintiff. 

The  defendant  Mutidy  (the  father,)  by  his  answer,  admitted  the 
fiicts  stated  in  the  bill,  and  said  that  he  had  six  children  by  a  for- 
mer wife;  but  nevertheless  he  did  not  pretend  to  suggest  that  he 
was  not  of  sufficient  ability,  in  point  of  fortune,  to  maintain  and 
educate  the  plaintiff  in  such  manner  as  her  fortune  and  expectations 
may  require;  but  submitted  that  as  an  ample  fund  was  provided bt^ 
the  settlement  for  the  maintenance  and  education  of  the  plainti^, 
it  was  the  intention  of  Lady  Middleton  to  exonerate  him  from  alt 

ex pence 


^i4  XjhB^S  AjtGttvi  AiTD  DetbrmiNe0  ' 

^ji^  FioKBRiNo  r.  The  Earl  of  Stamford. 

s  rMvjtm.  m.    raiHE  bm  fiial  7th  ^/)H/,  179^  by  the  plaintifF  m  nepbew  mi 
^ftoltii.  X    administrator  of  Peter  Pidtiringf  de^eaaed^  nepbeW  and  Cm 

ii^*K  "^  f'  ^^  *®  °®**  °^  '^^^  ^^  ^**®  testator,  prayed  an  account  of  the  per- 
l^D,  for^i^il^L  ^><"mA  eaiatetrbich  tfa«  fB^mtbr  Thomai^  Walton  yftm  pOMMMd  of, 
estiite  secured  by  Of  inlereBtad  iM,  at  t&e*  tMid  of  bijT  death,  and  wfaicb  had  been  piNM 
nortme,  given  saiied  eHf  r0a«if«d  by^  or  by  wder,  or  for  the  ma  of  Mmy  fcto 
Th^  biu"^  Countess  of  Siam/ord,  qr  H^nry,  late  Earl  of  Stamford  m  her 
dated  in  1754.  right,  in  tbw  respective  life-liines,  or  by  George  Henry  toe  pie- 
No  bin  wsB  filed  g^|  £aii  ^  SiafHjford^  since  their  deaths^  and  particulariy  of  all 
Honowf  would  ^^.  P^^^  ^^  ^^  tetftatof's  piersond  estate  as  consisted  at  the  time 
not  dismits  the  o(  his  death  of  money  plaood  out  upon  mortgage^  or  other  real  ae- 
WUfbut  ordered  owitteSy  and  fbr  ad  account  of  monies  paid'  by  the  eteentora  of  Ae 
^^^llj^^^  tMtator,  and  that  th^  legacies  and  bequests  given  by  the  aaid  Um^ 
caaMtances.  talor^s  will  and  cocikil  of  ai^  part  of  his  personal  estate  which  wat 

infested  in  ai^  ttot^ig^,  6r  ofthef  real  securiti^,  to  charitieary  oi* 
for  atr^  diaHtafote  ptii^ose^,  ttkiy  be  d^lared  void,  lUid  the  aai^. 
last-mentioned  particulars  of  the  testator's  estate  may  be  declared 
to  be  undisposed  of  by  the  testator's  will,  and  that  the  same,  or 
the  remainder  thereof,  after  COHlribtlting  rateably  with  the  rest  of 
the  testator's  personal  estate,  in  payment  of  debts,  funeral  ez- 
pences,  and  legacies,  (other  Ifaall  the  charity  legacies)  may  be  de- 
clared to  be  distributable  among  the  next  of  kin  of  the  said  loo- 
nies ^tf/lon,  living  at  his  death  <save  and  eioept  his  widow)  ae  fti^ 
dpaposed  of  b;  tkk^  will  and  codicU,^  and  that  the  same,  (ogeAe^ 
;«firii  the  interest,  ^.  thereof,  ro^ght  be  divided  into  three  eqiiil 
parts^  a^d  one  of  /Mich  shares  be  pi^  to  the  plaintiff  as  represddla- 
tive  of  Peter  Pickering  one  of  the  said  next  of  kin,  and  that  the 
wife  might  be  declared  to  have  accepted  the  provision  made  for 
her.by  the  wiM  in  lien  of  herahiireof  the  personal  estate,  and  if 
the  defendant  should  not  admit  assets  of  the  late  Earl  and  Coun- 
tess, he  might  account,  Sfc. 
\  ,  iror  thiapuipoBe,  the  biU  atated  diat  Thomae  Walton,  lata  ef 

Dunham  fFoodAotises,  within  Dunham  Massey,  m  the  c^ounty  of 
Chester  J  made  his  will,  dated  22d  August ^  1754,  whereby  die  tes- 
tator, after  giving  certain  partieukra  of  his  real  and  personal  estate 
[  €1^  ]  to  his  wife  Mary  Walton,  in  satisfaction  of  dower  or  (thirds,  gave 
and  bequeathed  to  his  executors  and  ^Lecutrix  <£  1,000,  to  b^  paid* 
and  applied  to  such  charitable  uses  as  he  should  by  aoty  de^  or 
writing,  or  by  any  codicil  to  his  will,  appoint,  and  in  defnilt  of 
snch  appointment,  to  and  for  such  charitable  uses,  to  be  foufided, 
created,  and  subsist  in  the  township  of  Dunham  Massey,  aa  hia 
executors  should  appoint ;  and  he  gave  the  residue  of  hia  personal 
estate  after  payment  of  his  debts,  SfC.  and  after  payment  oi  tfie  ex- 
pence  of  putting  in  a  life  in  the  room  of  his  own  life,  in  his  leaae-  • 
hold  estate  held  for  lives,  to  George  Earl  of  Warringtoti,  deceased, 

Mary 
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tary  Countess  of  Stamford,  deceased,  the  Right  Honourable 
'eorge  Henry,  now  Earl  of  Stamford,  (by  bis  Ihe^  description  of 
ord  Grey)  and  the  Honourable  booth  Grey,  for  their  own  prioper 
le  and  lienefit,  and  appointed  them  executors  and  executrix  of 
I  8akl  wilL 

The  testator  made  a  codicil  to  bis  will  bearing  date  23d  of 
ugiai,  1755,  whereby  (after  several  recitals,  and  particularly  re*- 
tvig  the  said  residuary  disposition)  he  directed  and  appointed  that 
s  executors  should  lay  out  and  dispose  of  all  the  rest,  residue,  and 
wudiider  of  his  personal  estate-  in  me  townships  of  Dunham 
lauey,  Bowden,  and  Altrimham,  in  the  parish  of  Bovoden  afore<- 
id,  to  and  for  such  charitabk  uses,  intents,  and  ptirposes,  and  in 
ch  proportion,  manner,  and  form,  %s  they  iq  tbsir  ijispretioii 
ould  think  fit,  and  the  testator  in  every  other  respisct  ratified  his 
4d  will. 

The  bill  further  s^ted,  that  the  testator  died  6th  of  February, 
f^7,  without  having  revoked  the  will  and  codicil,  without  leaving 
ij  ifsue,  and  leaving  the  said  Mary  bis  widow,  Joseph  IVaUou 
p  elder,  his  only  brother,  the  said  Peter  Fipkmng  the  only 
414  of  Dorothy  tlie  late  wife  of  Peter  Pickering  deceased*  bis 
lie  testator's)  sister,  and  Thomas  Neild,  George  tteild,  and  Etiza-r 
ith  Neild,  the  children  of  Jane,  the  lata  wife  of  John  Neild,  the 
alj  other  sister  of  the  said  testator,  (which  said  Dorothy  Pickerr 
^  and  Jane  Neild  died,  living  the  testator)  his  (the  testator  s) 
BXt  of  kin,  him  surviving. 

The  bill  then  stated  that  the  testator-s  personal  estate  at  the  tine 
r  (lis  death  was  very  considerable,  and  that  the  Coqntess  of  Stam'^ 
^d  alone  proved  the  will  and  codicil,  ai)d  that  she  and  her  bus- 
Old  Henry  late  Earl  of  Stamford,  possessed  thf^inselves  of  the 
fWBona)  estate  to  a  large  amount,  much  more  than  sufficient  fiMT 

Sment  of  debts,  legacies,  &c.  including  the  charitable  legacies 
,  that  after  payment  thereof,  there  remains  a  very  considerable 
9ndue« 

It  stated  the  death  of  the  late  Earl  of  Stapiford,  having  ap* 
pinted  the  Countess  his  executrix,  and  of  the  Countess  having 
ppoisied  the  defendant  the  Earl  her  executor,  and  that  be  had 
io<3e  proved  the  will  of  the  testator  Thomas  fVattom,  and  bad 
Oisessed  himself  of  the  perspnal  estate  of  the  Countess,  and  of 
le  said  testator;  tUs^t  Booth  Grey  hsd  never  either  proved  or 
cted. 

Jt  then  stated  the  particulars  of  the  personal  estate  of  the  tcs- 
itor,  and  contended  tli^t  the  pecutiiaiy  and  residuary  bequests 
^ven  by  tiie  will  and  codicil  to  the  charitable  purposes,  so  far  as 
le  8|ime  affect,  or  purport  to  he  a  disposition  of  any  particulars 
(  the  said  testator's  personal  estate  as  were  out  at  interest  upon 
i^rtgages,  or  other  real  securities  or  security,  are  and  were  by 
aw  null  and  void,  and  that  such  particulars,  after  contributing 
ateably  with  die  other  general  personal  estate  of  the  said  testator 

to 
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t 
1793.  Dame  Juliana  Elizabeth  Wilmot  died  about  the  12th  of  JnorcA, 

v^v^^  1788^  intestate^  and  the  plaintiff  procured  letters  of  administration 

Wilmot         to  her,  and  applied  to  the  defendant  for  his  said  late  wife's  legacy^ 

VoooHoutE.     "0^®*"  ^^^  ^y^  o^  h®*"  ^^^^  father. 

The  defendant^  finding  that  Admiral  Byron  had,  about  the 
month  of  June  1782,  advanced  (by  his  navy  agent)  to  his  said 
daughter,  Juliana  Elizabeth,  the  sum  of  ;£800,  for  which  she  bad 
entered  by  her  then  name  of  Juliana  Elizabeth  Byron)  bto  a 
bond,  dated  the  26th  of  June,  1782,  in  the  penalty  of  J?  1,600,  for 
securing  the  said  sum  of  ^£800,  and  interest,  the  principal  and  in- 
terest of  which  continues  undischarged ;  and  that^  in  or  about  die 
[  S2B  ]        month  of  July,  in  that  year,  James  Sykes,  the  navy  agent  of  Admi« 
ral  Byron,  advanced  to  the  said  dame  Juliana  Elizabeth  Witmotf 
the  sum  of  £bQO,  for  which  the  said  dame  Juliana  Elizabeth  (by 
her  name  of  Juliana  Elizabeth  Byron)  and  her  said  fother-in-law, 
entered  hito  a  bond^  which  was  hitherto  unpaid,  insisted  on  deduct- 
ing  the  said  sums  from  the  legacy  of  £2,000. 

The  plaintiff  filed  his  bill,  stating  these  facts,  and  insisting  that 
these  sums  were  advanced  in  small  sums  to  his  said  late  wife,  be- 
fore her  marriage,  for  her  support  and  maintenance ;  and  that  dw 
bequest  to  her  was  intended,  and  that  the  same  is,  in  equity,  a  re- 
lease of  the  said  debts,  the  said  Admiral  Byron  having  esipressly 
assigned  as  a  reason,  for  giving  her  only  the  :)um  of  ;£2,000,  and 
not  making  her  one  of  his  residuary  legatees  with  his  other  daugh- 
ters, that  he  had  paid  and  advanced  to  her  considerable  sums  of 
money ;  and  that  the  plaintiff  did  not  know,  till  after  the  death  of 
his  wife,  of  tfie  said  bonds,  or  of  any  debt  from  her  to  her  father, 
or  to  the  said  James  Sykes;  and  that  the  concealment  of  the  same 
from  the  plaintiff,  by  the  said  Admiral  Byron,  if  he  intended  that 
the  plaintiff  should  be  in  any  manner  liable  to  the  payment  of  the 
same,  was  a  fraud  on  the  marriage. 

He  further  charged  by  his  bill,  as  a  proof  that  the  sud  Admiral 
meant  to  make  a  provision  for  his  said  daughter  on  his  death,  that, 
upon  his  daugbtei^s  apprizing  him  of  the  plaintiff's  offer  of  ma^ 
riage,  the  said  Admiral  wrote  a  letter  to  his  said  daughter,  dated 
about  the  18th  of  December,  1782,  approving  of  the  same,  in 
which  he  expressed  himself  as  follows  :  '*  How  much  do  I  regret, 
at  this  moment,  the  not  having  it  in  my  power  to  do  as  I  could  wish 
on  this  occasion.  You  know  how  I  am  circumstanced ;  but,  at 
the  same  time,  if  you  are  in  any  immediate  want  let  me  know  it, 
and  there  is  nothing  I  will  npt  do  to  assist  you ;  the  time  will  come, 
when  you  will  be  much  more  at  your  ease,"  Which  letter  had  been 
shewn  to  the  plaintiff,  with  the  knowledge  of  the  Admiral,  by  whicb 
means  the  plaintiff  had  reason  to  believe,  and  did  believe,  that,  upon 
the  death  of  her  said  father,  the  said  dame  Juliana  Elizabeth  frit* 
mot,  would  be  entitled  to  some  legacy  or  provision. 

The  defendant,  by  his  answer,  admitted  the  facts,  and  aobinittad 
Jto  the  Courty  whether  the  le|;|icy  was  intended  as  a  release. 
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Mr.  Miiford  and  Mr.  Sutton^  for  the  plaintifF,  contended — that  1793. 

it  was  clear,  upon  the  construction  of  the  will,  that  Admiral  Byron  v*v^ 

intended  his  daughter  should  have  ,£2,000,  free  from  deductions.  Wilmot 
A  will  may  operate  as  a  discharge  of  a  debt,  though  it  cannot  Woodhousi. 
enure  as  a  release.  Etliot  v.  Davenport^  1  P.  W.  83.  where  a  case 
is  cited  from  Vernon  {Gale  v.  Liaao,  1  Vern.  475)  which  is  very 
strong  to  this  point.  The  letter  makes  it  manifest,  he  intended 
some  future  benefit  to  his  daughter.  The  letter  was  intended  to 
be  shewn  to  Sir  Robert  Wilmot.  If  the  Admiral  had  intended  he 
should  be  bound  to  pay  the  bonds,  he  would  certainly  have  shewn 
them  to  him.  The  principle  of  Neville  v.  Wilkinson  (ante,  vol.  i. 
p.  543)  applies  to  this  :  the  principle  of  that  case  is,  that,  upon  a 
treaty  for  marriage,  every  circumstance  shall  be  fairly  stated.  In 
this  case  she  married  a  gentleman  of  large  fortune,  and  would  have 
been  entitled  to  a  considerable  dower.  The  concealment,  there- 
fore, was  a  gross  fraud  upon  him. 

Mr.  Mansfield,  for  the  defendants,  said — with  respect  to  the 
J£d00,  he  could  not  contend  that  there  must  be  a  release  in  order 
to  discharge  a  debt,  but  that  a  will  to  have  that  effect  must  be 
dear,  which  he  insisted  it  was  not  in  this  case. 

He  objected  to  the  reading  the  letter,  as  nothing  could  be  read 
to  explain  a  will  but  a  testamentary  paper. 

But  Lord  Chancellor  admitted  it  to  be  read,  to  shew  that  the 
debt  was  given  up. 

The  counsel  for  the  plaintiflf  insisted,  that  the  cause  ought  to  be 
feferred  to  state  the  transactions,  and  that  ao  account  ought  to  be 
^ken  to  ascertain  the  residue — 

Lord  Chancellor. — I  do  not  see  what  the  result  of  the  enquiry 
evill  be. 

The  scope  of  the  words  with  which  he  introduces  the  I^acy,  is 
AD  apology  for  giving  her  less  than  he  thought  the  provisions  for  the 
other  daughters  would  turn  out :  I  do  not  lay  any  great  stress  on 
the  amount  of  the  residue,  because  a  residue,  from  its  nature,  must 
be  always  uncertain. 

I  will  leave  the  question  of  the  £500  only  to  the  enquiry,  and  [  230  ] 
give  my  opinion  now  as  to  the  ,£800. — Sir  Robert  Wilmoi's  de- 
mand goes  on  two  grounds,  1st.  On  the  letter,  which  is  treated, 
not  as  explaining  the  will,  but  as  a  representation  of  the  Lady's 
sitaation  :  with  respect  to  this,  a  reference  is  made  to  the  case  of 
Neville  v.  Wilkinson,  to  shew  what  is  clearly  true,  that  where,  on 
tn  original  treaty  of  marriage,  there  is  any  fraud  or  misrepresenta- 
tion on  the  subject,  it  shall  bind  the  parties,  as  being  contra  fidem 
tabularum  nuptialum.  But  all  those  cases  imply  a  treaty,  and 
matters  of  agreement  between  the  parties.  In  this  case  the  Lady 
mu  abroad;  she  was  the  widow  of  Admiral  Byron*9  eldest  soo, 

living 
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1793.  living  upon  her  own  establishment ;  in  this  tituatiou,  previofis 

w-s/w  the  marriage,  Admiral  Byrou  writes  her  a  letter  of  civility  9 

WiLxoT         affection,  in  which  he  regrets  tliat  he  cannot  do  as  he  wished  oji 

VoADBousB.     *'*^  occasion.     Bui  there  is  no  treaty  proceeds  upon  it  witli  Sir 

Robert  fVilmoi,  nor  does  it  even  appear  that  there  ^vas  any  coip. 
municatiou  of  the  letter  to  Sir  Robert  Ifilmot'    Then  what  wai 
the  transaction  itself?'    Before  Admiral   Byroti    permitted    ihp 
transfer  of  the  debt  of  ^£800  to  bis  own  account,  he  took  from  hip 
daughter,  then  Mrs.  Byron,  a  bond,  which  shewed  that  he  me^of 
to  keep  up  his  demand  on  her  for  the  money.     $dly.  Tlien  ta)^  i^ 
upon  the  will ;  he  introduces  the  legacy  thus,  *'  whereas  I  have  aA- 
Tanced  and  paid  several  considerable  simis,  &c."    It  implies  to  b^ 
an  apology  for  giving  her  less  than  he  intends  for  his  other  daugh- 
ters.    But  the  question  is,  whether  this  amounts  to  a  release  of  ib^ 
bond.    The  inclination  of  one's  mind  certainly  is,  that  by  jtbes|K 
expressions  he  did  not  mean  to  insist  upon  the  bond.     |t  is  argved 
two  ways,  that  he  meant  to  release  it,  or  that  he  had  forgot  it.  But 
bis  auffering  it  to  remain  uncancelled  in  his  possession,  shews  that 
be  did  not  mean  to  give  it  up.    He  might  easily  have  ahew9  his 
inteDtion  so  to  do,  by  tearing  off  the  seal.    On  the  other  hai^,  jf 
he  bad  forgot  it,  there  was  a  total  absence  of  intention  with  retifi^ 
to  it.    A  gift  of  a  legacy  pnay  certainly  be  so  filmed  as  .to  {le  a 
release  of  a  demand,  but  it  must  be  clear.     But  this  case  cap  t)e 
raised  no  higher  than  an  absence  of  intention ;  and  a  mere  absence 
^f  intention  can  never  be  construed  into  a  release.     My  opipion 
therefore  is,  that  the  defendant  has  a  right  to  dedtict  the  ampunt  f^ 
the  bond  (41). 

(a)  For  (he  tio«triae  and  ct»t§  nfoii  Ckaneey*^  ease,  t  P.  W.  409.    ff  It- 

tiiis  subject,  vide  Jeacock  ▼.  Falkener,  berto  on  WiUs,  5.    Mr.  &yf9i^«fi1pMS 

ante,  vol.  i.  997.     Grawe  ▼.  Earl  </  to  Goldtnud  ▼.  Goldsmidf  toL  i.  Sll. 
SaUslrunf,  ib.  4^.    Mr.  Cox's  note  to 
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BoBsiittiDg  for      #^N  a  bill  to  establish  the  will,  and  for  an  account  of  &€  .(HTP- 

^fdX^qeUor.  V/  ^^^^  ^f  ^  j^^^  gir  IfilliamFitzherbert,  Bart  on^  pf  tbs 

V^^Zj^f  witnesses  to  the  will  being  abroad  in  America^  could  not  fee  pio- 

aecMiiit  may  be     <l«*ced  to  prove  the  will,  and  infants  being  concerned—^ 

■nde  without  de« 

dariagtbewiU  His  Honour. said,  he  could  not  declare  the  will  well  provfo     ' 

!!S.E'^!!*!!f  ♦i.^  without  all  the  witnesses  being  examined ;  and  that  one  of  ttuon    1 
waere  one  01  tae  _    .         ,         ,      ,  ,         ^         .    .       ;  •      4  •        • '  ..  L-.     1 

is  being  abroad,  there  must  be  a  commtssion  to  examme  him :  but  Ifi 

could  decree  an  account,  without  declaring  the  will  well  provjui       , 

Mr.  SoUcitor^jreneral  said,  that  in  the  case  of  Po9el  v.  Chat^t    1 

l^te,  foL  i|.  p.499.)    I^d  Tlmrhm  fwimittgd  jpioof  pf  ili^  M^ 

writini 
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ritkig  of  the  absent  witness  to  be  read  against  a  feme  covert,  be*  l793> 

lUse  she  and  her  husband  might  have  an  issue  to  try  the  fact :  but  ^"^^^^ 

at  it  never  had  been  done  against  infants.  Fitzuebbwt 

FiTiBBaaaax* 
His  Honour  made  a  decree  for  an  account,  without  declaring 

e  will  to  be  well  proved. 


OXENDBN.    Bart.  V.  Lord   COMPTON-  „  ^'p- 

'  f  Ve$.  jnn.  69; 

k  BILL  filed  by  Sir  Henry  Oxenden,  Bart,  as  heir  at  law  of   h'S^*^'*"1""^. 
*•  John  Bromfieldj  Esq.  late  a  lunatic  (now  deceased)  against     ^  '     ^^ 
iMrd  Gom/ifoiey  his  personal  representative,  for  the  value  of  timber  ^IJ^dYn^aUma- 
it  down  on  the  lunatic's  real  estate  by  his  sister,  the  committee^  tic's  estate  by  th« 
f  order  of  thb  court.  committee,  ky 

The  bill  was  filed  in  con$e<|uence  of  the  intimsrtion  of  Lord  co^rt!!*tii*pK^ 
AurAMT,  when  the  matter  was  on  before  upon  petition  (see  the  duce  is  pervonal 
■e  JBr  parte  Bromfield,  ante,  vol.  iii.  p.  510.)  estate  of  the 

Innatic    Bill  bf; 

It  was  argued  by  Mr.  Mansfieldf  for  the  plain tiif,  and  Mr.  Solir  for  tlTe  money 
t^T'General,  for  the  defendant :  but  the  arguments  being  nearly  dismissed, 
c  aarne  as  upon  the  former  occasion,  a  repetition  of  them  here 
annecessary. 

Yhe  additional  authorities  mentioned  were  Awdley  v.  Jiwdley,       r  £32  1 
Vera.  192.    Terry  y.  Terry^  Giib.  R.  11.  and  Beverley's  caae, 
Co.  1^  b.  where  it  is  said,   the  committee  is  considered  as  a 
fere   bailiff,  and  cannot  cut  timber,    except  for  repairs    (see 
1£7  bw) 

At  the  close  of  the  argument.  Lord  Chancellor  gave  judgtiieklt    ^ 
"Hhe  following  effect: 

This  is  a  bill  filed  by  the  heir  at  law  against  the  personal  repre 
Btative^  for  the  money  arising  from  the  sale  of  the  timber. 
And  the  prayer  of  the  bill  betrays  some  doubt  as  to  the  act  6( 
e  Court ;  for  it  prays  tliat  the  personal  representative  may  ac- 
^nt  for  assets,  and  if  there  shall  be  sufficient  to  pay  the  debtSy  and 
ere  vhall  be  so  much  over  as  amounts  to  this  sum,  that  it  nday  be 
iM  to  the  heir :  so  that  it  treats  tliis  sum  of  money  as  applicable 
-pay  debts,  and  only  desires  that  if  there  is  more  than  sufficient 
r  that  purpose,  it  may  be  paid  over. 

I  cannot  discover  what  equity  there  is  between  the  heir  aivd 
sraonal  representative.  Both  are  volunteers.  Upon  what  ground 
B 1  to  moke  this  conversion  of  wliat  is  now  personal  estate?  If 
iliould  retain  the  bill,  I  could  not  {;ive  the  plaintiff  the  specific 
im  he  would  have  had  if  the  timber  had  remained  uncut;  be- 
lase  I  should  give  him  a  benefit  that  he  could  not,  by  any  moral 

probability^ 
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1793*  probability,  have  had,  if  it  had  not  been  cut;  as  he  has,  in  all 

v^s/^  moral  probability,  an  estate,  which  is  the  more  valuable  from  the 

OxKSDEN       removal  of  the  timber ;  it  being  stated,  that  the  other  timber  would 

Ixird  CoMPTOH.  ^^  ^^^^  ^y  ^^^  remaining :   so  that  he  would  have  not  only  the 

estate  better  by  the  removal,  but  he  would  also  have  the  price  of 
the  timber. 

But  it  has  been  treated  as  in  the  course  of  orders  in  lunacy.  I 
take  the  statute  of  Edward  the  second  not  to  be  introductive  of 
any  new  right  in  the  crown,  but  to  regulate  and  restrain  the  prac- 
tice of  treating  the  estates  of  lunatics  in  the  same  manner  as  those 
of  idiots.  The  king  is  providere,  to  make  provision  for  the  lunatic 
and  his  family;  and  to  account  for  the  residue,  the  expression 
without  waste  of  destruction^  I  think  must  be  taken  iu  its  ordinary, 
not  its  technical  sense. 

Tliere  are  cases  where  cutting  timber  is  not  waste,  as  in  die 
"Case  of  tenant  in  fee. 
£  2SS  ]  In  the  case  of  a  lunatic,  the  application  of  the  estate  should  be, 

not  only  for  his  sustenance,  but  for  his  general  benefit.  In  cases 
where  the  estate  was  in  a  train  of  management  for  that  purpose!, 
it  would  be  the  duty  of  a  manager  to  continue  that  train  of  ma- 
nagement,  which  the  lunatic  had  himself  followed  whilst  sane,  or 
bis  ancestors  before  him. 

The  custody  of  lunatics  is  not  in  this  Court,  as  such :  it  is 
vested  in  the  crown.  That  branch  of  the  prerogative  may  be  ex-- 
erased  by  any  oflBcer  his  majesty  thinks  fit ;  it  is  ordinarily  deli^ 
¥ered  to  a  great  officer  of  state,  who  is  not  necessarily  the  keeper 
of  the  great  seal.  The  committee  is  rightly  enough  considered  ztm- 
a  bailifl^  removable  by,  and  accountable  to  the  officer  to  whom  th^ 
care  of  lunatics  is  entrusted.  The  warrant  conveys  no  jurisdic-* 
tion,  but  only  a  power  of  administration.  If  there  is  any  error  oi^ 
abuse,  there  is  an  appeal  to  the  king  in  council,  as  appears  by  pre^ 
cedents. 

In  the  series  of  orders  made  in  lunacy  there  is  one  prevailing^ 
principle,  that  is,  that  the  sole  object  in  the  view  of  the  adminis-^ 
trator  is  the  interest  of  the  lunatic;  as  to  the  estate,  the  advantages 
of  the  owner,  without  regard  to  the  interest  of  the  persons  wha^ 
may  take  it  after  him. 

If  it  were  otherwise,  there  would  always  be  an  emulation  be^ 
tween  the  persons  to  succeed,  which  would  very  much  embarrass- 
the  administrator.     If  the  personal  estate  was  the  larger  part  of  hi^ 
property,  the  next  of  kin  would  contend  for  a  strait  allowance,  t<^ 
I.     enlarge  the  personal  estate  ;  the  heir  at  law  would  contend  for  m^ 
larger  one ;  or  tice  vers&.    The  consequence  would  be,  a  conti— 
nual  balance  of  solicitations ;  if  an  action  of  trespass  was  to  b^ 
brought,  the  next  of  kin  would  oppose  the  expence  being  paid  • 
therefore  the  administrator  only  considers  the  interest  of  the  holder 
of  the  estate. 

If 
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le  successiou  could  be  taken  notice  of,  there  must  be  orders 
receiver  to  keep  separate  accounts  of  the  real  and  personal 
:  but  there  never  was  an  instance  of  an  order  to  the  receiver 
I  separate  accounts.  There  would  be  instances  of  accounts 
lirs  of  the  real  estate,  paid  out  of  the  personal  estate,  which 
never  pass  without  opposition.  In  the  case  of  Mr.  Nezsh 
lunacy,  not  an  order  passed  without  opposition.  So  im- 
lents  have  been  ordered  to  be  made  on  the  real  estate  out  of 
"sonal,  without  any  enquiries  as  to  who  would  be  the  perso- 
Nresentative ;  and  the  heir,  after  the  death  of  the  lunatic, 
te  let  into  the  estate,  without  making  any  allowance  for  the 
ements,  1  Vera.  £62.  In  collieries,  how  many  questions 
arise  between  the  heir  at  law  and  the  personal  representa- 
s  in  the  case  I  put  of  erecting  a  fire-engine,  if  it  were  at  a 
xpence,  the  next  of  kin  would  oppose  it ;  if  at  a  small  ex- 

the  heir  at  law  would  oppose  it. 

hose  ideas  were  suffered  to  float  about  whilst  making  these 

the  interest  of  the  lunatic  would  be  committed  in  favour  of 
Mrho  have  no  present  interest. 

ftt  then  is  the  duty  of  the  administrator  i  To  administer  the 
tanquam  bonus  paterfamilias,  for  the  benefit  of  the  owner ; 
ering  no  further  than  the  interest  of  the  present  possessor ; 
ivays  with  this  guard,  that  nothing  extraordinary  is  to  be  done 
lat  is  required  by  the  interest  of  the  proprietor.  The  pay- 
>f  debts  is  an  obvious  case,  in  which  the  funds  must  be  ap* 
18  it  is  best  for  the  owner. 

t  order  made  in  the  present  case  was  perfectly  right  in  itself: 
for  the  advantage  of  the  lunatic  and  of  the  estate.    The 

in  the  state  in  which  it  is  described  ought  to  be  cut.  It  was 
fruit  of  the  estate,  then  mature :  instead  of  being  waste  and 
ction  to  cut  it,  it  would  have  been  waste  and  destruction  not 
e  cut  it.     The  Chancellor,  on  application,  would  not  vary^ 

to  this  order.  Suppose  Beverley's  case  to  be  right,  and 
le  administrator  has  only  the  power  of  a  bailiff.     Suppose  a 

had  cut  the  timber,  and  it  was  become  part  of  the  personal 
:  could  the  heir,  after  the  death  of  the  lunatic,  have  any  re- 
igainst  the  personal  representative,  though  he  might,  perhaps, 
lin  an  action  against  the  bailiff? 

parte  Grimstone,  is  a  case  where  the  personal  estate  had 
ipplied  for  the  benefit  of  the  real  estate*  The  mortgages 
sen  paid,  by  order  of  Lord  Northingtorif  in  the  life  of  the 
:,  out  of  savings  of  the  real  estate.  After  the  death  of  the 
:  another  mortgage  was  paid  off.  Lord  Northingten  had 
d  it  to  be  for  the  benefit  of  the  real  estate.     Upon  an  appli- 

to  Lord  Apsley^  he  declared  it  to  be  part  of  the  personal 

There  was  a  petition  to  re4iear  this  order,  which  came  on 

\  Lord  Apsley  at  his  house,  assisted  by  Lord  Chief  Justice  de 

and  Mr.  Baron  Smythe.    The  judges  differed ;  Mr.  Baron 
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1793*         Smyihe  thought  the  last  order  right ;  Lord  Chief  Justice  de  Grey 

^o"^^^  thought  the  heir  at  law  ought  to  have  the  benefit  of  the  ap^icatioo 

OzBMDEji        ^f  lljg  personal  estate  in  exoneration  of  the  real.     Lord  BaJthunt 

Xfitii  CoMPTON,  agreed  ^ith  Lord  Chief  Justice  de  Grey;  the  question  or  jurisdio* 

tion  over  the  former  order  was  waved.  He  was  of  opinion,  |hat 
the  power  exercised  over  the  estate  of  the  lunatic,  exists  befoi^ 
the  statute.  That  the  estate  was  to  be  preserved  froQi  (destruc- 
tion; but  that  the  ruling  principle  is  the  benefit  of  the  hiwUic*. 

*  Ldfrd  Chancellor  read  this  case  from  a  'MS,  note,  which  hU  h^r^lnp  .iUn«9 
west  obligingly  communicated  to  the  Reporter. 

.   Mr.  Baron  Smythe^^ 

1  think  tlte  order  of  July  1771,  perfectly  tight;  and  tliat  the  two  ptdesi 
Xord  Northingtony  if  not  manifestly  erroneous,  are  clearly  defective. 

ft  is  a  principle,  not  only  as  to  Innatics  bat  infants,  that  no  part  of  thair  p 

rty,  during  their  incapacity,  cap  be.ehan^d,  to  4iie  prqiadUce  of  the  AnomMTi^ 

'his  principle  is  proved  by  many  4»ses. 

It  wonld  not  only  be  of  prejudice  to  legal  representatives,  bat,  hi  case  Vf  m. 
will  before  the  Innacy,  which  is  not  revoked  by  the  lunacy,  if  the  personal  eatat^ 
•hould,  during  the  lunacy,  be  diminished,  the  iegatees,  and  -even  the  crattlsn^ 
mkrht  suffer. 

The  case  of  Lord  Annanddle,  in  Ves.  is  very  strong,  to  prove  this  prin^le^ 
particnlarly  in  that  point  of  the  jnrisdictioD,  over  &e  money  prodneed  by  the 
coBspeUed  sale  after  the  lunacy.    80  Digge*^  case  (a)  is  very  ttrosgi  lOiprova  tha 
principle ;  and  therefore  the  general  rule  bdng  very  clear,  I  nhnuM  rininii(Jfii  ftyr 
deviation  from  it,  in  this  case,  as  a  mere  omission  io  the  order. 

The  order  to  pay  off  the  mortgage  is  not  substantially  wrong,  for  the  recovery 
of  the  lunacy  is  never  desperate;  bnt  it  is  wrong,  in  the  conseqaeoce  dedaotd 
from  it,  as  to  the  successor,  the  lunatic  not  having  recovered. 

The  acts  of  parliament,  compelling  sales,  proceed  on  this  principle ;  for  Uiere 
is  usually  a  provision,  that  the  money  shall  remain  real  estate :  where  It  if 
omitted,  the  Court,  as  in  Lord  Anfumdale*»  case,  have  added  it. 

An  objection  has  been  made,  that  the  ChanceUor  bad  no  jurisdictioo  to  .^ter 
the  order  of  his  predecessor.    That  I  think  of  no  consequence,  for  the  praro* 

(c)  ExparU  Simon  Dbo&b<— Mr.  Degge^t  estate  at  EeeletikmUj  in  Sfc/fM- 
tHare^  was  held  of  the  Bishop  of  JMchfieldy  by  a  freehold  lease,  for  three  lives: 
and  one  of  these  lives  dropped  in  tlie  year  1747,  and  thereupon  the  committee 
of  Vegge^M  estate  applied,  by  petition,  to  the  then  Lord  Ckancellor,  and  obtained 
an  orderj  dated  ISth  Angusty  1747,  that  he  should  be  at  liberty  to  renew  the  uid 
lease,  and  to  pay  the  fine  and  charges  of  the  renewal  thereof  out  of  the  tmA 
lunatic's  personal  estate ;  but  if  the  said  lunatic  should  happen  to  die  during  \a$ 
lunacy,  then  his  Lordship  did  farther  order,  that  the  remaining  interest  in  the 
said  new  lease,  after  the  determination  of  the  two  lives  then  subsistinf  in  ibn 
then  present  lease,  should  be  considered  as  part  of  the  said  lunatic^  persoHl 
estate,  for  the  benefit  of  the  next  of  kin. 

Pursuant  to  this  order,  a  new  lease  was  taken,  and  a  new  life  added  to  tlie 
two  surviving  lives  in  the  former  lease,  and  the  fine  and  cliarges  thereof  were 

Said  out  x>f  the  lunatic's  personal  estate,  and  were  allowed  to  Ste  conaoittee  is 
is  account  of  the  lunatic's  estate. 

Another  of  the  lives  in  the  old  lease  dropping  in  the  year  1764,  an  order  wai^ 
(OD'the  1st  of  i4tigifst,  1764,  made  by  the  then  Lord  dumeelhr,  for  the  renewal 'of 
the  lease  thea  subsisting,  and  that  the  fine  and  charges  thereof  should  be  paid 
out  of  the  said  lunatic's  personal  estate ;  and  that  if  the  said  lunatic  ahoald 
happen  to  die  during  his  lunacy,  the  interest  in  the  new  lease,  during  the  life 
ttbento  be  added,  «s  well  as  the  new  life  added  in  the  then  present  lease,  should 
«be  oonudcred  as^partaf  the  laMtic'spenoaal  estate,  far  the  hfaciltaf :lija  next 
,of  kkt. 

f^tive 
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in  I/wrd  Anndndale*9  c&se,  Lord  Harimckt  considered  the  pro-  179S, 

dueedf  real  estate  m  Scotland,  as  personal  estate  here;  and  re-  ^«^/^ 

ferred       'Oxendkii 

o. 
pttire  is  committed  from  one  Chancellor  to  another,  and  this  is  properly  tlie  act    Lord  ColiCPfoV* 
tf  the  crown,  by  its  officer. 

It  liaft  no  objection  either,  as  it  seems  to  me,  that  the  parties  are  Hot  bound  by 
the  bAidSy  they  having  been  given  up :  for  the  duty  remaiiiB* 

Lord  Chief  Justice  de  Grey^ 
I  am  under  difficulties,  for  this  is  a  uew  point,  and  there  ate  no  direct  pre- 
•e^^nts. 

The  first  question  U  as  to  the  jurisdiction : 

The  precedents  seem  sufficient  to  warrant  it.  But  l.ord  Coke^  ia  the  4th 
lattitute,  said,  the  king  had  not  his  prerogative  when  Miunui  CkartM  passed,  Yidr 
jtrhen  Hracton  wrote ;  but  had  it  when  Biitton  wrote.  He  cites  Fleta  and  The 
tt irror  for  tliis. 

blether  this  arose  from  Magna  Charta^  or  fromsome  non-existent  statute,  the 
tHgbC  In  the  crown  existed  prior  to  the  statute  17  Ed,  S ;  and  Hiis  aho  appears 
from  the  words  of  the  statute,  habet  protiderey  tfc. ;  and  the  whole  of  the  statute 
-b  ealcotated  to  ascertain  and  deiine  rights  fai  the  crown,  and  not  to  confer  iieir 
ri|dits  upon  the  crown. 

To  consider,  tiierefore,  how  Lord  Narthingiom^t  orders  stand.  The  estsrte  is 
1»  ke  preserved  from  waste  and  destruction.  This  is  to  be  understood  wilb 
great  latitude,  for  the  care  of  the  lunatic  is  the'first  object ;  on  this  ground  tin 
aile  of  repairs  stands ;  the  payment  of  the  intereat  on  mortgage  is  al^  a  charge 
aft  the  Estate. 

Irhe  great  principle  upon  which  I  have  always  conceived  the  Court  to  act,  Is 
'fka  hnmediate  care  of  toe  hmatie.  In  itfonrif^u's  case.  Lord  S.  wut  Indebted  to 
*tta  kuatlc  in  ^1,000,  by  bonds  in  England;  the  committee  brought  an  action 

«ainst  Lord  S>  in  Scotland,  but  afterwards  prayed  the  direction  of  the  Court, 
d  Its  assistance,  on  some  doubts  made  In  ^Mf  land  as  to  the  right  of  suinf. 
Lord  Uardwieke  made  no  hesitation  as  to  the  order ;  but,  on  the  ground,  that  it 
IMS  for  the  benefit  of  the  lunatic,  without  regard  to  the  successiota :  for  the 
fijAits  of  the  succt^sion  were  altered  by  it. 

In  Lord  Annandak*s  case,  there  was  a  motion  not  reported  by  Ves. ;  the  Scotch 
idnd  the  EnglMi  next  of  kin  opposing  each  other,  Lord  Hardwicke  referred  it  to 
the  Master,  to  enquire  whether  it  was  for  the  benefit  of  the  trust,  the  money 
Mug  English  trust-money,  not  whether  it  was  for  the  benefit  of  the  next  of  kin, 
lar  whether  for  the  benefit  of  the  lunatic. 

Upon  these  cases,  it  strikes  me  that  tlie  Court  alters  the  succession  to  the 
^riooal  estate,  without  regard  to  the  interest  of  the  next  of  khi,  if  tlie  interest 
-af  file  lunatic  requires  it.  If  so,  why  may  not  the  personal  estate  be  taken 
-Unfln  the  next  of  kin,  if  the  immediate  interest  of  the  lunatic  requires  it,  to 
favour  the  heir  at  law  ;  repairs  may  be  made,  new  buildins^s,  such  as  bams :  if 
-ta^arhyitot  restore  the  estate  to  tlie  condition  in  which  it  was,  by  paying  off 
^teenmnrauc^  ? 

Not  only  io,  but  money  may  be  laid  out  la  Improvements,  if  we  trust  the  case 
tiSergcson  v.  Scaley,  in  2  Atk. 

Lincoln's  Inn  Hall,  5th  of  May,  1779. 

*Ii0rd  ChanceU&r  gave  his  opinion  npisn  this  re^hearing.  (After  slating  the  ease, 
•Qfl  tfic  prior  orders,  and  the  argument  On  the  re*beurifig :) 

The  two  learned  judges  diticred  in  their  opinion. 

Three  points  were  made  for  the  heirs  at  law* 
;.  ut<  That  Lord  Ncrihington'*  ordtrs  are  right.    9d.  That  there  i»i»  jurifdic- 
^on  in  the  great  seal  to  vary  these  orders,    dd.  The  orders,  at  any  rate,  iBoit 
lie  varied. 

1B0II1  the  learned  judges' agreed  that  I  had  jurisdiction,  and  that  the  order  was 
#onre€tly  worded;  therefore  the  doubt  only  turns  on  the  first  point : 

Bnt,  as  the  question  of  jurisdiction  is  of  general  consequeDce,  I  sbail  lay^n 
§Bm  Words  upon  it : 

It  was  said  that,  acting  in  matters  of  lunacy,  .liBd«r>  4  special  authority,  *llie 
CkimcfUor  had  no  power  over  the  estate,  except  by  the  bond  taken  from  the 

committee; 
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ferred  it  to  the  Master  to  settle  the  proportions  for  the  luuaticS 
inaintenance,  and  the  payment  of  his  debts,  from  the  two  estatei^ 
the  Scotch  and  the  English.  From  hence  1  gather,  that  the  Court 
varies  the  interest  in  the  personal  estate,  witliout  regard  to  the  in- 
terest of  the  next  of  kin,  Sergeson  v.  Sealej/^  2  Atk.  412.  In  all 
cases  the  Court  should  make  such  an  application  as  the  lunatic 
himself,  if  sane,  would  have  done. 

In  Grimstone^s  case,  the  decision  was  favourable  in  the  event  to 
the  heir  at  law ;  because  he  was  to  take  the  property  in  the  waj  he 
found  it.  It  would  have  been  the  same  with  respect  to  the  nest  of 
kiui  if  the  change  had  been  for  the  benefit  of  the  lunatic.  Ist.  The 
general  rule  is,  that  what  is  done  be  for  the  benefit  of  the  lunatic ; 
but  this  is  not  to  be  pursued  by  unnecessary  alterations.  2d.  That 
the  order  being  made,  and  in  full  force,  the  persons  entitled  after 
the  lunatic  must  take  it  as  they  find  it,  and  have  no  equity  between 

committee ;  and  when  the  lanatic  is  dead,  and  the  bond  given  up,  the  proceed- 
ings must  be  by  bill  in  the  Conrt  of  Chancery. 

When  a  person  is  fonnd  a  lanatic,  the  king  alone  can  grant  the  custody  of  the 
lunatic,  by  sign  manual ;  and  therefore,  to  save  repeated  applicationf,  there 
always  is  a  sign  manual  to  the  Chancellor  on  his  coming  into  office. 

This  warrant  is  a  special  authority  to  nake  the  grant,  but  extends  no  Ihf- 
tiier ;  and  the  grant  being  made,  the  Chancellor  then  acts,  not  under  the  waF> 
rant,  but  as  a  keeper  of  the  king's  conscience,  hi  the  exercise  of  thb  brandi  of 
the  prerogative.  If  the  warrant  was  granted  to  any  other  officer  of  ttate,  It 
would  not  enable  that  officer  to  act  after  the  grant  made,  bat  merely  to  dlicet 
the  grant. 

All  appeals  in  this  matter,  and  every  exercise  of  prerogative,  must  be  to  the 
kine  in  council. 

if  either  reason  nor  precedent  warrant  the  position,  that  the  jurisdiction  ceases 
with  the  death  of  the  lunatic.  In  Ihe  case  of  Ex  parte  Roberts  in  Atk.  (3  Atk. 
508.)  leave  had  been  given  to  traverse  the  commission ;  but  Dr.  Fiamev^  who 
had  obtained  a  conveyance  of  an  estate  in  J3ar6adoes  from  RoberiSf  agreed  to  be 
bound  by  it. 

After  the  lunatic  died,  Ftaiiey  refused  to  be  bound ;  on  the  t9ih  of  ila^asf, 
1745,  Lord  Hardicicke^  on  examination  of  precedents,  granted  an  attachmcBt 
against  him. 

The  first  question  is,  whether  Lord  Northington*a  order  vras  right ;  <•  e*  Whe- 
ther the  rents  and  profits  of  a  lunatic^s  estate  may  be  applied  to  pay  off  aa  ia- 
cumbrance  on  the  real  estate,  or  must  be  preserved  for  tne  benefit  of  the  uvt 
of  kin. 

It  was  said  to  be  a  general  rule,  that  the  Court  will  not  alter  the  Iimatlc^pit- 
perty,  to  the  prejudice  of  his  successor,  rightly  understood.  It  is  true,  the 
Court  will  not  buy  or  sell  land  for  him ;  but,  in  the  management  of  the  estate, 
the  governing  principle  is  the  interest  of  the  lunatic. 

Iiord  Maecl&tfield  lays  it  down  properly  in  Dormant  case  (S  P. W.  26t.) ;  thene 
J[tQO  per  annum  was  applied  to  keep  down  the  debts. 

It  is  frequent  to  order  repairs  out  of  rents  and  profits.  If  the  mortgagee 
shonld  enter,  the  rents  and  profits  wUl  be  applied  to  the  principal  as  well  as  ts 
the  interest,  and  therefore  why  should  not  the  Court  order  this  application? 

Rents  and  profits  are  the  fruits  of  the  real  estate ;  they  difier  very  macbfhMi 
other  personal  estate,  and  it  would  be  too  hard  upon  the  hehr  to  impovariih  the 
real,  for  the  benefit  of  the  personal  estate. 

The  case  of  infants  is  different ;  for  an  infant  has  a  personal  interest  to  ii- 
crease  the  personal  fund,  which  is  sooner  subject  to  his  disposition  than  tbe  reel 
estate ;  and  yet,  even  in  the  case  of  infants,  the  Court  will  order  repain  to  k 
made  out  of  the  rents  and  profits. 

Upon  the  best  refiection,  I  think  my  order  was  mistaken,  and  thai  Liord  Ser^ 
l&MftoO's  order  ought  to  stand. 
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mm.    The  case  of  the  Marquis  of  Annandale  does  not  seem  to  1793. 

apply ;  I  very  much  doubt  the    accuracy  of  Veset/s  report :  the  ^^\r^ 

dicta  are  very  loosely  taken ;  the  two  points  determined  there  do       OxKNOBit 
not  affect  this  case ;  and  in  fact,  the  decision  most  materially  va-  ^^  Comptoita 
ried  the  succession^     The  reference  was  to  consider  what  would 
be  for  the  interest  of  the  estate.    The  interest  of  the  lunatic  was  in 
that  case  almost  a  nullity.     There  was  an  heritable  jurisdiction ; 
Lord  Annandale^  being  under  no  entail,  was  entitled  to  the  money 
paid  for  it^     But  it  is  very  clear  that  Lord  Hardwicke  meant  to  do 
what  was  for  Lord  Annandalds  interest.    As  to  the  other  pointy 
he  meant  to  put  it  into  the  usual  course  of  the  Court.    The  case 
of  Flanagan  v.  Flanagan  shews  that  the  Court  thought  there  was 
no  equity  between  the  real  and  personal  representative.    The  sale 
there  was  wrong  tiltra  the  debts,  but  at  the  death  of  Flanagan 
what  would  have  been  land  was  money,  and  Lord  Camden  thought 
the  representatives  must  take  it  as  they  found  it. 
The  consequence  is,  this  bill  must  be 

Dismissed  (a). 

(iti)  Both  the  present  case  and  the  AstoH*»  MSS.    2  Eden,  148,   ^here 

piveeediogs  upon  the  petition,  ante,  many  of  the  principles  contained  in 

vol*  iiu  510,  are  much  more  fnlly  and  the  above  judgments  are  laid  down. 

ably  reported  by  Mr.  Fm^.    The  case  The  reader  is  also  referred   to    the 

•f  Inwood  ▼.  Twyne  is  reported  from  Editor's  note  to  it,  as  containing  the 

IiOfd  Nmikbigton*^  and  Mr.  Justice  cases  and  doctrine  upon  the  subject* 


Nounsti;.  Finch.  ivJl^si*. 

and 

HoRNSBY  V.  Finch.  sFe».  jun.ra. 

C$IR  Charles  Nourse,  of  Oxford,  made  his  will  18th  of  Febru-  Mr.  Justice  Biiifef 
"^  ary,  1789,  by  which,  after  providing  for  his  funeral,  ^c.     As  sitting  for  Lord 
fo  Aw  worldly  estate  with  which  it  had  pleased  God  to  endow  him,  f-T^V^^  iVqi 
he  gave  as  follows :  (inter  alia)  to  the  defendant  Elizabeth  Finch  j^^  chancellor 
tii0  house  wherein  he  then  dwelt,  and  another  house  in  fee,  pto^  Tharlow. 
mkd  she  did  not  marry,  but  continued  single,  and  in  case  she  5th  and  8th 
should  marry,  then  the  devise  to  become  null  and  toid ;  he  gave  ^^^IJ^^h,  a 
to  her  his  household  furniture,  S^c.  on  the  same  condition,  and  also  chancellor 
gtfe  to  trustees  ,£15,000  three  per  cent,  reduced  annuities,  in  trust,  Loughborough.    / 
to  permit  the  defendant  to  take  the  interest  for  life,  provided  she  Testator  gives  to 
remains  single,  and  from  and  after  her  decease  or  marriage  then  benefits  ?n  ale™* 
he  gave  the  same  over.    Then,  after  several  other  legacies,  he  she  continues  nii* 
gave  to  the  defendant  the  sum  of  ,£1,100,  secured  to  him  on  ..he  married;  bnt 
Oxford  Market,  to  dispose  of  as  she  should  think  Jit:  he  then  Knejwc'^^^ 
gave  to  trustees   a  sum  of  ^25,000,  to  permit  the  defendant  to  onamaikeitahio- 
receive  the  interest  for  life,  provided  she  did  not  marry,  he  gave  luteiy,  and  ap- 

points  herexeciN 
trix :  The  residue  undisposed  ef  shall  go  to  the  next  of  kin;  the  parol  evidence  as  tothO 
intention  of  testator  being  doubtful. 

Vol.  IV.  o  to 
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IfOi.         to  trustees  £4,000  reduced  annuities,  to  permit  kis  sister  (tUf 
^^vw  original  plaintiff)  to  receive  the  interest  thereof  for  life,  with  re-* 

KovBsc  mainders  over ;  h6  also  gave  to  Richard  Finch  £8,000,  secured  oi* 
Tiitn.  ^^^  Oxford  Canal;  and  £1,300  stock  in  the  said  canal,  on  condi- 
tion that  he  should  surrender  his  right  and  title  to  certain  copjholdt 
of  the  testator,  to  the  use  of  the  defendant  in  fee ;  and  after  seve- 
ral other  devises  and  bequests  to  a  very  great  amount,  (but  without 
making  any  disposition  of  the  residue)  be  appointed  the  d$/indaHi 
9o/e  executrix  of  his  ^ill. 

The  testator  died  about  the  19th  of  April ,  1789,  leaving  (tlie 
original  plaintiflf )  his  sister  his  sole  next  of  kin,  and  the  defendant 
bis  executrix  surviving  him ;  the  latter  proved  the  will,  nod  poK 
•essed  herself  of  his  personal  estate. 

The  original  plaintiff  tiled  the  present  bill,  claiming  the  residiMr 
as  next  of  kin  :  and  to  shew  that  it  was  not  the  testator's  iotentioii 
to  give  the  same  to  his  executrix  by  that  description,  she  stated 
that  the  testator,  about  a  month  before  his  death,  brought  his  wil' 
ready  prepared  to  Thomas  Walker^  Esq.  at  Woodstock,  and  d 
jnred  he  would  peruse  it  and  see  whether  it  was  properly  drawn, — 
when  he  observed  to  the  testator,  that  as  he  had  disposed  of  a^ 
very  large  property,  it  might  perhaps  exhaust  his  whole  fortune^- 
but  if  there  should  be  a  surplus,  he  had  not  made  any  diapositioi 
thereof  by  the  will ;  to  which  the  testator  replied,  that  be  bad  noi 
disposed  of  his  fortune  by  £7  or  £8,000,  but  intended  to  givetha 
by  a  codicil  in  his  own  hand-writing,  and  desired  he  would  draw^ 
the  form  of  a  codicil  with  blanks,  and  send  it  to  him  by  the  posK 
to  Oxford,  and  upon  opening  the  will,  the  sketch  of  a  codicil^ 
which  had  been  sent,  was  found  therein,  but  not  executed  b 
him. 

The  defendant,  by  her  answer,  insisted  upon  her  claim  to 
residue  as  executrix,  and  said  she  believed. she  should  be  able 

frove  that  the  testator  did  not  intend  it  should  result  to  the  next  O- 
in^  but  on  the  contrary,  that  he  believed  it  would  belong  to  her*, 
bis  sister  hainng  a  very  ample  provision  for  her  life,  and  the  de^ 
fendant  having  attended  the  testator  in  his  infirmities,  and  she  and 
lier  family  having  been  always  considered  by  him  with  great  affec^. 
tion,  and  said,  she  had  been  informed  that  the  (origincd)  pJamtiff 
r  £41  ]       understood  from  the  testator  that  she  was  not  to  receive  any  morff 
of  his  property  than  was  particularly  given  to  her. 

The  cause  was  heard  on  the  3d  of  June,  1791,  before  Mr.  Jus* 
tice  Buller,  silting  for  Lord  Chancellor. 

It  was  agreed  by  the  counsel  on  both  sides  that  this  was  a 
question  to  be  decided  by  parol  evidence,  which  was  accordingly 
read. 

On  the  part  of  the  plaintiff  it  was  to  the  following  effect : 
John  Walker  (an  attorney  at  Oxford)  swore  that  he  was  applied 
tp  by  the  testator  to  prepare  his  will,  which  he  accordingly  did, 
and  that  the  testator  bei^g  at  his  hoiise^  and  discoursii^  oa  the 
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aobject  of  his  will,  the  witness  remtnded  him  that  he  had  not  dis^ 
j>0S€d  of  the  residue  of  his  property,  to  which  the  testator  re- 
plied, tnat  he  meant  to  dispose  of  it  by  a  codicil  of  his  own  mak- 
%ng. 

Thomas  Walker,  brother  of  the  last  witness,  stated  a  conversa- 
tion oo  the  subject  of  the  will  (at  the  time  it  was  submitted  to  his 
approbation)  m  which  the  testator  said  he  had  £7  or  £8,000 
fn6re  to  dispose  of,  which  he  meant  to  give  away  by  a  codicil  in 
ins  own  hand-writine,  and  wished  the  witness  would  give  him  this 
putlines  of  one,  which  he  did  (and  which  was  the  same  as  was 
/ound  with  the  will.) 

For  the  defendant,  Richard  Finch  ()\er  hroiher)  spoke  of  great 
Intimacy  with  the  testator,  and  of  his  speaking  in  general  favourably 
Cf  the  defendant;  and  with  respect  to  the  (original)  plaintiff,  he 
said  that  he  had  (being  so  authorised  by  the  testator)  offered  her 
Jp2,000,  £3,000,  or  £4,000,  or  any  sum  that  would  make  her 
perfectly  easy ;  that  she  replied,  her  income  was  already  more  than 
she  could  spend,  as  she  never  intended  to  alter  her  mode  of  living, 
fuid  that  any  addition  to  her  property  would  only  be  a  trouble  :  thut 
Ae  testator  informed  him  (the  witness)  he  had  been  to  Mr.  Tfiomas 
Walker,  »t  Woodstock,  for  the  purpose  of  Knowing  to  whom  the 
residue  of  his  effects  would  go  in  case  the  same  were  not  disposed 
of  by  him,  and  had  been  informed  by  him  it  would  go  to  his 
executrix,  whom  the  testator  informed  the  witness  was  his  (the 
Wtnes8*s)  sister. 

The  Rev.  Herbert  Croft  spoke  to  his  intimacy  with  the  testa- 
tor, and  his  kind  expressions  as*  to  the   defendant,  who   he  said 
eboold  not  have  less  than  £50,000,  and  that  he  said  to  the  wit- 
tienSy  that  though  ^e  would  have  the  residue,  yet  ^e  would  not 
bave  so   nnieh  as  she  deserved:  (this  conversation  was  after  the 
a&aking   of  the  will):      That   the  testator  had  ofteu  expressed 
anxiety  lest  any  unworthy  person  should  marry  the  defendant  for 
the  sake  of  her  property ;  and  consulted  the  defendant  bow  it  might 
be  possible  to  conceal  the  amount  of  the  property  ahe  would  ac* 
^ire   by  his  will ;  that  «the  witness  informed  him  the  best  way 
would  be  that  the  will  riiould  be  so  made  as  that  she  should  be  ea* 
tilled  to  die  residue,  which  advice  the  testator  approved ;  that  in 
March  previous  to  the  testator'a  death,  he  (the  witness)  received  a 
letter  from  the  testator,  in  which  he  informed  him  that  he  had  ae^ 
tied  his  affuirs  in  the  way  the  witness  advised,  but  he  thought  he 
had  not  done  enough  for  Miss  Finch  (the  defendant),  but  that  the 
witness,  having  destroyed  the  letter,  could  not  recollect  whether 
the  expressions  used  by  the  testator  were,  '^  I  have  followed  your 
advice,  and  have  taken  all  the  care  I  could  that  Miss  Fitfch  should 
have  die  residue,  and  not  be  made  a  prey  of;*'  or,  **  1  have  fol- 
lowed your  advice,  and  taken  all  the  care  1  could  that  Miss  FificJi 
afaoidd  not  becocae  a  prey ;"  bat,,  to  the  beet  of  his  recollection, 

leilator  used  the  former  expression :    The  wituess  stated  seve- 

oft  ral 
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.  1793.         ral  conversations,  in  which  the  testator,  upon  the  witness  remind' 

^^^^^^  ing  him  of  bis  advice,  told  the  witness  that  he  should  not  forget  to 

NouRf I        follow  it ;  and  that  be  bad  frequently  expressed  uneasiness,  from 

FmcH.         doubts  whether  the  defendant  would  be  entitled   to  the  residue, 

which  he  always  intended,  for  reasons  the  witness  knew ;  that  he 

afterwards  said  he  felt  himself  happy  that  his  will  was  made  as  he 

intended,    and  every  thing  personal  undisposed  of  would  go  to 

Miss  Fifich,   without  any  person  being  able  to  calculate  flie 

amount. 

Richard  Finch  and  Dr.  Chapman  were  present  when  the  will 
was  opened,  and  observing  the  residue  was  undisposed  of,  the  lat- 
ter asked  the  witness  Thomas  Walker,  who  was  also  present,  to 
whom  the  residue  would  go,  to  which  he  answered, .  to  Miss  Finc^ 
as  executrix,  except  the  freehold,  which  would  go  to  the  heir  at 
law. 

This  was  contradicted  by  Thomas  Walker  on  his  cross  examina* 
tion,  who  said  that  he  did  not  at  that  time  intimate  any  opinion  oa 
the  subject. 

[  245  ]  Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Abbot,  for  the  plaintiff^ 

commented  on  this  evidence,  and  contended  that  the  gift  of  the 
eleven  hundred  pounds,  being  a  gift  out  and  out,  brought  thi^ 
case  within  that  of  MiddUton  v.  Spicer,  (ante,  vol.  i.  p.  201.) 
and  that  the  making  a  codicil  without  appointing  a  residuaiy 
legatee  was  similar  to  that  of  The  Bishop  of  Cloyne  v.  Youngs 
£  Ves.  91. 

Mr.  Solicitor'General  {Scotf),  Mr.  Richards,  and  Mr.  jikx' 
ander,  for  the  defendant,  contended  that  the  result  of  the  evidence 
shewed  the  intention  of  the  testator  to  be,  that  the  defendant 
should  take  the  residue  as  executrix.  They  treated  the  legacy  ai 
being  specific,  and  relied  on  the  distinction  taken  in  Bowker  t 
Hunter,  (ante,  vol.  i.  p.  328.)  as  referring  to  Southcote  v.  Wai' 
son,  3  Atk.  226. ;  and  relied  particularly  on  Lazoson  v.  Lawsotii 
in  the  House  of  Lords,  7  Bro.  P.  C.  511.  They  also  cited 
Brassbridge  v.  Woodroffe,  2  Atk.  68.  where  there  was  enough  to 
shew  that  the  testatrix  intended  that  the  next  of  kin  should  not 
take,  and  that  gave  the  residue  to  the  executors,  though  not  dis- 
posed of  by  the  will.     ' 

Mr.  Justice  BuUer  stated  the  will,  and  spoke  as  follows : 
If  the  case  was  confined  to  the  will  itself,  it  i&  impossible  to 
doubt,  after  various  decisions  on  the  subject  that  the  residue  will 
go  to  the  next  of  kin  as  a  resulting  trust,  and  not  belong  to  the 
executrix.  The  difierent  provisions  which  are  made  for  Miss 
Finch,  some  for  life  only,  some  in  fee,  on  condition  Abe  did  not 
marry,  and  one  absolutely  and  without  any  condition;  out  of  the 

pei9onal 
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|)er90Dal  estate,  afford  a  violent  presumption  that  the  testator,  at  1793. 

the  time  he  made  his  will,  intended  nothing  more  for  her  than  he  v«*v^ 

bad  expressly  or  specifically  given  to  her:  Nooaia 

But,  besides  the  convincing  reasons  which  arise  on  the  face  of        .  p i^^^. 
the  will  itself,  the  point  is  so  fully  settled  by  different  decisions^ 
that  it  would  be  shaking  first  principles  to  make  a  doubt  about  it. 

So  lof^  ago  as  1709>  it  was  considered  as  a  rale  in  equity , 
that  if  part  of  the  personal  estate  was  expressly  given  to  the  exe- 
cutor, the  surplus  should  be  taken  from  him  and  distributed 
among  the  next  of  kin  : 

And  in  Mackworth  v.  LleweUyriy  in  ]  734,  the  nile  is  stated  to        [  244  ] 
be,  that  where  a  legacy  is  plainly  and   simply  given  and  taken  out 
of  the  residue,  there  it  is  an  exclusion  of  the  residue. 

This  rule  was  expressly  recognised  in  the  House  of  Lords  in 
Lawson  v.  Lawsou  ;  though  on  the  particular  penning  of  the  will, 
in  that  case,  the  residue  was  decreed  to  the  executrix. 

Here  the  £1,100  given  to  the  defendant  is  a  legacy  plainly  and 
fiimply  given,  and  taken  out  of  the  residue. 

This  being  the  true  construction  of  the  will,  taken  by  itself, 
diree  other  questions  arise  on  it: 

1st.  Whether  the  parol  evidence  ought  to  be  received,  to  alter 
the  sense  of  it,  and  to  give  it  another  construction  : 

£d.  If  any  parol  evidence  could  be  received,  within  what  limits 
it  ought  to  be  confined : 

'     And  3dly,  What  is  the  effect  of  the  parol  evidence  when  re- 
ceived. 

As  to  the  first ;  if  this  were  a  new  question,  I  should  be  clearly 
of  opinion  to  reject  the  evidence  in  toto,  for  I  think  it  is  mis- 
chievous, and  inconvenient.  Words  easily  receive  a  colour.  But 
.sitting  here  only  for  an  boHr  or  two,  or  a  day  or  two,  I  do  not 
feel  myself  strong  enough  to  overturn  what  has  been  done  in  a 
number  of  cases :  though  .  I  must  say,  if  the  cause  turned  upon 
this  point,  I  should  find  great  difficulty  in  bringing  my  mind 
to  say  that  the  cases  in  favour  of  the  evidence  ought  to  be  adhered 
to. 

I  agree  that  in  the  case  of  an  ambiguitas  latens  parol  evidence 
is  to  be  received,  as  to  the  identity  of  the  thing  given,  or  of  tlia 
person  to  whom  it  is  given  (a) ;  so  also  in  cases  of  fraud,  and  per- 
haps of  ignorance  or  mistake,  such  evidence  may  lie  given.  But 
it  by  no  means  follows  that  it  should  be  allowed  to  prove  the  in- 
tention of  a  man  in  any  written  paper,  where  that  ought  to  be 
collected  from  the  paper  itself. 

The  manner  in  which  such  evidence  has  crept  into  use  in  this        [  245  ] 
Court  seems  pretty  plain,  from  resorting  to  the  older  cases  on  the 
subject,  and  there  seems  to  me  to  have  been  a  considerable  niis*^ 
jtake  in  some  of  them. 

(a)  The  cases  In  which  ptrol  cvi-      idciHity  are  collected   in  a  note  to 
d«occ  has  been  admitted  to  ascettaiD      F^mneretM  v.  i'ojfntx,  anUi,  vol.  »•  481). 

Until 
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1798.  Until  the  case  of  Foster  t.  Jlftiiil,  1667  (1  Vem.  479.)  tka 

^^^'^  cutor  took  all :  no  implication  was   raised  or  reasoned  upon  in 

^ODRSB         favour  of  the  next  of  kin.    Here  £10  a-piece  was  given  to  the 

Jfuicv.         executors  for   their  care^   and  the   residue   undisposed    of  was 

£5,000,  which  was  decreed  to  the  next  of  kin.    But  that  case  by 

no  means  warrants  the  admisnon  of  parol  evidence  to  prove  the 

intention  of  the  testator.     Lord  Chancellor  Jefferies  referred  it 

to  the  Master  only  to  see  what  the  surplus  was;  and^  to  aacertain 

that,  parol  evidence  undoubtedly  was  proper* 

As  that  case  was  quoted  by  Lord  Man^eld  in  Lawson  v.  Ltmn 
$on,  in  the  House  of  Lords,  it  appeared  that  the  executor  him- 
aelfy  who  was  an  attorney,  made  the  viiil ;  and  he  having  givcfti 
himself  £10  for  kis  care^  and  the  residue  being  £5flOO,  that  was 
considered  as  a  gross  imposition. 

As  a  case  of  fraud  there  was  no  objection  to  parol  evidence  •* 
but  still  that  does  not  warrant  it  in  the  case  of  mere  intention. 

Lord  Bacon,  in  his  Maxims,  says  an  averment  shall  not  be  of 
intention  ;  it  must  be  of  matter  that  dolh  endure  quantity,  and  not 
intention. 

So  the  law  most  clearly  is,  and  it  would  require  very  pointed 
and  numerous  authorities,  and  very  powerful  reasons  to  induce 
one  to  say  that  the  rule  ought  to  be  otherwise  in  equity. 

The  progressive  steps  which  the  court  of  equity  has  taken  aeem 
to  be,  iirst,  to  have  admitted  such  evidence  in  cases  of  fraud ;  ftt-* 
cond,  to  have  applied  the  cases  on  fraud  to  other  casea  where 
there  was  no  fraud ;  third,  because  they  were  determining  against 
the  known  law  of  the  land,  that  they  would  admit  evidence  par* 
tially,  in  order  that  there  might  be  no  reason  for  supposing  thcgr 
were  not  right  in  the  intention  they  ascribed  to  the  testator;  and 
lastly,  having  admitted  evidence  in  fwbur  of  the  executor,  thay 
[  246  ]  foond  themselves  obliged,  by  the  plain  rules  of  equal  justice,  to 
admit  evidence  on  the  other  side  also : '  and  so  by  degrees  they  got 
the  length  of  explaining  away  a  written  will  by  loose,  vague,  parol 
testimony.  Since  that  they  seem  to  hove  'repented,  in  a  great  de« 
gree,  of  what  they  had  done. 

In  I^dy  GainsborofigKs  case,  1691  (^  Vem.  £5d.)  the  bill  |>ro* 
4reeded  on  the  ground  of  ill  design  or  ignorance  in  the  person  who 
drew  the  will,  and  the  Court  over-ruled  a  demurrer,  relying  on  the 
cases  of  Crompton  v.  North,  and  Pring  v.  Pring,  2  Vem.  99: 

But  in  Crompton  v.  North,  as  that  is  printed,  no  parol  evidence 
was  admitted,  and  in  Pring  v.  Pring,  the  executors  were  expresstjr 
made  so  in  trust,  and  £0,0  a-piece  given  them  for  a  remembranoe 
above  their  costs  and  charges.  Tibe  only  question  there  was,  as 
to  the  person  for  whom  the  trust  was  intended,  and  tliat  being  con* 
fessed  by  the  answer,  and  proved  to  have  been  declared  by  the  tes- 
tator to  be  his  wife,  the  surplus  was  decreed  to  her.  The  wife 
was  not  the  next  of  kin.  lliat  case  did  not  go  on  an  implied  trust, 
but  on  an  express  trust  declared  and  confessed^ 

Thi 
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.The  case  of  Lady  Gainsborough  only  goes  to  sbew  that  parol 
wTdence  may  be  to  prove  ignorance  or  ill  design  in  the  person  \%iio 
Irew  the  will ;  but  in  our  case  no  such  thing  is  sugge^ited. 

Xfae  same  observation  holds  as  to  the  case  of  the  Duchess  of 
Seniifort  (2Vern.648.  iP.  W.  114.)  where  . the  evidence  given 
WBB,  to  prove  ihat  the  testator  had  given  instructions  to  dispose  of 
le  residue,  which  the  attorney  had  neglected  to  do. 

Ko  case  which  I  can  find,  exLcept  the  case  of  the  Ducbess  of 
Zutiand  (2  P.  W.  209*)  goes  the  leiigtl^  of  the -present,  iu  which 
;  is  not  pretended  that  any  mistake  or  omission  has  been  made  by 
ay  other  person,  or  that  the  will  is  not  exactly  as  the  testator  in< 
mded  at  the  time  that  he  executed  it:  but  the  evidence  is  offered 
lerely  to  shew  wliat  was  tlie  intention  and  meaning  of  the  testator, 
ither  in  using  the  words  which  are  found  in  his  will,  or  at  other 
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Therefore  I  feel  a  very  strong  inclination  to  reject  the  evidence 
t  Xoto:  and  think  I  should  be  justified  in  doing  it  by  the 
ipes   of  Brozcn  v.  Selwin,  Forr.  240.   and  Blinkhorn  v.  Feast, 

;Ves.27. 

In  the  case  of  Brown  v.  Sehcin,  there  was  an  express  bequest 
f  the  residue  to  the  executors,  one  of  whom  was  indebted  to 
le  testator  in  «£3;000  on  bond,  and  evidence  was  given  to  shew 
iiat  die  testator  intended  to  release  it  to  tlie  obligor,  and  had 
iven  instructions  for  that  purpose  to  the  attorney  who  drew  the 
filL.  Lord  Talbot  said,  *'  he  privately  thought  that  it  was  intended 
inU  the  £SfiOO  should  go  to  Mr.  Selwin,  but  he  was  not  at  liberty, 
»j  private  opinion,  to  make  a  construction  against  the  plain  word* 
i  a  will/'  The  House  of  Lords  would  not  allow  the  parol  evi- 
leoce  to  be  read. 

And  in  Blinkhorn  v.  Feasty  Lord  Hardwicke  said,  "  there 
night  have  been  another  question  on  the  parol  evidence,  and  it 
I  certain  it  has  been  read  to  rebut  an  equity  arising  from  a  result* 
iq;  trust.  But,  since  Brown  v.  Selwin^  1  have  been  extremely 
emder  in  admitting  evidence  in  questions  of  this  kind ;  though  £ 
lever  doubted  it  where  it  was  to  ascertain  identity,  or  in  case  of 
xJlateral  satisfaction,  where  there  was  a  legacy  by  a  fatiier,  and 
ifterwards  a  portion  given :  '^ 

But  as  the  evidence  has  been  read,  I  will  proceed  to  examine 
iffaat  it  is;  which  brings  me  to  the  second  question,  (viz,)  If  any 
parol  evidence  is  to  be  received,  within  what  bounds  is  it  to  be 
XMifined. 

The  evidence  which  has  been  read,  is  of  conversations  with  tlie 
beeCator  before  the  making  of  the  will,  at  the  time  of  making  it, 
md  after  it  was  made : 

But  as  to  all  the  evidence,  exceptwhat  passed  at  the  time  of 
Makin  the  will,  tlie  case  of  the  Duke  and  Duchess  of  Hut  land, 
to  .which  the  decree  was  founded  on  the  parol  evidence,  is  a  direct 
Midionty  against  it,  for  L^fdMaccl^eld^id,  '^AliUiT  all  I  own 
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1799*         tbe  allowing  parol  evidence  is  exceedingly  dangerous,  and  nd  t$ 

•i^v**'  be  done  in  cases  of  discourse  at  different  timesj  from  that  ofmahf 

NouRSB        jug  ifi^  fgfiii . »  mid  y^  abstractedly  from  that  case,  parol  evidence 

FivcH.         ^^^  heeu  admitted. 

[  248  ]  If  this  rule  be  adopted,  the  case   then  becomes  extremely  clear 

on  tbe  part  of  the  plaintiff,  for  then  uo  evidence  ought  to  be  read 
but  John  Walker\  who  proves  that  at  the  time  the  will  was  made 
the  testator  was  so  far  from  intending  the  surplus  for  the  executrix 
that  he  knew  he  had  not  disposed  of  it  by  his  will,  and  intended  to 
do  it  by  a  codicil.  That  was  the  moment  for  the  residuary  lq;atee| 
if  intended: 

But  lastly,  I  will  suppose  that  all  the  eindence  is  admisfoble, 
and  has  been  properly  read  and  examined,  what  b  the  emct  of 
it? 

(Mr.  Justice  Buller  here  recapitulated  the  evidence,  and  coat 
tinued :) 

If  the  evidence  be  doubtful  only,  or  if  it  be  contradictoiy,  it 
inust  be  laid  aside ;  and  so  it  was  held  by  Holt,  Chief  Justice,  io 
Petit  V.  Smith,  1  P.  W.  7*  who  said  such  proofs  ought  to  beplm 
and  indisputable  to  entitle  an  executor  to  the  bemfit  of  the  sur^ 
plus: 

And  in  the  Duchess  of  Beaufort*  a  case,  where  the  proof  was  sll 
on  one  side,  and  seemed  to  have  great  weight,  if  believed,  Loid 
Cozoper  laid  it  wholly  out  of  the  case,  he  says,  **  the  proof  of  what 
Price  (who  drew  the  will)  said  in  bis  life*time,  is  evidence,  but 
the  slenderest  sort  of  evidence ;  another  witness  speaks  less  uncer- 
tainly, that  she  should  have  it  as  executrix,  or  to  that  effect;-  and 
a  third  that  the  Duke  gave  directions  that  the  Duchess  should  hsfe 
tbe  estate  to  dispose  of  as  executrix."  It  is  true  the  House  of 
Lords  admitted,  this  evidence,  and  reversed  the  decree;  which 
there  seems  to  be  great  reason  for,  if  the  evidence  ought  to  be  ad- 
mitted at  all.  But  still  that  case  shews  that  the  (>)urt  expects 
clear  and  consistent  evidence;  and  I  think  I  may  say  uncontradicted 
testimony,  before  they  proceed  upon  it. 

Agab,  if  the  weight  of  the  whole  evidence  be  considered,  what 
jhas  been  read  on  tbe  part  d(  the  defendant  is  not  to  be  put  in  com- 
petition with  what  has  been  produced  by  tbe  plaintiff. 

The  conversations  with  the  two  Walkers  were  held  with  bi9 
men  of  business,  whom  he  consulted  as  to  what  he  had  to  give, 
r  940  ]  ^^  whom  he  would  give  it,  and  the  manner  in  which  he  wouU 
give  it ;  all  these  conversations  were  with  the  express  view,  and 
for  tiie  purpose  of  making  and  preparing  his  will  and  codicil. 
They  prove  that  the  testator  did  not  mean,  at  the  time  he  executed 
tlie  will,  that  the  residue  should  pass  by  it,  but  he  intended  to  dis- 
pose of  it  by  a  codicil,  which  codicil  was  drawn  but  never  exe- 
x;uted.  And  if,  at  the  making  the  will,  the  intent  appears  that 
the  executrix  should  not  take  the  beneficial  ititerest  in  the  surplus, 
^9  f ccident  afierM^ards  can  |;ive  it  to  her.    So  it  was  laid  down  by 
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Lord  Hardwicke,  in  the  case  of  the  BUiop  of  Cloynev.  Young,  1793. 

A  Yes.  91:  s^/^ 

This,  instead  of  being  contradicted,  is  in  a  great  measure  con-         Nours ■ 
finned  by  Finch,  for  he  says,  two  days  after  the  %i  ill  the  testator  Fincb. 

taid  he  had  a  residue  not  disposed  of,  and  that  at  a  subsequent  time 
Ibe  testator  was  anxious  to  know,  not  to  wliom  he  had  given  the 
residue,  but  to  whotfi  it  would  go  if  ha  did  not  dispose  of  it.  But 
then  he  says  the  testator  was  satisfied  by  Walker,  it  would  go  to  the 
ciecutrix: 

This  is  contradicted  by  Walker,  and  therefore  must  be  laid  out 
of  the  case;  but,  if  it  be  admitted,  it  only  proves  what  was  his 
Attention  after  making  die  will,  not  at  the  time  of  making  it. 

The  evidence  of  Mr.  Croft,  when  considered,  goes  uo  further; 
for  it  shews  that  the  testator,  so  far  from  thinking  that  he  had  ac- 
Imlly  given  the  surplus  by  his  will,  had  great  doubts  what  would 
l)eoome  of  such  parts  of  his  property  as  he  had  not  disposed  of. 
But  after  he  had  made  his  will  he  had  been  told  the  residue  would 
go  to  Miss  JFV/icA,  which  he  always  intended;  that  he  did  not  al- 
^vays  intend  it,  is  pretty  clear  from  the  codicil,  which  was  drawa 
by  bis  direction : 

But  conversations  held  with  a  friend  of  his  and  of  the  executri]^, 
at  different  periods,  are  not  to  be  put  in  competition  with  ezpres- 
iioiui  and  declarations  made  in  the  hour  of  deliberation,  with  his 
nieii  of  business,  whom  he  employed  in  the  very  act  of  disposing 
jof.  bis  property. 

There  are  also  contradictions,  as  to  what  was  said  by  fValker 
mhen  the  will  was  opened ;  but  whatever  happened  at  that  period 
is  too  immaterial  to  deserve  any  observation. 

Decree  for  an  account,  and  declare  the  plaintiff,  as  sole  next        [  250  ] 
^f  kin,  is  entitled  to  the  clear  residue  or  surplus  of  the  personal 
.estate  not  expressly  disposed  of  by  the  will. 

The  defendant  in  this  cause  presented  a  petition  of  rehearing  to 
Ae  late  Lord  Chancellor,  by  whom  it  was  reheard  28th  July, 
1701,  but  no  judgment  was  given. 

In  ^pril  1792,  the  plaintiff  died,  having  made  her  will,  and 
appointed  the  reverend  Dr.  Hormby  and  others,  her  executors, 
who  reiri^ied  the  suit  which  was  set  down  before  the  late  Lords 
Commissioners,  but  never  heard  by  them ;  on  the  5th  and  6th  of 
Am  month,  it  c;une  on  to  be  reheard  before  the  present  Lord 
£banceUpr. 

The  arguments  and  cases  cited  were  much  to  the  same  purport 
|tt  before ;  the  case  of  Lord  North  v.  Purdon,  2  Ves.  495,  alone 
was  added,  and  some  observations  made  upon  the  evidence,  the 
lepetition  of  which  is  rendered  unnecessary  by  its  having  been  so 
IttUy  considered  by  Mr.  Justice  Buller,  and  after  the  argument 
Ibif.day  (8tbilfarcA.) 

Lopd 
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]  T9Sm  Lord  Ckancdlor  gave  judgment  to  the  foilownig  eftct  I 

wvw  I  have  no  doubt  in  this  case,  as  I  think  the  decree  is  perfectly 

HouRflB        right;  and  as  i  fully  concur  with  Mr.  Justice  Bulier,  I  ahallbi 
WiucBm         ^^  shorter  ui  giving  my  reasons : 

There  are  two  questions :  Ist.  It  is  contended  that  here  is  tilt 
ficient  on  the  face  of  the  will  to  rebut  the  equity  in  favour  of  ftm 
next  of  Icin ;  and  supposing  it  to  be  so,  the  parol  evidence  aeeaw 
perfectly  unnecessary. 

This  question  has  been  much  agitated  for  above  a  centniy.  tt 
it  impossible  that  any  man  who  has  had  any  experience  in  thii 
Court  should  not  have  a  bias  in  favour  of  one  or  other  of  the 
different  opinions  which  have  been  entertained  on  this  sulijeet 
I  acknowledge  I  have  a  precedent  tendency  in  favour  of  Ae  ex- 
ecutor. 

It  is  much  to  be  wished  some  one  positive  nde  had  been  •dopliL 
I  have  often  thought  that  determining  on  the  particular  circiMh 
[  S51  ]       stances  of  each  case  was  very  inconvenient,  and  if  any  rule  kad 
been  laid  down  it  would  have  been  more  convenient. 

If  that  rule  was  that  the  executor  should  take  all  the  vesidae, 
except  where  it  was  expressly  given  a  way,  though  it  would  hafe 
pressed  itself  upon  the  judge  sometimes  as  severe,  it  would  have 
been  no  general  inconvenience:  the  law  being  known,  testattfs 
would  have  seen  that  it  was  necessary  to  dispose  of  the 
Aey  did  not  mean  the  executor  to  take  it.  Or,  if  it  had 
considered  otherwise,  that  the  appointment  of  an  executor 
•n  appointment  to  an  office  only,  and  that  a  testator  giving  m  pait 
CQttld  not  mean  to  give  the  whole,  that  might  have  answered  tte 
purpose  as  well :  but  there  have  in  the  determinationa  been  dil*- 
'   V  linctions  heaped  upon  distinctions. 

The  rule  in  the  case  of  Law9on  v.  Lawson,  is  a  good  one  la 
steer  by,  that  a  legacy  will  take  away  the  residue,  and  that  to  take 
it  cmt  of  the  rule,  the  legacy  must  be  so  qualified  as  to  shew  that 
it  is  noi  inconsistent  with  the  executor's  taking  the  residue. 

If  I  were  to  rest  on  the  circumstances  of  this  case,  I  think  Aiy 
ahew  that  the  testator  did  not  mean  the  executrix  to  take  the  rs- 
aidiae.  The  interests  given  to  her  are  all,  except  one,  given  over 
on  ber  marriage;  in  the  midst  of  these  there  is  one  legacy  of 
jf  1,100  which  sAe  may  dispose  of:  his  anxiety  was,  that  she  shooU 
he  kept  in  a  state  of  celibacy ;  though  provided  for  in  other  respects 
most  amply;  but  he  was  afraid  of  ber  being  made  a  prey  of;  ha 
could  not  mean  to  throw  out  a  temptation  to  marry  ber  by  a  laig^ 
residue.  I  should,  therefore,  have  no  difficulty  in  declaring  diit 
the  particular  legacy  shewed  it  could  not  be  his  intention  that  she 
ahottid  take  the  resuiue. 

I  cannot  help  regretting  that  the  determinations  have  led  4o  Ae 

introduction  of  parol  evidence  f  here  the  parol  evidence  ail  ansa 

from  the  recollection  of  conversations,  and  is  collected  more  from 

^  Ihe  substance  of  what  other  persons  said  to  the  testator  than  from 

what 
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wbU  himself:  p^rt  of  Herbert  CrofVs  tndenct  is  only  a 
on  of  an  answer  to  a  letter,  which  are  both  lost,  that  the 
used  one  expression  foir  another,  perfectly  different  in 
lie  does  notknow  what  was  used,  but,  from  his  habits  of 
M  led  to  believe  it  was  one.  The  admission  of  suth 
18  exposing  the  will  of  a  testator  to  the  explanation  of 
ly  who  ever  conversed  with  him.  But  here  res  ipsa  /o- 
It  he  had  no  such  intention ;  the  codicil  was  found  unex- 
th  the  will,  beginning  with  the  words  :  *'  Whereas  I  have 
ly  will  disposed   of  the  residue  :'*  John  Walker  says  that 

returned  the  draft  of  the  will,  drawn  from  the  instruc- 
observed  the  residue  was  not  disposed  of;  tlie  testator*s 
•a,  ^*  I  mean  to  dispose  of  it  by  a   codicil  of  my  own 

The  testator  directed  him  to  send  it  to  his  brother 
at  the  time  of  the  execution  John  Walker  reminded  him 
the  residue  not  being  disposed  of.     Tlie  testator  goes  to 
Walker^   who  observes,   as   so  much  was  disposed  of 
here  was  no  residue.     The  testator  replied  that  there  was 
,  but  he  meant  to  dispose  of  it  by  a  codicil.     Thomas 
reminds  him  of   the  county  hospital.     Thomas  Walker 
b  draws  a  codicil,  begimi'mg  with  the  declaration,  that 
I  somewhat  undisposed  of:  this  was  the  codicil  found  un-' 
with  the  will,  and  it  being  found  so,  it  gives  a  consistence 
lole  matter.     Finches  evidence  is  as  strong  for  the  plaintiff' 
M/kers.    It  appears,  from  the  whole^  that  he  had  a  residue, 
Mbed  to  know  how  it  would  go ;  that  be  wiriied  to  estabKsh 
for  decayed  tradesmen,  that  Thomas  Walker  had  satis- 
iS  to  the  residue :  so  he  had,  he  had  furnished  him  with 
Is  of  disposing  of  it  in  two  minutes,  by  filling  up  the 
ibe  codicil.     Dr.  Ckapman*s  evidence  only  takes  up  a 
a  conversation.    The  whole  tenor  of  the  testator's  con- 
ri  his  intention.    The  highest  to  whidi  it  can  be  raised  is, 
Ckarles  Nourse  had  great  doubts  about  bu  residae ;  and 
md  a  great  degree  of  favour,  increasing  towards  jibe  last, 
Fhch ;  but  that  he  bad  a  varying  ansettled  tntentioM  with 
^  tt ;  that  he  had  uo  kiteation,  when  he  made  his  will,  to 
of  the  residue,  be  then  thoiigfat  tbtre  was  MOie  Co  4to. 
-ee  must  be 

Jffbrmed(a). 
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[  TkMrhw  also,  in  the  case  of 
Cvofcton,  ante,  vol.  iii.  61. 
•..Jan.  110,  as  Mr.  Jnstice 
the  present  case,  expressed 
linion  against  the  propriety 
ng  parol  evidence  to  rebnt 
;  vrhile  Lord  Kenjf<m,  on 
band,  S.  C.  ante,  vol.  ii. 
ht  it  a  very  wholesome  rule. 
ever,  at  present  clearly  es« 
that  external  evideaee»  and  ^ 
leclarations,  whether  amde 


before,  or  at,  or  aAer  maUng  the 
will,  are  admissible  in  favomr  of  an 
executor,  to  whom  a  legacy  it  glv«n, 
to  rebnt  the  resniting  equity  for  the 
next  of  kin.  Their  weigh t  and  efficacy 
indeed,  as  observed  by  Lord  Eldonp 
7Ves.51B,  are,  according  to  the  cir- 
cnmstances  under  which  they  are  made, 
extremely  different;  a  declaration  ol 
ike  time  of  makmg  the  will  is  of  more 
conaeqaance,  than  one  afterwawU ;  and 
a  decUralion  ^ftcr  tha  will,  ai  to  what 
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the  testator  had  done,  is  entitled  to 
more  credit  tlian  one  tietbre  the  will, 
as  to  what  be  intended  to  do :  for  that 
intention  may  very  well  be  altered; 
but  he  knows  what  be  hds  done,  and 
is  mnch  more  likely  to  speak  correctly 
as  to  that,  than  as  to  what  he  firoposes 
to  do :  thoflgh  these  parol  declarations 
are  all  alike  admissible,  whether  con- 
sisting of  conversation  with  people 
*who  have  nothing  to  do  with  it,  people 
making  impertinent  enqoiries,  and 
drawing  from  him  angry  answers,  or 
|n  whatever  form,  they  are  all  evi- 
dence i  but  they  are  entitled  to  very 
different  credit  and  weight,  according 
to  the  time  and  circumstances.  The 
cases  upon  this  subject  are  LUthhwy 
T.  BuekUtff  9  Vern.  677.  Batck^or  v. 
Searl,  ib.  736.  PetUt  ▼.  Smith,  1  P.  W. 
197.  lMiyGraimlleY,Duchi»aqfBetm' 
fart,  ib.  114.  Bachfield  v.  CareUn,  2 
1*.  W.  158.  Mmj  V.  Lewin,  cit.  ib. 
Duke  i/Rnakmd  vi  Jhuheta  (f  Rufland^ 


ib.  210.  Blinkhmm  r.  Fetut,  f  Ya.  ft: 
Lake  v.  Lake,  1  Wils.  S13.  Sle^pkmm 
V.  Heathcote,  1  Eden,  40.  Thontmi. 
Lacey^  2  Ves.  jun.  149.  TWaiflMr  t. 
jBaya^7Ves.518.  H^aiUm  y,9VMm,ii 
Ves.  SIB.  L«JifAamv.&au(f«rd,lfVei. 
455,  affirmed  on  appeal,  t  Meiiv.^ 
Haiol  evidence  cannot  be  admitted  li 
raise,  but  only  to  rebnt  an  eqsity,  m» 
mantle  v.  Bankea,  5  Ves.  79.  Mmdt% 
Lard  Mnikck,  1  Ba.  &  Be.  290.  h^, 
it  may  be  adduced  by  the  next  sf  kii^ 
in  opposition  to  the  rebnttiogevideMi 
of  the  executor,  and  in  support  of  the 
orisinal  presumptive  equity.  fUMM 
T.  Carelett,  2  P.  W.  158.  Lm^jim  v. 
Sandford,  cit.  sup.  For  tlie  eases  apsi 
the  general  doctrine  of  the  fight  if 
executors  taking^,  or  being  preelwM 
from  any  beneficial  interestt  vide  Bw- 
ker  V.  Hunter,  ante,  vol.  i«  328^  aid  tk 
cases  collected  in  the  Ediloili  a0ll 
to  it. 


[853] 

s,  c. 

9F««.jnn.34. 

lincoln's^Inn 

Hall,  iitb  Mmph* 

Pka,  where  opa 
part  is  incon- 
sistent with  the 
0ther»  OTer-ruled, 


N0BKIS8EN  V.  Hastings. 

^T^HE  bill  stated  that  the  defendant  was,  in  the  year  1780, 
"**  the  appointment  of  the  EaU  India  Company^  governor  of 
Fort  Saint  William,  and  applied  to  the  plaintiff  by  Caunto  BoAm^ 
his  agent,  for  a  loan  of  dOO^CKX)  sicca  rupees,  amounting  ti 
j£37f500  sterling,  at  the  usual  rate  of  interest  tliere,  to  be  seam 
by  bond ;  to  which  the  plaintiff  assented,  on  condition  of  havi^ 
the  bond  executed  and  delivered  into  the  possession  of  C$m0 
Baboo,  to  remain  with  him  till  the  money  was  paid  by  the  plainiiAf 
when  the  plaintiff  was  to  be  at  liberty  to  take  the  same  into  ht 
possession,  and  to  enforce  the  same  against  the  defendant,  if  »■ 
cessary ;  and  the  defendant  did  make  and  ei^ecute  the  bond,  ni 
delivered  the  same  into  the  possession  of  Caunto  Baboo ;  and  tW 
the  plaintiff  paid  the  money  by  instalments ;  and  that  after  pif 
ment  thereof  he  applied  to  Caunto  Baboo  to  deliver  up  the  bovly 
who.  informed  him  that  he  had  delivered  up  the  bond  to  the  defend- 
anty  who  had  destroyed  the  same,  or  had  it  now  in  hiscusto4j; 
and  the  b^ll  interrogated  tp  the  facts  of  the  appointment  as  govtf- 
nor,  and  of  the  loan,  and  prayed  a  discovery  of  the  several  matters, 
and  that  the  defendant  might  be  decreed  to  deliver  up  the  bond  to 
the  plaintiff. 

1  o  this  bill  the  defendant  put  in  a  plea  in  bar :  and  as  to  all  the 
matters  of  the  discovery  required  by  the  bill,  pleaded,  that  by  the 
act  of  the  thirteenth  of  the  present  king  it  was  enacted,  *'  that  no 
governor-general,  or  any  of  the  council  should  accept  or  takf 

from 
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rom  any  person  or  persons  any  present,  gift,  donation,  gratuity, 
)r  reward ;  and  it  was  further  enacted,  that  if  any  governor- general, 
ifc.  should  commit  any  offence  against  the  act,  all  such  crimes, 
offences,  Sfc.  might  be  enquired  of,  tried  and  determined  in  his 
kJhjjesty's  Court  of  King's  Bench,  and  the  persons  so  offending, 
10  conviction,  should  be  liable  to  such  fine  or  corporal  punishment 
s  Ibe  court  should  think  fit,  and  should  be  adjudged  incapable  of 
BTfiog  the  Company  in  any  office,  ^Tc."  And  the  defendant  for 
Itm  further  said,  that  ar;ticle8  of  impeachment  bad  been  exhibited 
paosi  him,  charging  him  with  great  extortion,  under  pretence  of 
aodring  presents,  and  particularly,  that  he  had  first  solicited  at 

loan,  and  afterwards  corruptly  taken  as  a  present  from  (the 
bintiff)  Rajah  Nobkissen,  a  sum  amounting  to  «£34,000,  (which 
5  sverred  to  be  the  same  transaction,  and  with  the  same  person,) 
Idlbat  if  any  such  matters  were  done  between  the  defendant  and 
le  plaintiff,  as  by  the  bill  were  supposed,  the  discovery  of  such 
Hitters  might  subject  the  defendant  to  the  pains  and  penalties  of 
10  said  act  of  parliament,  and  also  to  the  pains  and  penalties  of 
ich  impeachment ;  and  that  the  answer  of  the  defendant,  if  he 
boold  admit  himself  to  have  done  the  acts  charged,  might  be 
sceived  and  read  against  him  in  any  prosecution  under  the  act^ 
od  upon  the  trial  of  the  impeachment. 

This  plea  came  on  now  to  be  argued,  when 

Mr.  Attorney-General  stating  the  interrogatories  in  the  bill  and 
(leplea, 

lUord  Chancellor  objected  to  it,  as  being  double : 
"Mri  Attomey^General  answered  that  a  plea  differs  from  a  de* 
Monrer  in  this,  that  a  plea  may  be  good  in  part  and  bad  in  part. 

ljordCAaxrce//or  allowed  the  distinction;  but  said  that  the  two 
itti  ot  this  plea  were  inconsistent ;  it  first  stated  that  the  discovery 
NMld  render  the  defendant  liable  to  a  prosecution  in  the  Court 
f  King's  BeiKh ;  2dly.  that  it  would  be  evidence  upon  the  ioH 
Mcbment,  which  was  inconsistent  with' the  former;  that  there* 
9it  one  part  of  the  plea  would  over-rule  the  other :  and  that  it 
IrttGk  him  that  the  Court  would  not  allow  a  double  plea,  much 
BSS  one  that  was  inconsistent : 

But  gave  the  defendant  leave  to  withdraw  his  plea,  and  plead  de 
moo  (m  a  fortnight.  Fesey]  (a). 

(•)  Upoo  the  sabject  of  duplicity  in  3  Mad.  Rep.  1.  As  to  amending  pleas, 

iaamnt, TJflr  frftif rrrrnf  t  ffrir rfr fjiirif^  vide  Neumumy.  fVaUiMf  ante,  voL  ii« 

Ble^vol.  I.  404,  and  the  references  in  14S,  and  the  Editor^  note. 
be  Sditor's  note ;  also  Jona  v.  Erosi^ 


1,793. 

NOBKISSEN 

r. 
Hastings. 
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0.  C.  EdSBLL  v.  BuCHANNAlf. 

9Kef.jii|l.  83. 

LihcolnVInn  A  BILL  to  redeem  a  mortgage.  It  stated  that  Jokn  Ei$eO,  ii$ 
Hall,  11th  ikfarcA.  ^^^  plaintiff  ^i  unde,  mortgaged  the  premises  in  queslioiiy  ki  tht 
Demarrer  to  a  year  1756,  to  George  Lucai^  and  continued  in  posMsiion  thtnof 
ti^^'b^l^S'e-  ^^'  ^  ^^^^  IB  1759,  that. upon  his  death  the  plaintiff's  Mm 
l^dant  haiTbeeii  Thomas  Edxllf  entered  into  powession  aaijieir  at  law,  and  ooali* 
in  possession  liued  in  the  aAme  till  bis  death  in  17tOy  upon  which  the  equitjraf 
^^"^^^  £?Mth  >^cinp^OB  descended  to  the  plaintiff,  as  his  eldeiA  son  and  bdri^ 
SZcTnot^pear-  ^^  ^^^  ^®  mortgage  had  become  vested  in  the  defendant,  aa^ 
ingo(itbeikceof  iooH  after  the  death  of  Thomas  Edsell,  the  defendant  took  pos* 
ilie  bill,  b°t^y  session,  and  had  ever  since  been  in  possesaon,  and  in  receipt  of 
2]^[2^!^^  ^  the  rents  and  profits,  and  had  received  therefrom  mor^  dian  mik 
£  255  1        citat  to  pay  the  principal  and  interest  due  on  the  mortgage. 

To  this  bill  the  defendant  demurred,  and  for  cause  of  dcmumfi 
dievyed,  that  upon  the  hem  of  the  bill,  it  appeared  that  froo^tb 
yeilr  1770,  which  U  tijmarde  of  90  years  before  the  filing  the  InI^ 
the  defendant  had  been  in  possession  of  the  premises,  and  that  till 
equity  ef  redemption  had  all  along  belonged  to  the  plaintiff,  adia 
is  not  pretended  to  have  been  under  any  incapacity  or  disaUlilv  ta 
have  a  right  of  entry  saved  within  the  clauses  of  the  statute  oi  die 
21st  Of  James  the  First,  and  that  the  plaintiff  had  not  stated  ia^ 
thing  to  shew  he  had  a  right  of  redemption. 

.  Mr.  Attorni^f*Gpural  and  Mr.  Hall,  (in  support  of  the  deida^ 
^   %  Ttt^)  argued — (hat  it  was  now  a  settled  rule,  that  wher^  a  mortgagst 

had  been  twenty  years  in  possession,  and  it  appeared  so  by  the  Ul, 
a  redemption  sliould  not  be  decreed.    The  second  question  wai| 
i  whether  it  should  be  insisted  upon  by  a  demurrer,  or  a  plea  i   Thst 

when  the  fact  appeared  on  the  face  of  the  plaintiff's  bill,  a  denlu^ 
rer  was  the  proper  way ;  where  an  averment  of  the  fact  was  neces* 
aary,  there  it  must  be  by  pies :  both  points  are  determined  i^  ik 
note  on  Cook  r.  Jlrnham,  3  P.  W.  d87*  Fraurv.  Moore,  Bonk 
64.  and  lately,  in  a  case  at  the  Cockpit,  of  Beckford  v.  Clostf 
(cited  ante,  vol.  iii.  p.  644.)  It  is  true,  that  in  jdg^as  v.  PickersU, 
3  Atk.  225.  Lord  Hardwicke  had  dpubts,  whether  it  could  be  doas 
by  way  of  demurrer ;  but  the  decisions  since  have  established  tbe 
doctrine. 

•  *    - 

Mr.  Richards,  (on  (he  other  side)  -contended — that  the  l^Qgth  ^ 
time  could  not  be  insisted  on  by  way  of  demurrer ;  if  an  action  wu 
^  brought,  it  must  be  taken  benefit  of  by  plea  ;  it  could  not  be  ob- 
jected at  the  hearing.  In  Aggas  v.  Pickerell,  the  matter  was  veiy 
r  2^6  1  much  considered :  Lord  Hardwicke  said,  ''  he  was  of  a  different 
opinion,  where  it  was  insisted  on  by  way  of  demurrer,  for  how  is  it 
possible  to  give  greater  allowance  to  lengtli  of  time  than  the  statute 

of 


ift  tn%  Kxan  Couet  or  Chancer^', 

>f  limitations  does  i  If  a  bill  is  brought  to  redeem^  and  the  plain* 
iff  sets  forth  that  he  has  been  long  out  of  possession,  and  does 
lot  shew  himself  to  be  within  any  of  the  exceptions  of  the  statute, 
rou  cannot  take  advantage  of  that  by  demurrer ;  for  the  plaintiff 
nay  make  it  appear,  by  way  of  reply,  or  by  amending  his  bill,  he 
8  wtdiin  the  savings  of  the  statute ;  or  upon  a  plea  he  may  prove 
limself  to  be  within  the  exceptions ;  but  if  it  was  to  be  allowed 
ipon  demurrer,  the  bill  would  be  out  of  Court,  and  that  I  think 
•  carrying  it  too  far  (a)." 

Lord  Chancellor  said — the  language  of  the  demurrer  was  not 
officiently  correct  to  shew  the  possession  out  of  tlie  plaintiff  for 
wenty  years;  that  the  bill  stated  that  the  ancestor  died  in  1770, 
md  that  soon  after  the  defendant  took  possession.  I  cannot  draw 
rom  thence  that  he  took  possession  in  1770 :  so  that  it  does  not 
tppear  upon  the  face  of  the  bill,  but  by  the  averment  in  the  de- 
Durrer.  There  are  many  cases  in  which  there  has  been  a  redemp- 
IQD  after  twenty  years  (b)\  as  where  it  appears  that  the  mortgagee 
IM  treated  it  as  a  mortgage^  as  by  keepbg  accounts. 


tsaf 


(«)  See  the  qoestion  liow  far  length 
ii  time  can  be  taken  advantage  of  by 
Imurrer,  discoaccd  in  a  note  to  the 
!aae  of  the  Earl  of  Deloraine  v«  BrowUf 
nie,  Tol.  iii.  633. 

{b)  The  cases  in  which  the  Court 
hat  permitted  or  refused  redemption 
1^  a  mortgage,  after   tw«aty  ycara 


Demurrer  over^ruled  (e)^ 

ImnBg  passed  without  any  deamnd  of 
interest,  are  collected  in  a  ante  to  the 
case  of  Perry  v.  Marttonf  ante,  vol.  ii. 
397. 

(c)  This  is  an  instance  of  what  Lord 
Hardwiche  iu  Brownsward  v.  Edwardtp 
ft  Ves.  %45y  called  a  Mpeakinf  dtmumr* 


1793. 


£DtEl.b 

V. 
BoCBAHHAm 


CoPELAKD  V»  WiritLBR.  LlncolnVT 

Hail,  16tk 

'CXCEPTIONS  to  fui  infaatV  answer  bad  been  ahewn  for  Exceptions  will 


cause. 


not  lie  to  an  in* 
fani% 


,  Mr.  Solicitor-General  (for  the  plaintiff)  admitted — that  excep- 
lipoA  will  not  lie  to  an  infant  s  answer,  and  pi'oceeded  to  skew 
cauie  on  the  merits. 

On  this  subject  see  the  following  case,  Strudwick  v.  PargiieTy 
JSunb.  538.  which  cites  Gibson  v.  Coleman,  before  Lord  Tal' 
hi  (a). 


((■)  So  m  iMcaa  ▼.  Lucas,  13  Ves. 
fra»  the  counsel  for  tlie  plaintiflf  at- 
iMilited  10  shew  exceptions  taken  to  an 
bfant's  answer  as  cause  against  dis- 
Mfing  an   injunction,  which  being 


over-mled,he  undertook  to  shew  canso 
npon  the  merits :  and  thongh  th^ 
answer  was  manifestly  insufficient^  the 
injunction  was  dissolved. 

HXBCT 
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Hercy  v.  DiNwooby, 


By  Bill  of  Revivor  and  Supplement, 

Lovelace  Hercy,  Administrator  de  bonis  ffon'^ 
of  the  Testator  William  Hercjfy  and  also  a  Cfe-  > 
ditor  of  said  William  Hercy  his  Fatberi       } 


Plaintiffs 


8.  c. 

t  Ves,  jnn.  87. 

MaHtr  rf  the 
HUU  for  Lord 
CkaneelUr. 

lincoln'A-Inn 

HaU,  18th  jr«re&.  WiLLIAM   DlNWOODY     and  WiLLIAM   HaLLI-^ 

DAY,  surviving  Executors  of  John  Shipway^ 
ivho  was  Executor  of  John  Bance,  the  Execu- 
tor of  the  Testator  William  Hercy^  John  Cox 
and  Elizabeth  his  Wife,  and  James  Mat- 
thews, which  said  Elizabeth  Cox  and  James 
Matthews  are  the  Executors  of  Richard  Mat* 
thetts,  the  Defendant  in  the  former  Cause,  and 
against  whom  an  Account  is  directed ; 

Maky  Marshall,  one  of  the  Daughters  of  the  >  Defettdaols^ 
Testator,  and  L^atee  under  bis  WUI ; 

Thomas  Hercy  Smallwood,  Administrator 
of  Henry  Smallwoodf  who  was  Husband  of  Re- 
becca  Hercy,  another  of  the  Daughters  and  Le- 
gatees, and  who  survived  his  said  Wife ; 

Mary  Matthbws,  Hmr  at  Law  and  Exeeu* 
trix  of  the  said  late  Defendant  Mary  Matthews, 
one  of  the  Trustees  in  the  said  Testator^s  Will^  . 


And,  by  Bill  of  Revivor, 

LACE  Hercy,  Heir  at  Law  of  tbe  >  pi  •  ^ 
Mary  Matthews,  *  -  >  ""■™* 

All  tub  before  nambd  Partibsi  •  Defendants. 


The  said  Lovelace 
above-named 


Wbeteafwrty 
has  laid  by  for  a 
mat  length  of 
tfaiie,  and  toffered 
an  estate  to  be 
diatrtbnted,  he 
■hall  not  have  an 
aecoant. 

[  258  ] 


'T^HIS  bill  of  revivor  and  supplement  prayed,  that  the  decree 
^  therein  mentioned  might  be  further  carried  into  executioBi 
and  that  the  plaintiff  and  other  creditors  of  William  Hercy  wi^ 
have  the  benefit  thereof,  and  that  the  accounts  prayed  against  JoM 
Shipway,  might  be  directed  to  be  carried  on  against  tfie  de- 
fendants Dinwoody  and  Halliday  his  executors,  and  for  further 
accounts  of  the  personal  estates  of  Shipway  and  Matthews  come  to 
the  hands  of  their  respective  executors. — For  this  purpose  the  pre- 
sent bill  set  forth,  that  in  Michaelmas  Term  1743,  Lord  Sianq 
Beauclerk  and  John  Bance,  Esq.  executors  of  William  Hercy 
deceased,  filed  their  bill  agaidst  the  present  plaintiff  and  other^ 
and  thereby  stated,  that  the  said  William  Hercy  being  seised  and 

possesatd 
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possessed  of  freehold,   copyhold,    and  leasehold  estates,  and  of  1793« 

other   personal   estate,  made  his   will   dated  jipril   13th,  1742,  ^-^/w 

and  thereby  devised  to  the  plaintiffs  (in  that  bill)  and  defendant,  Hercy 

Mary  Matthercs  and  Robert  HaUidat/,  and  the  survivor  and  sur-  Dinw'ooot* 
vivors  of  them,  and  the  heirs^  executors,  and  administrators  of 
such  survivor,  all  his  real  estates  in  tlie  counties  of  Berks  and 
Sussex,  and  elsewhere,  in  Great  Britairty  and  all  his  personal  es« 
tate,  to  hold  to  them  the  said  trustees,  ^c.  upon  trust,  that  they 
riiould,  by  and  out  of  the  premises  thereby  devised  to  them,  or 
the  rents,  issues,  and  profits  of  the  testator's  lands,  or  by  sale  or 
mortgage  thereof,  or  of  such  part  thereof  as  to  them  ^ould  seem 
most  expedient,  raise  and  pay  money  sufficient  to  defray  his  just 
debts  and  funeral  expences  in  the  first  place,  and  as  soon  as  tho 
same  might  be  done  after  his  decease,  and  after  payment  of  his 
debts,  Sfc,  to  raise  and  pay  annuities  to  his  three  daughters  till 
their  marriage,  and  upon  their  marriages  to  pay  the  portions 
therein  provided,  and  the  testator  gave  to  the  said  defendant 
Rkhara  Matthews,  the  clear  yearly  sum  of  «£C0,  to  be  paid  hiiii 
hf  the  said  trustees,  out  of  the  said  estate,  until  plaintiff  came  <yf 
wgjB,  for  his  trouble  in  looking  after  the  said  estate  during  plain- 
tiff's minority.  And  the  testator  thereby  charged  all  his  real  and  " 
personal  estate  with  the  payment  of  the  said  several  sums  of 
money,  and  after  satisfaction  thereof,  he  devised  to  the  (present) 
phmtiff  ail  tiie  rest  and  residue  of  his  real  and  personal  estate, 
and  appointed  the  plaintiffs  (in  the  reciting  bill)  and  the  defend* 
ants  Mary  Matthews  and  Robert  HoldaT&ay,  executors  of  his  said 
will.  And  the  bill  further  stated,  that  the  testator  died  in  j^pril 
1743,  without  having  revoked  the  said  will,  leaving  the  (present) 
plaintiff,  his  only  son  and  heir  at  law,  and  three  daughters,  and 
Amt  on  his  death  the  plaintiil's  (in  that  bill)  proved  the  will,  and 
were  desirous  that  the  trusts  thereof  should  be  performed,  and  [  259  1 
had  applied  to  the  defendants  Mary  Matthews  and  Robert  Hold- 
awayj  to  join  them  in  proving  the  will,  and  in  the  execution  of 
the  trusts  thereof,  but  that  they  bad  declined  so  doing,  and  the  tes- 
tator's personal  estate  not  being  sufficient  to  pay  his  debts,  it 
would  be  necessary  to  sell  part  of  his  real  estate,  which  they  could 
aot^ safely  do  witliout  the  directions  of  this  Court,  therefore  the 
(ihen)  plaintiffs,  by  their  bill  prayed  that  the  defendants  Mary 
MaiiAews  and  Robert  JUo/damty  might  either  act  in  the  said 
tfnst,  or  assign  the  same,  and  for  proper  accounts  and  directions 
for  the  management  of  the  estates. 

The  present  bill  stated  further,  that  that  cause  came  on  to  be 
heard  10th  May^  1744,  before  the  then  Master  of  the  Rolls,  when 
Us  Honour  declared  the  will  well  proved,  and  that  it  ought  to  be 
established,  and  the  trusts  performed,  except  as  far  as  to  any  part 
of  the  estate  which  might  be  comprised  in  settlements,  and  Mary 
Jditithews  and  Robert  Holdaway  declining  to  act,  they  were  de* 
to  release  to  tlie  (then)  plaintiffs,  aiid  it  was  referred  to  the 
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Master  to  take  an  account  of  the  testator's  debts  and  Aineral  ei^ 
pences,  and  that  the  same  should  be  paid  out  of  the  personal 
estate  in  a  course  of  administration,  and  in  case  it  should  not  be 
sufficient,  the  Master  was  to  see  what  was  due  to  Maiy  Malihem 
and  Ho/dareay  on  account  of  their  mortgages,  and  to  take  an  ao 
count  of  rents  and  profits  come  to  their  hands,  and  it  was  ordered 
that  the  plaintiff's  real  estate  not  in  settlement,  or  so  much  thereof 
as  should  be  necessary,  should  be  sold,  and  out  of  the  money 
arising  by  the  sale  of  the  estates  comprised  in  the  defendant's 
mortgages,  the  defendants  were  to  be  paid  the  sums  tliat  ahouU 
be  reported  due  to  them,  and  then  such  of  the  testator's  other 
creditors  who  had  a  real  lien  on  his  real  assets,  and  should  not 
receive  a  satisfaction  for  their  demands  out  of  his  personal  estate, 
were,  out  of  the  residue  of  the  money  arising  by  the  said  sale,  and 
out  of  the  said  rents  and  profits,  to  be  paid  what  should  be  le* 
maining  due  to  them,  according  to  the  nature  and  priority  of  their 
said  demands,  but  such  of  the  said  testator's  other  creditors  u 
bad  no  real  lien  on  his  real  assets,  and  should  receive  a  satubctioA 
for  any  part  of  their  demands,  out  of  the  said  testator^s  persooid 
estate,  were  to  receive  nothing  out  of  the  said  real  assets  until  the 
other  creditors  were  thereout  paid  equal  with  them :  and  then  all 
the  said  creditors  were  to  be  paid  what  should  remain  due  to 
them  pari  passu  out  of  the  said  real  assets. 

In  pursuance  of  this  decree,  various  proceedings  were  bad  lie* 
fore  the  Master,  and  some  parts  of  the  real  estate  were  sold,  bat 
before  the  Master  bad  made  his  report.  Lord  Sidnep  Beaucltrk 
died  intestate,  after  which  Bance  filed  a  bill  of  revivor  and  sup* 
plement  against  Lady  Mary  Beauclerk  his  widow,  to  which  she 
put  in  her  answer,  in  which  she  staled,  that  she  did  not  know  of 
more  than  £oO  having  been  received  by  Lord  Sidney  out  of  the 
estate  of  William  Hercy:  she  admitted  having  taken  out  letters 
of  administration,  but  that  his  assets  were  not  sufficient  to  pay 
his  debts  or  the  monies  so  received. 

1  he  present  bill  further  stated,  that  no  further  proceedings 
were  had  iu  the  bill  against  Lady  Mary  Beauclerk,  but  the  decree 
was  prosecuted  with  the  other  parties,  but  that  before  the  Master 
bad  made  his  report,  the  suit  having  become  abated  in  the  manner 
thereinafter-mentioned  (i.  e.  by  the  death  of  Bance  in  1756)  plain- 
tiff, in  Trinity  Term  1736,  filed  his  bill  of  revivor  and  supplement 
against  John  iihipuay  and  others,  stating  the  proceedings  in  the 
cause  of  Beauclerk  against  Hercy ^  the  death  of  Lord  Sidney  Beath 
clerk,  and  of  Bance,  and  that  Bance  had  in  his  life-time  received 
out  of  the  personal  estate,  and  the  rents  and  profits  of  the  real 
estate,  the  sum  of  £bfiO0  and  upwards;  and  that  Bance  was 
seised  of  a  considerable  real  estate,  and  of  personal  estate  to  the 
amount  of  .£'30,000,  and  also  setting  forth  that  it  was  alleged  by 
said  Shipzcay,  that  Bance,  on  the  27th  August,  1754,  made  his 
will,  whereby  he  ordered  all  his  debts  to  be  paid,  and  gave  and 

bequeathed 


IN  TUB  High  Court  of  Chancert.  200 

bequeathed  all  his  real  and  personal  estate  to  Shipway^  his  heirs,  1793. 

executors,  ^c.  charged  with  his  debts  and  legacies,  and  appointed  wv<^ 

Shipway  executor,  and  that  Shipway  had  proved  the  will,  and  Herct 

possessed  himself  of  the  personal  estate,  and  had  entered  upon  dimwoody 
and  was  in  possession  of  the  real  estates  whereof  the  testator  died 
aeised,  and  also  setting  forth  the  settlement  upon  the  marriage  of 
the  said  William  Hercy,  with  Elizabeth^  daughter  of  James  Mat- 
tiews,  dated  lOih  and  11th  June,  1715,  whereby  the  estates  in 
Berkshire  were  settled  to  the  use  of  William  Hercy  for  life,  re- 
mainder to  Elizabeth  for  life,  remainder  to  their  first  and  other 
sons  in  tail,  with  remainders  over,  and  whereby  a  power  was  given  r  jgj  ^ 
to  the  said  William  Hercy  to  mortgage  the  premises  for  any  term 
oi  years,  for  any  sum  not  exceeding  ^400,  and  William  Hercy 
oofenanted  that  such  charge  should  be  paid  off  within  three  months 
ifter  his  decease,  and  that  said  William  Hercy,  in  pursuance  of 
the  power,  mortgaged  the  premises  for  a  term  of  1000  years,  for 
Nfcuring  the  sum  of  <£400,  which  mortgage  aftena  ards  vested  in 
Ann  Heames,  in  manner  therein  mentioned ;  and  that  the  said  Jnn 
^eames  and  other  persons  interested,  had  filed  their  bill  of  fore* 
ddsore  against  Bance  and  others,  and  upon  the  hearing  of  the 
ctuse  7th  of  March,  1 747,  it  was  ordered,  that  it  should  be  re- 
lated to  the  Master  to  take  an  account  as  usual,  and  upon  pay- 
oent  of  die  mortgage  money,  there  should  be  a  re-conveyance  to 
Btoitre  and  the  other  trustees  under  William  Hercy's  will,  but  upon 
tile  said  cause  being  re-heard,  the  decree  was  varied,  and  it  was 
Meired,  that  upon  payment  of  the  mortgage  money,  S^c.  by  the 
pbuntiff,  the  re-conveyance  should  be  to  him;  and  also  setting 
Forth  that  the  Master  by  hb  report,  23d  May,  1753,  reported 
£956.  Ss.  9ld.  to  be  due  to  the  said  jlnn  Heames  for  interest  and 
nitiy  which  sum,  together  with  the  principal  sum  of  <£400  plain* 
jflP  bad  paid,  and  taken  an  assignment  of  the  premises,  and  that 
he  plaintiff  bad  thereby  become  a  creditor  on  the  estate  of  the 
itid  William  Hercy,  not  only  for  the  sums  of  £  400  and  £9.56.  3s. 
Hd.  but  also  for  a  further  sum  of  £50,  and  that  Mary  Marshall 
M  possessed  some  part  of  the  testator^s  personal  estate :  and  also 
letting  forth,  that  since  the  hearing  of  the  original  cause  of  Beau" 
ierk  v.  Hercy,  he,  the  plaintiff,  had  discovered  that  the  greatest 
lilt  of  the  testator's  estates  were  mortgaged  to  John  Goldrcyn 
idU  others;  and  also  setting  forth,  that  Mary  Matthews  and  ito- 
i**  Holdaway,  having  refused  to  prove  the  said  William  Hercy^ 
1SI9  plaintiff  bad  takeu  administration  of  the  personal  estate  of 
lie  laid  William  Hercy  unadmmistered  by  Lord  Sidney  Beauelerk 
M  Bance,  and  that  plaintiff  was  advised^  that  by  the  death  of 
Banee,  the  suit  was  abated,  and  plaintiff  was  entitled  to  revive 
be  same,  and  to  have  the  said  first  mentioned  decree  carried  into 
ixecution:  the  said  supplemental  bill  prayed  that  the  said  decree 
iljght  be  carried  into  execution,  and  the  plaintiff  and  the  other 
reditors  of  William  Hercy  might  have  the  benefit  thereof,  and 
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1793.         ^3^  ShipwMy  might  account  for  all  SMch  parts  of  the  testttor*a  per- 

s^«w  soiial  estate,  and  of  the  rents  and  prolits  of  his  real  estates,  lis  were 

i^ERCT         received  \iy  Bance,  and  that  he  might  admit  assets,  or  account  for 

DiNwooDT      ^^^  personal  estate,  and  in  case  it  should  appear  that  his  (Bn/ice's) 

will  was  duly  executed,  so  as  to  pass  real  estate,  that  so  n^uch  of 
L  ^^  ]  the  real  estate  should  be  sold,  as  should  be  necessary,  and  for 
accounts  against  the  other  defendants,  and  that  the  plaintiff  ^od 
o^ther  creditors  of  Hercy  shoul4  he  paid  their  debts.  Xhe  present 
bill  then  further  stated,  that  the  defendapts,  to  that  bill  put  in  their 
answers,  and  that  Shipway^  in  his  answer,  admitted  assets  to  pay 
the  plaintiff's  demands. 

[But  tlie  answer  of  Shijntay^  having  been  relied  upon  by  the 
]yi  aster  of  the  Rolls  in  giving  judgment  in  this  cause,  it  ia  oiofe 
^lly  stated  here  than  in  the  said  bill^  and  thereb^^  after  bawf 
•dotted  the  proceedings  in  the  former  cause  qi  Be^w;lerk  y» 
Bercjf,  the  deatl^  of  Lord  S.  BeaucUrk,  and  tiiat  Bailee  di^ 
about  the  time  stated  in  the  bill,  having  received  several  auipi  of 
n^oney  out  of  the  testator's  estate,  but  not  amounting  to  ^5fifJQp 
and  made  such  will  as  was  stated,  and  the  defend^pt  e^ectttor 
t^eof,he  stated  that  a  charge  bemg  brought  in  before  the  Ma^Tt 
to  whom  the  cause  was  referred,  upon  the  ^aid  Bqnct,  the  said 
Bame  brought  in  his  discharge  thereto  (this  appeared  by  the  %Vr 
diepce  to  b^  in  the  ^ear  1748)^  ^d  the  Master  prcp^i^de^  tlurou|yk 
spch  charge  and  discharge,  ^l^^reby  it  appeared  wh^  w^  t)ij^  Ifi 
i|aid|  liame'ii  hands ;  and  iM  qr4er  tp  avc^id  seuiug  out  the  i^o^ntii, 
in  relation  to  the  said  Batice^  estate,  ai^d  eiffects,  whicli  v^erf^  v^ 
Yoluminpus,  the  defendant  adfn^ted  he  bad  possessed  a^^ta  of  ib^ 
8|^id  Bauce  to  pay  the  plaintiff's  di^in^ds,  ''  whi^h  ^dmisaiioo.  be 
hoped  ijvould  be  binding  upon  him  w^b  respect  to  the  pliiiptiff 
onty*'  then  adqiittiug  tiie  trfuisaptiqiis  ^s  to  the  mortg^ee,  iind  tIM 
ptauit^  was  thereby  becoipe  9  creditpr,  be  said  that  ne  did  of^ 
citjaim  any  mortgage,  or  incuni|;>fance  affecting  the  estate  of  J€iliiflm 
Herctff  save  the  sum  of  ^405,  d^e  to  the  defenc^ut'a  teatator 
Bance,  by  three  notes  of  hand,  apd  a  farther  sun)  of  .^ICXX  18|. 
fpr  clear  rent  (after  a  deduction),  and  whi^h  he  said  he  ba4  bia^ 
informed  Bance  claimed  before  the  i!4ast?r :  and,  by  his  further 
answer,  the  defendant  said  that  he  had  set  forth  in  the  l^rst  ach^ult 
to  his  account,  a|l  the  goods,  4rc.  p(  liiilia(n  Hercy^  poaaessc^d  \^ 
I}anc€  since  the  time  pf  his  examipatjop  in  the  caqse  Banu  v. 
Uercy,  as  appeared  to  this  defendant  from  the  books  of  accoap^ 
of  the  defendant's  tea^itpr  JPafi^Bf  and  of  whom  and  whe9  he  re^ 
r  2g3  ]  ccived  the  same,  aiyl  also  mi  accpi^nt  of  all  and  every  aum  and 
sppis  of  money  receive^  b|y  Ui^i  dtifendapt's  testator,  or  by  api; 
qther  person  or  perspni^  by  i^ia  pf  d^  pr  ^pf  his  use,  siivce  the  time 
qf  puttii{g  in.  his  examiivitipnj/6r  pr  pu  accou)^  of  the  real  estat^i 
late  of  the  said  WijUiium  .Hwcy  deceased,  wliich  were  pfMses(ie<l 
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rj  the  faid  Bance^  and  to  what  amonnt,  aftd  the  particular  fttnottnt  I^d^* 

►f  snch  rents  ahd  profits,  and  of  whom  and  tvhen  the  said  Banct  wv-^ 

cceived  the  same,  as  appeared  to  this  defendant  by  the  books  of  Herctt 
iccount  of  this  defendant's  testator  Bance:  and  that  tlie  defendant  Dinwoody 
md  also  set  forth  in  the  second  schedule  tb  his  answer,  an  account 
>f  th6  several  payments  made  by  the  said  Bance,  since  the  time 
if  putting  in  his  examination  in  the  said  cause,  as  appeared  to  thfe 
tefendant  by  the  said  books  of  account,  for  which  he  rec^JvMf  kh 
Jtowance ;  and  he  admitted  piersonal  assets  of  Bante  snffident  to 
\ii¥ittT  whnM  he  had  i^eceived  bf  the  petrsotial  estate,  and  rduts  and 
ifofits  of  the  real  estate  of  the  said  fVilliam  Herci/.'] 

And  the  present  bill  further  stated,  that  the  mortgagees  a6d 
rMliifbf angers,  by  tberr  answers,  stated  their  tnoi'tgages  and  hfc^utu* 
HUMes,  ^td  their  respective  claiitis  ill  respect  thereof;  and  fai'the^ 
(fifed,  that  by  reason  of  the  great  intricacy  of  the  said  WilliaiH 
Hert^^i  affairs,  and  (h^  difficulties  attending  the  prosecdtf6Ti  of  th^ 
ttMy  many  6f  the  parties  had  died,  and  the  proceedrngs  had  be- 
i6tfie  Abated,  particularly  that  Shipwatf  was  dead,  having  by  h\i 
Vn^  dated  3d  April,  1762,  appointed  John  Beard,  WiUidm  Dift* 
Wody,  John  Din&oody,  and  Wiltiant  Hallidttify  exdcotots,  which 
John  Beard  and  William  Dimcoody  werie  also  since  dead ;  and  the 
Hll  iho  stated  the  death  of  other  parties,  aiid  who  were  become 
hiit  personal  representatives.  It  furthei*  stated,  that  the  present! 
Mli^dants,  Dinnoody  and  Hd/liday,  had  possessed  assets  of  Ship^ 
iVy  mfficittti  to  aiwv^'er  what  was  owing  from  him,  as  executor  of 
9attt^,  to  the  estate  of  fVilliam  Herey ;  and  prayed,  as  before 
HMd,  that  the  accotmts  dii'ected  by  the  bef^ore-mentioned  decree, 
iffffhc  be  carried  on  against  them. 

Th€  defendants,  Dintooody  and  Efalliday,  stated,  by  their  answer, 
N^nd  decrees,  and  other  means  by  tvhich  the  estate  of  Bance  had 
IMi  diistribtrted ;  and  said  that  they  were  advised,  that  under  thd 
InHMlsbtnces,  the  suit  ought  not  to  be  revived  against  them,  for 
fm  paf  pos^  of  affecting  the  estate  of  Bance  with  any  account  with 
Hfr  pit'es^nt  plaintiff,  Lovelace  Hercy,  who  has  rested  and  siiffi^red  r  264  1 
(f  tfmtiy  years  to  elapse,  and  sufiered  the  funds  to  be  distributed  in 
IHe  mami^  stated,  without  any  objection  or  opposition  thefeto  ;  on 
Iff  contrary,  they  had  insisted  that  he  had  lain  by,  and  suffered 
to  estate  to  be  applied  in  discharge  of  legacies,  and  the  residue  to 
Hi  tfsin^ferred,  under  an  order  bf  this  Court,  as  far  back  As  the 
Ift'  erf  March,  lHll,  vihich  is  twenty  years  ago;  and  therefore 
kttt  Ae  estate  had  been  fully  admitiistered  by  this  Court,  and  the 
Mse  perfectly  at  an  end,  with  the  privity  of  the  plaintiff;  and 
MyMbmitted,  that  the  plaintiff  being  a  party  to  (he  suit,  was 
RHifltf  alrtd  colicluded  by  the  pro(!^edings,  and  all  that  had  been 
Mtt  iti  it* 

Tte  c^u^^  vc^s  heard  the  1st  ind  2d  of  this  month,  by  the 
IfftM^  of  the  Roll!$;  ^tting  for  Lord  Chane^llor. 

Mr. 
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1793.  Mr.  Solicitor-General  and  Mr.  Cox,  for  the  plaintiffs. — l%e 

^-•^^^  plaintiff  is  a  creditor^  suing  for  himself,  and  other  creditors^  of  the 

HiRcv         estate  of  his  father,  and^  as  such,  is  entitled  to  indulgence,  as  least 

DiMwooDY.     ^^  ^^^  ^'  ^^  ^"^^  ^^  ^^^  ^^E^^  ^^  others. 

No  objection  is  set  up  but  mere  length  of  time.     It  is  tnie 

that,  in  certain  cases,  this  Court  will  suffer  length  of  time  to  ope- 
rate in  analogy  to  the  statute  of  limitations;  but  where  there. has 
been  a  decree  for  an  account,  the  Court  will  not  suffer  the  statute 
of  limitations  to  be  pleaded,  1  P.  W.  742  {Hollingskead^B  case). 
There  can  be  no  difficulty  in  this  case,  as  there  was  an  acknoiN 
ledged  balance  in  the  hands  of  Bance,  and  Shipway  has  admitted 
assets ;  and  with  respect  to  McUthews,  the  case  is  plain :  he  was  a 
receiver,  there  has  been  no  decree  against  his  assets,  it  is  a  mere  sim^ 
pie  contract  debt.     He  is  in  the  nature  of  a  trustee,  against  whom 
length  of  time  is  no  bar.    In  Johns  v.  Menhinniot,  about  three 
years  ago,  there  was  a  decree  after  a  great  many  yewrs^-r-^eark  ▼« 
Lane,  2  Vern.  37*  88,  if  an  executor  pays  a  bond  before  mooef. 
decreed,  he  must  pay  the  debt  by  decree,  Opie  v.  Godolphin,  Prec 
Ch.  548. — Earl  of  Pomfret  v.  Lord  Windsor ,  2  Ves.  472,  where 
the  infant  attained  her  age  in  1719^  and  the  bill  was  not  filed  till 
1746,  yet  there  was  a  decree. 
[  9&S  ]  Mr.  Aitorney-General,  Mr.  Lloyd,  and  Mr.  Campbell^  for  tbi[ 

defendants,  Dinwoody  and  HaUiday. — ^This  is  a  bill  merely  by  a 
single  creditor ;  and  though  he  says  he  sues  for  himself,  and  other 
creditors,  he  is  the  only  plaintiff.  He  sued  out  his  administration 
in  1790,  upon  an  estate,  upon  which  he  had  the  same  claim  in 
1764.  He  ought  not  to  be  admitted  to  call  now  for  an  bcodod^ 
after  he  has  stood  by  during  the  cause  against  Shipway  for  so 
many  years.  Courts  give  relief  only  in  cases  of  conscience  and  of 
diligence:  they  will  not  give  relief  where  there  is  delay.  If  die 
plaintiff  was  now  to  recover,  as  he  claims  for  himself  and  other 
creditors,  he  might  say  to  the  other  creditors  that  he  is  not  bomid 
to  distribute  the  effects  among  them ;  he  might  plead  the  statnta 
of  limitations,  or  something  equal  to  it,  by  analogy.  Here  die 
first  suit  was  in  1743.  Under  the  account  directed  in  that  caus^ 
Bance  brought  in  his  charge  and  discharge :  nothing  further  was 
done  in  the  life-time  of  Bance,  though  heUved  to  1755.  In  1756 
the  plaintiff  filed  his  bill  against  Shipway;  and,  in  1757,  Shipwa^% 
answer  came  in,  admitting  assets  o(  Bance:  there  was  then  no  dif- 
ficulty in  proceeding,  yet  he  permits  Bance^a  assets  to  be  distri- 
buted without  interfering.  Mr.  Mitford's  argument  in  Earl  of 
Deloraine  v.  Brorvtie  (ante,  vol.  iii.  p.  633.)  is  here  conclusive :  he 
there  said,  that  a  party  lying  by  so  long,  and  suffering  persons  to 
treat  property  as  their  own,  should  not  have  relief  in  a  court. of 
equity.  But  here  it  cannot  be  called  merely  lying  by :  it  is  ao« 
ceding  to  the  acts  done  as  to  Bance^s  property.  In  all  the  cases 
where  there  has  been  such  delay,  relief  has  been  refused,  HumUm 
yr.  Davis,  2  Ch.  Rep.  44.     St.  John  v.  Turner,  5^  Vern.  418. 

Weftem 


IN  TBB  High  Court  of  Chancbrt. 

iiiem  V.  Cartwrightj  Sel.  Ca.  temp.  King,  34.  Pooley  v.  Bay, 
P.  W.  355.; — Even  in  the  case  of  a  bill  of  review  after  twenty 
ITS,  it  will  not  lie.  Smith  v.  Clay  (cited  ante,  vol.  iii.  p.  639. 
Finch  V.  Finchy  before  the  late  Lords  Commissioners  (ante, 
38.) 

Mr.  Brown,  for  the  representative  of  Matthews,  said — that  upon 
learcb  no  papers  could  be  found. 

This  day  his  Honour  gave  judgment  in  this  cause  to  th«  follow- 

;  effect  : 

Master  of  the  Rolls, — ^The  matter  in  question  is  not  inconsi* 

"able  in  point  of  value,  but  in  precedent  is  very  important  indeed. 

m  same  circumstances  must  happen  very  frequently  in  this  Court, 

irefore  I  thought  it  right  to  consider  it  fully. 

Upon  consideration,  I  think  I  should  not  do  justice  to  the  pub- 

if  I  permitted  this  cause  to  proceed,  as  to  the  accounts  prayed 
kinst  the  estates  of  Bance  and  Shipzvay. 

Hercy*s  executors  filed  their  original  bill  immediately  upon  his 
ith,  and  in  1744  there  was  a  decree  in  that  cause. 
In  1748  Bance  put  in  his  examination. 

Fhis  was  an  important  sera  in  the  cause,  from  which  the  laches 
J  be  imputed. 

fo  1749y  Lovelace  Hercy  came  of  age,  and  found  the  cause  in 
I  stage. 

But  k  appears  diat  soon  afterwards  he  found  that,  in  conse- 
Nice  of  the  incumbrances  of  the  settled  estate,  he  was,  in  fact, 
ided  to  the  reversion,  though  by  the  decree  in  Heames  v.  Bance, 

redemption  had  been  given  otherwise — therefore,  at  this  time, 
was  conusant  of  his  right. 

[n  1750,  Matthews  put  in  hb  examination.  It  is  said  as  to  him, 
I  he  was  an  officer  of  the  Court,  and  bound  to  account  annually. 
i  he  was  not,  in  fact,  a  receiver  appointed  by  the  Court.  The 
I  gave  him  £20  per  artnum  to  manage  the  estate  till  the  son 
le  of  age,  and  1  do  not  know  that  they  continued  the  manage* 
il  after  tliat  time.  He  continued  in  possession  by  the  mere 
Kent  of  Lovelace  Hercy. 

Haithews  was  in  the  habit  of  paying  over  the  money  to  Bance. 
rhese  are  all  the  proceedings  in  this  court. 
io'  1755  Bance  died ;  he  made  Shipway  his  executor. 
Lovelace  Hercy  was  one  of  the  heirs  at  law. 
U  that  time,  he  was  under  no  incapacity  to  sue ;  on  the  con- 
y,  in  1756  he  filed  his  bill  against  Shipway,  and  many  others. 
ji  1757»  Shipway*B  answer  came  in;  and,  by  that  answer,  he 
sted  upon  being  a  creditor  (here  his  Honour  stated  Shipwatfu 

wer.) 

ifter  this,  What  was  it  incumbent  upon  Hercy  to  do  ?    Cer- 

ly  be  was  bound  to  proceed  with  due  diligence. 

In 
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1793»  In  the  mean  time  Chandler  filed  his  bill  against  S/npway,  vA 

^->*»^^  Lovelace  Hercy  was  a  party  to  that  cause. 

Hbrcy  The  former  cause  was  totally  laid  aside  till  1790. 

PmwoooY*         ^"  Chandler  v.  Shipaat/f  a  decree  was  made  fur  the  distribution 

of  Bance's  estate.  Several  motions  were  made  in  that  cause,  to 
which  Lovelace  Hercy  was  a  party,  by  which  Bance's  debts  aod 
legacies  were  paid — Lovelace  He^cy  sits  by^  and  takes  no  notice* 

In  1762  Shipway  died. 

In  1764  Matthews  died. 

These  are  the  material  dates  in  the  cause. 

It  is  insisted,  that  the  Court  b  bound  to  permit  the  plaintiff  to 
revive. 

It  is  said,  truly,  that  it  is  not  like  the  case  where  presumption 
can  be  made  of  a  payment:  for  that  neither  Bance  or  Matthem 
could  discharge  themselves,  but  by  payment  into  Court. 

It  certainly  differs  yeiy  widely  from  the  case,  where  any  peison 
has  a  right  to  call  on  another  for  the  payment  of  money. 

The  plaintiff  must  then  contend,  that  no  distance  of  time  can  bar 
[  268  ]        a  demand  of  this  sort ;  for  if  any  distance  of  time  w  ill  bar,  I  thiak^ 
it  must  be  admitted  there  is  sufficient  laches  in  this  case. 

Ah  to  the  reasoning  in  the  Earl  of  Deloraine  v.  Browne^  I  tbink, 
on  principles  of  public  policy,  the  person  guilty  oS  such  laeb«a 
shall  nol  be  relieved ;  and  if  any  benefit  arise  to  the  accounting 
party,  he  will  be  entitled  to  it  after  such  length  of  time. 

1  am  afraid  there  are  many, other  cases  in  this  Court  luider 
similar  circumstances. 

As  to  the  cases  which  have  been  cited. 

Hollingshead'n  case,  iP.  W.  742.  decides,  that  afteradeciie 
the  statute  of  limitations  is  not  pleadable ;  and  certainly  no  dt« 
nsurrer  lies  to  a  bill  of  this  nature  :  but  nothing  appears  from  that 
case,  but  that  as  a  plea  the  defence  was  not  allowed,  and  that  i 
admit. 

The  Earl  of  Pomfret  v.  Lord  Windsor  is  a  very  extraordimiy 
case,  there  an  infant  was  entitled  to  the  residuary  personal  estate 
of  Lord  Jefferies,  and  there  was  very  gross  conduct  ia  Losd 
THudsor — and  this  is  certainly  tlie  strongest  case  in  favour  of  tha 
plaintiff. 

Johns  V.  Menhinniot  is  a  very  strong  case,  yet  there  were  seve- 
ral circumstances  in  that  case  that  do  not  exist  in  this — there  the 
claim  did  not  arise  tiU  after  a  life  in  being.  It  was  a  fraud  to 
take  possession  of  the  estate  without  notice  to  the  legatees.  The 
estate  was  ordered  to  be  sold ;  but,  in  fact,  never  was  sold.  Tb^ 
receiver  continued  to  keep  possession  until  bis  death,  and  Sir 
John  Molesworth  did  the  same,  and  then  gave  it  up  to  Menhinniott 
and  there  is  no  objection  made  by  Lord  and  Lady  Bayhawi  to  the 
account.  I  doubt  whether  that  case  can  bear  on  the  present.  Do 
they  establish  this  broad  ground,  that,  after  any  length  of  WESa^ 
parties  have  a  right  to  prosecute  such  accounts  ? 

M 
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As  to  the  Earl  of  Deloraine  v.  Browrte,  the  counsel  have  refer-  1791* 

principally  to  the  argument;  for  not  much  was  said   there    by  «^v^ 

J  Court.     \V  iih  respect  to  SmitL  and  Clat/^  of  which  there  is  a  Hbrcy 

y  accurate  note   there,  1  beg  particularly  to  refer   to  the  words      Dimwoobt 
Lord  Camden,  which  are  peculiarly  energetic. 

H«re,  surely,  Lovelace  Uercy  has  slept  upon  his  right,  [  2GD  ] 

Then  it  is  said,  that  the  rights  of  other  persons  are  concerned ; 
but  I  cannot  say  that  creditors  shall  come  at  any  distance  of 
le :  they  must  abide  by  the  conduct  of  the  party  who  manages 
^  cause. 

Huet  V.  Fletcher,  1  Atk.  467.  St.  John  v.  Turner,  2  Vern. 
8.  Western  v.  Cartwright,  Ca.  temp.  King,  34.  Poolet/v,  Ray, 
P.  W.  355.  which  I  mention  for  the  particular  manner  in  which 
nd  Cowper  grounded  his  decree^  as  I  think  it  appears  by  the 
agister's  book. 

Then  am  1  bound  by  any  rules  ?  The  cases  depend  on  their 
rticular  circumstances. 

I  do  not  agree  that   it   is  perfectly  clear  that,  at  Bonce's  death, 
tvas  indebted  to  Ilercy.     It  appears  that  some   payments  were 
ide  after  his   examination.     What  did  jF/erry  do  when  he   came 
age  f     He  permitted  Bance's  estate  to  be  divided. 
Therefore,  after  this   length  of  time,  and  so  many  representa- 
»D9,  I  think  these  accounts  should  not  proceed. 
Aa  to  costs- 
It  is  very  likely  that  if  the  accounts  were  taken,  it  might  turn  out 
at  a  balance  was  due,  and   there  have  been   some  neglects  oa 
dh  sides — and  perhaps  there  is  no  case  in  point :  theirefore  I  may 
» injustice  by  giving  costs.     If  it  was  necessary,  in  order  to  deter 
mifar  suits,  I  would  give  costs:  but  as  this  case  stands  very 
uch  upon  its  own  circumstances^  I  do  not  see  ^ny  objection   of 
at  3ort. 

Mr.  SoHcitor-GeneraL — ^Then  this  must  be  on  the  terras  that  the 
sfendants  wave  all  claims  on  Hercy^s  estate,  and  pay  the  costs  of 
le  original  suit 
To  this  the  Master  of  the  Rolls  assented. 

Bill  dismiesed  (a)*- 

(«)  See  all  the  cases  upon  the  sub-      the  case  of  Lord  DHortdne  v.  Browne^ 
et  of  Icujsrth  of  time  being  a  bar  to      ante,  vol.  lii.  6o3'f 
laMble  reKef  coUeeted  in  a  note  to 
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Uttbrson  .  .  .  •  Plaintiff, 

8.  c. 
t  IVff.  Jon.  95.     Mair  the  Executor,  and  Others,  the  Assignees  of  I  |^^  nilMiti. 
Lincoln't-lim         ELIZABETH  Tyler,  a  Bankrupt,  deceased,       i  ^-^WDoanis, 

Hmn,  lOth  April.  *  ^^  *       ^  , 

S«St?r"*Jd**  T^^  ^*"  '**^^^*  ^^^  previous  to,  and  in  the  year  1781,  £Sm- 
mwimM  of  a  ^^^^  '^H^^^,*  heretofore  of  London^  but   now  deceased,  wss 

cer^Ocated  bank-  R  very  considerable  navy  agent,  and  having  in  jlugust,  in  the  said 
rnpt  deceased,  year  1781,  occasion  to  borrow  a  sum  of  money,  applied  to  the 
Se  wi>^dt  P'aintiff  to  assist  her  with  the  loan  of  £10,000  Bank  3  per  cent. 
norred ;  drainr.  consolidated  annuities,  upon  her  giving  him  an  engagement  to  re- 
re r  allowed :  the  place  in  his  name  a  like  capital  sum,  and  in  the  mean  time  to  pay 
befog  m!ble  to  the  ^^1°  &Q  interest  equal  to  the  amount  of  the  dividends  on  the  said 
cfeditor;  andthe  Stock,  and,  as  a  fiurther  security,  making  a  deposit  with  him  of 
aMignees  to  the  the  grand  bill  of  sale  of  a  vessel  called  The  LadyTowushend,  of 
ticcBtor  only.      ^{jjch  she  was  at  Uiat  time  the  sole  owner.    That  the  plaintiff,  on 

the  27th  of  ^i/gtn^,  1781,  executed  to  the  sM  E/izabeih  Tyler 
a  letter  of  attorney,  empowering  her  to  sell  ^10,000  Bank  Sper 
cent,  consolidated  annuities,  then  standing  in  the  plaintiff's  name, 
and  the  said  Elizabeth  Tyler  thereupon  signed  and  delivered  to 
the  plaintiff  a  memorandum  in  writing,  m  the  words  and  figures 
following  (that  is  to  say)  ^'London,  27ih  Jugust,  1781,  Ido 
hereby  promise  to  replace  and  pay  the  dividends  of  «£  10,000  con* 
aolidated  Sper  cent,  annuities,  in  die  name  of  John  Uttereot^  Eaq. 
for  the  sale  of  which  he  has  given  me  a  power  of  attorney,  dated 
27th  August,  1781 :  As  a  security  for  the  above,  Mr.  tltlerem 
has  got  my  assignment  of  the  ship  Lady  Tawnshend,  which  b^  is 
to  return  on  my  fulfilling  the  above.  (Signed)  Elizabeth  Tyler  f 
And  the  siud  Elizabeth  Tyler,  at  the  same  time  delivered  to  the 
plaintiff  the  grand  bill  of  sale  and  assignment  to  her  of  the  said 
ship  Lady  Tawnshend,  and  for  whidi  plaintiff  gave  her  a  receipt 
and  undertaking  to  return  the  same  on  her  fulfilling  her  aforesaid 
agreement : 

That  the  said  Elizabeth  Tyler  afterwards  sold  out  the  said  capi* 
tal  sum  of  ^10,000  consolidated  3  per  cent,  annuities,  and  received 
the  produce  thereof: 

That  in  March  1786,  a  commission  of  bankrupt  issued  against 
said  Elizabeth  Tyler,  and  she  was  thereupon  found  and  declared  a 
[  271  ]  bankrupt,  and  the  defendants  Sir  E.  Vernov,  Knt.  Thomas  HatSF 
key,  John  Mair  (since  deceased)  and  Malcolm  Cockburn,  were 
chosen  assignees,  and  the  said  Elizabeth  Tyler  afterwards,  in  her 
life-time,  duly  obtained  her  certificate  under  the  said  commis- 
sion: 

That  Elizabeth  Tyler  did  not,  previous  to  the  issuing  of  said  re> 
commission  of  bankrupt  against  her,  transfer  into  the  name  of 
plaintiff,  or  pay  to  or  account  with  him  for  the  amount  or  value 
of  the  said  capital  sum  of  «£lO,000  three  per  cent,  consol.  annoi- 

ties, 
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aeSi  or  any  part,  thereof,  and  therefore  the  plaintiff,  at  a  meeting  1793. 

>f  the  commissioners  under  the  commission,  held  for  receiving  n^vw 

)roof  of  debts,  offered  to  prove  the  sum  of  £712.  IO5.  being  the       Utteriom 

vlue  of  j£  10,000  three /7erce/l^  consol.  Bank  annuities,  on  said  Miujiu 

)th  day  of  March,  l7S6f  the  time  of  issuing  said   commission  of 

bankruptcy  against  said  Elizabeth  Tyler ;  but  the  assignees  object- 

Dg  to  the   admission  of  such   proof,  the  plaintiff,  in  December 

787>  preferred  bis  petition  to  the  then  Lord  Chancellor,  praying 

hilt  he  might  be  at  liberty  to  go  before  the  said  commissioners  ia 

be  said  bankruptcy,  and  prove  the  value  of  ^K),000  three  per  ce/i^. 

onaolidated  Bank  annuities,  as  upon  the  day  of  issuing  the  said 

ommission,  and  that  he   might   be   paid  by  Messrs.  Mildred  and 

Zom  bankers,  the  sum  of  £825.  165.9^.  deposited  in  their  hands, 

leii^  the  produce  of  said  ship  Lady  Towushend^  which  had  been 

old  by  the  said  assignees,  witli  the   consent  of  the  plaintiff,  and 

list  the  plaintiff  might  come  in  as  a  creditor  on  the  bankrupt's  es< 

lie,  for  the  difference  of  the  value  of  said  <£  10,000  Bank  three 

€t  cent,  annuities,  after  deducting  the  said   sum  of  £825.  165.9^* 

eposited  in  their  hands,  being  the  produce  of  the  said  ship  Lady 

?awnshendf  which  had  been  sold  by  the  said  assignees,  with   the 

cmaent  of  plaintiff,  and  receive  a  dividend  upon  such  difference, 

qpni  with  the  rest  of  the  creditors  who  had  or  should  prove  debts 

nder  the  said  commission : 

That,  upoD.hearing  the  petition,  it  was  ordered  that  it  should 
a  referred  to  the  Master,  to  take  an  account  between  the  plain- 
M  end  said  Elizabeth  Tyler  the  bankrupt,  relating  to  the  said 
^10,000  three  per  cent.  Bank  annuities ;  and  by  order  made  25th  of 
^amtary,  1788,  it  was  ordered  that^plaintiff  should  give  to  Messrs. 
^ildrea  and  Co.  authority  to  pay  the  said  assignees  said  £825. 
6$m  9d.  deposited  in  their  hands,  as  the  proceeds  of  the  said  ship 
lod^  Townshend,  which  authority  the  plaintiff  gave  to  the  assignees,  £  972  J 
wd  they,  by  virtue  thereof,  received  from  the  said  Messrs.  Mil- 
'red  and  Co.  the  said  £825.  l65.9^*  that  the  Master  by  his  report 
SdJpril,  1789i  certified  that  the  market  price  of  said  «£  10,000 
Smk  3  per  cent,  annuities  on  the  9th  of  March,  1786,  when  the 
oannission  of  bankrupt  bsued  against  the  said  Elizabeth  Tyler, 
pas  70|  percent,  which  would  have  produced^ £79012.  lOs.  and 
liich  £7,012.  105.  the  plaintiff  afterwards  petitioned  the  Chan- 
ellor  that  he  might  be  at  liberty  to  prove  as  a  debt  under  the  said 
oaimission ;  and  upon  hearing  tliat  petition,  it  was  ordered  that 
le  parties  shduld  proceed  to  trial  at  law  upon  the  issue,  whether 
•id  Elizabeth  Tyler  was  indebted  to  the  plaintiff,  at  the  time  of 
er  becoming  bankrupt,  in  any  and  what  sum  of  money,  in  re- 
pect  of  the  £10,000  3  per  cent,  consolidated  annuities;  and  further 
irections  were  reserved  until  after  the  trial  of  said  issue : 

That  upon  the  said  trial  of  the  issue,  the  jury  by  consent  found 
ferdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
to  be  stated : 

That 
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That  a  case,  stating  the  facts,  as  agreed  to  between  tbe  parties 
was  argued  before  the  Court  on  the  5th  of  February ^  1790,  wheri 
it  was  ordered  iliat  judgment  shouKi  be  entered  for  the  plaintifl; 
which  VI  as  accordingly  done ;  a  verdict  was  entered  for  the  plarntiflf 
for  «t*5,730,  being  the  value  of  ^10,000  three  per  cent,  consol.  an- 
nuities, at  57 i  per  cent,  the  market  price  of  that  fund,  on  Sd  ofMaVf 
1785,  when  it  was  proved  the  said  Elizabeth  Tyler  became  ban- 
rupt ;  that  the  assignees,  not  being  satisfied  with  the  rerdicV  ^P^ 
ptied  by  petition  to  the  Lord  Chancellor^  and  obtained  an  ixtiat 
for  a  new  trial;  and,  m  Michaelmas  Term  1790,  tbef  isaoe  wav 
tried,  when  a  special  verdict  was  found,  which  was  twice  afj^Ml^' 
and  in  Hilary  Term  1792,  the  Court  gave  judgment  for  the  as^K- 
nees ;  and,  m  consequence  thereof,  the  claim  which  had  been  Mt*' 
tered  on  behalf  of  the  plaintiff,  in  respect  of  said  j6  10,000  BiMk, 
npon  the  proceedings  under  said  commission,  has  been  since  dt^ 
punged  from  the  proceedings : 

I'he  pldhitifF  therefore  insisted,  that  being,  by  the  decision  of  tllBf 
said  Court  of  Khig's  Bench,  prevented  from  proving  any  deibt  U 
respect  of  the  said  ^10,000  Hank  3  per  cent,  consol.  annuitiel^ 
tmder  said  commission  of  bankrupt,  and  receiving  a  dividend,  that 
he  had  a  demand,  and  was  a  creditor  upoti  the  said  Eliz^betH  T^Uf 
personally,  in  respect  thereof,  and  the  mteresl  or  dividends  thefeof,' 
and  to  have  said  stock  replaced  by  her,  out  of  her  property  df 
^ects,  remainmg  afler  payment  of  the  debts  proved  mider  MA 
commission,  and  such  property  as  was  acquired  by  her  after  ite* 
obtained  her  certificate :' 

That  Elizabeth  Tyler  died  on  15ih  Marchy  1791,  having  fmda* 
her  will,  dated  ?7lh  February ^  1791,  and  tliereby  appointed  thtf* 
defendant  Mairj  and  others,  executors  and  trustees ;  and  that  ifar 
defendant  Mair  had  alone  proved  said  wiH,  and  was  the  sole  actinif 
executor,  andT  had  possessed  himself  of  Elizabeth  Tyler's  estate 
and  effects,  to  a  considerable  amount : 

I1iat  the  assignees  had  paid  the  several  creditors  who  had  proved 
^bts  under  said  commission  205.  in  the  pound ;  and  said  Jdfiv 
Mairy  one  of  said  assignees,  had  lately  died,  having  previous  therefor 
accounted  for  such  part  of  said  bankrupt's  estate  as  Came  ta  his 
bands,  onto  the  other  assignees,  and  that  they  now  have  hi  thdif' 
.  hands  an  overplus  of  bankrupt's  estate  to  a  large  amount^  wfateh 
remains  onaccounted  for  to  the  defendant  Mair^zs  acting  execntof ' 
wider  the  will  of  Elizabeth  Tyler: 

That  the  plaintiff  having  applied  to  the  defendafnt  Mair^  actifi((' 
executor  of  said  Elizabeth  Tyler,  to  purchase  and  re-transfer  into 
his  name  the  capital  sum  of  «£  10,000  Bank  3  per  cent,  annuicidr, 
and  to  pay  to  him  a  sum  of  money  equivalent  to  the  amount:  df 
the  dividends  that  would  have  accrued  due  thereon,  and  the  d^ 
fendant  Mair  having  refused  to  pay  the  plaintiffs  demitnd,  the 
plaintiff,  m  Hilary 'Yeim  1792,  commenced  an  action  at  lair  lb* 
the  Court  of  King's  Bench,  against  the  said  defendanft  Marf^  tU  fif6 

acting 
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executor  of  the  said  Elizabeth  Tyler ,  upon  the  aforesaid         1798* 
lenl  or  undertaking  of  the  £7th  of  Jugmt^  1 78 1 ,  and  the  ^^^^^ 

ant  Muir  having  put  in  a  plea  of  plene  adminUtravUf  the       I^ttemoi 
was  tried  at  the  sittings  after  TrinityTerm,  when  tlie  plain*-  mIjuu 

tained  a  verdict  for  £11,300,  besides  costs,  and  caused 
ent  to  be  entered  up  thereon  for  that  sum,  against  the  future 
of  EUzahtth  Tyler,  when  they  should  come  to  the  bands  of 
fendant  Mair,  her  executor. 

i  bill,  therefore,  suggesting  that  the  defendant  Mair  bad  pot  [  274  ] 
dpiinistered  the  assets  of  his  testatrix^  and  that  a  cousidar- 
lart  thereof  remained  in  his  hands,  charged  that  Elizabeth 
at  tlie  time  of  her  becoming  a  bankrupt,  was  possessed  of» 
itied  unto  effects  and  property  to  the  amount  of  many  thou- 
louuds  more  tlian  sufficient  to  pay  the  said  creditors,  who 
1  under  the  said  commission,  the  full  amount  of  their  debta; 
At  said  defendants,  the  assignees,  possessed  themselves  of  her 

tand  that  they  have  paid  the  several  creditors  who  so  proved 
bts,  £05.  in  the  pound,  and  that  a  balance  of  £l5fi00,  and 
dsy  remaiiied  in  their  hands. 

;  bill  further  charged,  that  tine  ^aid  assignees  received  several 
lums  of  nioney  out  of  the  bankrupts  estate  (particulariaiiig 

after  tl^ey  had  paid  said  bankrupt's  creditors  *20$.  in  the 
I,  and  that  tjie  same  remained  u^  their  hands,  and  said  Eliza" 
^Jfler,  after  she  obtained  hfr  certificate  under  said  commis^- 
:arned  on  tradt^  or  business,  and  thereby  acquired  property  to 
CPP^iderat^le  amount,  which  bad  been  received  by  defendant 
f  as  her  executor,  and  tlyit  the  defendant  Mair  threatened  to 
ppn  the  defendants,  die  assignees,  for  the  money  remaining 
IT  b^ds  pn  balance,  of  their  acicounts,  and  to  collect  the  out'- 

g  particulars  of  her  estate  >  tluit  tiie  assignees  threatened 
legr  wQA|ld  settle  their  accou))i;i  with,  and  pay  over  the  balance 
t  said  defeudmit  Mair,  as  sucii  execi^tor,  which?  if  they  should 
14.  piaintiff  charge^  th^r^  is  great  rea$on  to  apprehend,  from 
fqumUoMCki  au4  situation  qf'  said  defendant  Mair,  the  same 
^  iost  gnd  diwpated,  and  that  dffondant  Mair  is  now  an  im'- 
r  person  to  be  intrusted  with  the  receipt  theieof,  so  that  the 
lis  v^iil  n9.t  be  able  to  obtain  froip  him  a  specific  perform- 
OT  said  Elizabeth  TyUr'%  agreemeiWt  with  plaintiff,  dated  £l84 
{^y  1781,  or  any  satisfaction  out  of  her  estate  or  property,  in 
ct  of  the  value  of  tl^e  said  .£10,000  stock,  or  the  interest 
of,  aud  therefore  the  plaintijff'  insists  that  the  defendants,  the 
tifis  of  saip  banl(^iupt»  ought  to  pay  ti^  the  plmitiff  said 
3Q0,  the  amount  of  sucb.  damagesi  and  al^q  the  costs  of  said 
9, 014^  q/*  tke  property  Qf  ^ects  of  th^  said  Elizobgth  Tyler, 
i|9Mig  iu  their  hands  as  aforesaid ;  and  the  said  assignees  ought 
1  ff iUrainedi  by  the  injunction  of  the  Court,  from  paying  over  [  275  ] 
ij  f ajd  Jame^  Mair,  aivl  that  he  oughtj^  in  lika  manner  to  be 
uped  from  reciriviMg  4rom  them,  any  part  of  the  monies  and 

effects 
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1793.         effects  in  their  hands  belonging  to  said  Elizabeth  Ti/ler;  and  (he 
^^*^*^  bill  prayed  an  account  of  the  bankrupt's  estates  come  to  the  faandi 

^"J[**®"  of  the  defendants,  and  that  the  defendant  Mair  might  pay  the  ba- 
lance in  his  hands  into  Court,  and  the  defendants,  the  astigneet^ 
mi^ltt  be  restrained  from  paying  the  balance  in  their  hands  to  the 
defendant  Mair^  and  the  delendant  Mair  from  receiving  the  tame, 
and  that  the  bill  might  be  taken  as  a  bill  of  discovery  only  agunst 
the  defendant  Afatr ;  and  for  a  receiver. 

The  defendants,  the  assignees,  put  in  a  demurrer  to  the  ivfaole 
discovery,  and  to  the  relief  prayed  against  them  by  the  bill ;  with 
•n  answer,  admitting  the  bankruptcy  of  Elizabeth  Tyler,  and  that 
they  (together  with  John  Mair,  deceased)  were  chosen  assigneeir. 
and  that  they  were  the  surviving  assignees  at  the  death  of  £/tza6M 
Tyler,  and  that  the  defendant  Mair  was  her  executor,  and  hal^ 
proved  the  will. 

The  demurrer  being  set  down  for  argument — 

Mr.  Jttomey-General,  Mr.  Mansfield,  and  Mr.  Straifori,.m 
aopport  of  the  demurrer. — ^The  short  ground  of  this  demurrer  a^ 
that  every  creditor  of  a  deceased  person  cannot  call  upon  the  ae- 
veral  debtors  of  that  person,  but  can  only  call  upon  the  exectftOr. 
of  the  deceased  person,  to  sue  the  debtors  to  his  estate :  ilua  is 
determined  in  Elms/ie  v.  M*Julay  (ante,  vol.  iii.  p.  6S4).  In'  tlw 
present  case,  the  application  ought  to  have  been  by  petition  in  ttto/ 
bankruptcy  :  otherwise  every  creditor  who  becomes  such  after  tlie 
act  of  bankruptcy,  and  consequently  cannot  prove  under  the  com- 
mission, may  tile  a  bill  against  the  assignees.  Here  the  only  claim 
of  the  plaintiff  is  to  be  paid  out  of  the  assets  of  Mrs.  I^l&, 
The  assignees,  for  any  surplus  they  have,  are  answerable  ooiy  to 
her,  or  her  representatives.  If  there  could  be  any  title  to  file  tiib 
bill,  it  must  be  as  representative  of  the  bankrupt,  which  the  plain* 
tiff  is  not.  But  in  this  case,  even  the  representative  of  the  bank- 
rupt could  not  file  this  bill,  but  must  proceed  by  petition ;  and  if 
the  plaintiff  had  done  so,  there  would  have  been  a  short  answer 
[  £76  ]  to  the  application,  that  there  is  a  petition  by  the  creditors  wSo 
have  proved,  for  interest  out  of  the  surplus,  which  (if  it  succeeds) 
will  exhaust  the  fund. 

Mr.  Solicitor^General,  Mr.  Grant,  and  Mr.  Stanley,  for  the* 
plaintiff. — If  this  demurrer  be  any  thing,  it  is  a  demurrer  to  tke 
whole  bill ;  and  then  it  is  over-ruled  by  the  answer.  But  the  de- 
murrer is  bad  in  principle.  It  is  not  true  that  a  creditor  canbot 
call  upon  any  person  but  the  representative  of  his  debtor.  It  ni 
by  no  means  uncommon  to  make  other  persons,  bavinjf  the  pn^ 
perty  of  the  debtor  in  their  hands,  parties,  as  well  as  the  represcnii* 
tives :  as  in  the  case  of  the  Bank  and  South^eea  House,  which  realiv 
are  debtors  to  the  estate.  In  the  case  at  the  Rolls,  the  first  suit 
was  against  Jane  Ogilty,  as  executrix  of  her  husband  John  Ogifty, 
and  they  had  sued  out  a  ire  exeat  regno  against  her;  it  was  impos- 
aible  for  her  to  account  for  the  estate  of  Patrick  Ogiky,ior  Jahftr 

title 
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id  not  accrued ;  therefore  it  seemed  necessary  to  have  an 
t  of  Patrick  Ogilvy's  estate  against  his  executor.  The 
r  of  the  Rolls  dismissed  tiie  bill,  but  excepted  the  case, 
there  was  a  collusion  between  tlie  executor  and  the  pos- 
of  the  fund.  When  that  is  the  case,  a  bill  of  this  sort  may 
ported.  It  is  so  laid  down  by  Lord  Hardwicke  in  Newland 
mpion,  1  Ves.  105.  There  may  be  cases  where  the  executor  is 
troper  person  to  have  the  assets,  and  where  the  Court  would 
t  a  receiver ;  as  where  the  executor  is  insolvent,  Taylor  v. 
2  Atk.  213.  Here  we  have  charged  that  Mair  is  insolvent, 
t  that  there  would  be  danger  in  letting  the  fund  come  to  his 
and  the  demurrer  admits  all  the  facts  in  the  bill  to  be  true. 
Msiat  then,  that  we  may  not  shew  this  to  be  a  case  for  a  re- 
;  therefore,  though  the  matter  of  the  demurrer  may  be  such 
lid  go  to  the  dismission  of  the  bill,  tliat  may  be  no  reason 
lere  should  not  be  an  answer. 

Altorney-General^  in  reply. — In  the  present  case,  the  plain- 
lot  entitled  to  either  the  discovery  or  the  relief,  because  the 
^ry  is  ancillary  to  the  relief,  and  he  cannot  have  the  relief, 
\t  the  Court  laying  down  the  principle,  that  every  creditor  of 
may  file  a  bill  against  every  debtor  to  it.  Is  it  useful  for 
lurt  to  have  such  a  jurisdiction  i  admitting  that  Afa^V  may 
w  be  so  proper  a  person  to  have  the  administration  of  the 
as  at  the  tune  he  was  appointed ;  on  a  bill  filed,  a  proper 
would  have  been  appoint^  receiver.  So  in  the  case  of  col* 
between  the  personal  representative,  and  the  person  having 
id,  a  receiver  would  be  appointed.  The  case  of  the  Bank 
th'^ea  House  being  ordered  to  transfer  a  sum  belonging  to 
tator,  to  the  Accountant-General,  is  rather  against  the  re- 
(I  the  case  of  a  private  debtor.  EInulie  v.  Ogilvt/f  is  an 
ity  directly  with  us ;  it  was  dismissed  on  the  very  principle 
creditor  cannot  maintain  a  bill  againsi  the  debtor  of  his 
\  collusion  was  not  charged :  if  it  had  it  would  not  have 
jfficient.  As  to  there  being  a  demurrer  and  answer,  the  de* 
is  to  one  part  of  the  bill,  the  answer  to  another,  which  does 
er*rule  the  demurrer. 

d  Chancellor. — Here  the  answer  does  not  touch  the  matter 

d  by  the  demurrer.     But  there  seems  no  justice  in  such  a 

ding  as  this.    If  it  is  clear  that  the  bill  ought  to  be  dismissed 

bearing,  it  may  be  so  upon  demurrer.     This  bill  is  by  a  ere- 

rbo  has  obtained  judgment  quando  accideritit,  therefore  it  is 

I  far  as  it  seeks  a  discovery  against  the  executor;  because  if 

a  debt  accrued  after  the  act  of  bankruptcy,  it  would  give 

title  to  the  surplus.     But  the  assignees  are  made  parties 

'  because  they  may  pay  to  the  representatives ;  the  consequence 

be  that  every  creditor  might  support  a  bill  against  every 

•    And  cui  bono?    If  tlie  executor  is  improper  (and  here 

he 
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be  seems  sufficiently  charged  to  be  insolvent)  the  Court  would  ap- 
point a  receiver  who  might  bring  actions,  and  ihere  would  then  be 
no  more  parties  before  the  Court  and  no  delay.  Suppose  it  was 
clear  that  assignees  would  pay  over  a  surplus  to  an  insolvent  exe* 
cutor,  the  Court  would  restrain  him  from  receiving ;  so  that  crediton 
may  always  be  provided  for  in  a  shorter  way  than  by  such  a  bill. 

Demurrer  allowed  (a). 

(«)  The  doctrine  upon  this  ml^ect      EimslU  v.  M^Aulap^  ante,    voU  UL 
b  coUeeted  io  «  note  to  the  case  of     624. 
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jAbkll  v.  Hbathcotb. 

TTPON  exceptions  to  the  Masters  report.  The  estate  of  wfaidi 
^  the  titJe  to  a  third  was  now  in  question,  belonged  to  John 
Nodes,  and  was  the  subject  of  a  mamage  settlement,  by  which  il 
was  made  subject  to  a  charge  of  «£lOO  a  year,  for  the  life  of  hit 
wife  Caiherim  (afterwards  Caihehne  Edwards)  and  subject  there* 
tOy  was  settled  uppn  die  male  issue  of  the  marriage  in  tad,  remain- 
der to  the  female  issue  of  the  marriage.  The  settlement  was  con- 
firmed by  his  will*  John  Nodes  died,  leaving  three  sons  and  three 
daughters.  Of  diese  sons,  Charles  Hodes  died  soou  after  tbei 
father^  without  issue.  Of  the.daughters,  Sarah  was  married  to 
Robert  Jaques,  junior,  Catherine  remained  unmarried,  and  Mar* 
garet  Mary  afterwards  married  Richard  Price.  A  commission 
of  bankrupt  issued  against  J^9i/e«>  junior,  the  husband  of  Sarah^ 
4tli  of  Aprils  1775.  Shemood  and  Northage  were  chosen  as- 
signees. On  the  26th  of  May,  1776,  Jtf^?ie5  the  younger  obtaiiied 
his  certificate.  In  August  following,  Henry  Nodes  (surviving 
bis  brothers  John  and  Charles,  who  bolh  died  without  issue,) 
also  died  without  isi^ue,  by  >Ahich  event  the  estate  descend* 
ed  in  undivided  thirds,  upon  Sarah  J  agues  (or  Robert  JagueSf 
junior,  in  her  right)  Catherine  Nodes  and  Margaret  Mary 
Nodes  (afterwards  Margaret  Mary  Price.)  On  the  25th  of 
July,  1781,  the  commissioners  undtr  Jaques,  junior's,  commis- 
sion, made  a  bargain  and  sale  to  the  assignees,  of  all  such  right 
and  interest,  or  possibility  of  interest  as  Jaques,  in  right  of  his  wQie, 
might  have  to  the  undivided  third  purt  of  the  estate.  And  in  the 
same  year  some  timber  being  felled  on  the  estate.  Price  and  his 
wife  tiled  a  bill  of  interpleader  against  Jaques  and  bis  wife,  and  the 
assignees  praying  that  it  might  be  settled  to  whom  the  third  part  of 
the  produce  should  be  paid  \  and  the  assignees,  by  their  answer  to 
that  bill,  disclaimed  for  themselves  and  the  other  creditors  of  Jaques 
the  younger,  all  title  to  the  same.  Afterwards,  on  l6th  February^ 
1782,  the  ai^ignees  were  upon  petition  removed,  and  Jaques  the 
father,  was  chosen  sole  assignee,  and  an  assignment,  bearmg  date 
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Febrmti/j  178^,  wa«  ^xecut^d  by  SAeroK^od  and  NorthagB         1793. 
I  imd  by  indentures  of  leade  and  rele^ue,  dated  ^th  and 

February,  1782,  reciting  the  above  matters,  and  the  death 
ff  Nodes  without  issue,  and  SardKs  {pt  said  Robert  Jatjues,      Hbathcots. 
Mtonringentided  to  one  undivided  thirdpait  of  the  premises,        |^  279  ] 
it  dolfbts  had  arisen  whether  the  remainder  expectant  to 
9(tfiah  was  entitled,  did  not,  by  virtue  of  the  said  commis- 
le^dtnld  V6^ed  in  the  commissioners,  and  therefore  they  had 
A  the  ^id  bargain  and  sale ;  and  reciting  also,  that  Sherwood 
rHha^e^znA  all  die  other  creditors  of  said  Jerques  tbe  younger, 
eaten  dieir  claims  to  their  debts  (except  two,  which  Ja^ueSp 
Qtrdertoolc  by  such  deed  to  pay)  Jaques  the  elder,  bargained, 
id  released  to  Jaques  the  younger,  that  undivided  third  part 
premises  comprised  in  the  bai]^in  and  sale  of  the  2,5th  of 
78 1>  and  the  right  and  title  of  Jaques  the  elder  therein, 
^ous  Co  some  of  these  transactions,  out  after  the  death  of //e;zry 

and  consequently  when  the  estate  had  descended  iipon  the 
dpfli'ceners  in  undivided  third  parts,  Margaret  Mary^  being 
to  be  married  to  Richard  Price,  a  settlement  was  mad[e,  in 
i))btiQn  of  that  marriage,  by  which  her  undivided  third  part 
piretnises  was  settled  to  the  use  of  Richard  Price  for  life, 
dbr  to  Margaret  Mary  for  life,  remainder  to  the  trustees 
rand  Smith  to  preserve  contingent  i^maiiiders,  remainder  to 
!  of  the  children  of^  the  marriage ;  arid  in  the  settlement  was 
fed  a  power  for  the  trustees,  with  the  consent  of  the  said 
t2  Price  £lnd  Margaret  Mary  his  wife,  to  make  sale  of,  and 
,  sfurrender,  and  assure,  or  convey  in  exchange,  for  or  m  lieu 
}it  manors,  lands,  or  hereditaments,  to  be  situate  somewhere 
*bifid,  all  or  amy  of  the  said  freehold  and  copyhold  lands,  Sfc. 
f  granted,  for  the  best  price,  8^c.  in  money,  or  for  such  other 
(tnt  in' manors,  tdnds,  or  hereditaments,  as  should  to  them 
Ate^  (with  colis^nt  as  aforesaid)  seem  rieasonable,  arid  for 
ufpose  by  any  deeds,  ^c.  to  revoke,  determine,  and  make 
16  uses  thereinbefore  limited,  and  declare  such  new  uses  as 

be  necessary  in  the  said  p^eriiises.  The  present  plaintiffs 
bnving  purchased  the  undivided  third  part  of  Jaqjies  and  his 
Sled  his  bill  against  Catherine  Nodes  (who  was  entitled  to 
t  third  part)  and  against  Price  and  his  wife,  and  their  daugh- 
liKerine  Nodes  Price(\\\\o  are  entitled  to  the  remaining  third)  [  280  ] 
Id  against  the  annuitants  and  trustees ;  and  upon  the  hearing 
t'etfude,  a  decree  was  made'  29th  January,  1788,  by  which  it 
fetted  to  the  Master  to  enquire  in  what  shares  and  propor- 
'he  parties  were  entitled  to  the  estate  in  question.  On  tlie 
'May,  1789>  the  Master  made  his  report, that  the  plaintiff 
make  a  good  title  to  one  undivided  third  part  of  the  premises  in 
j»n  (being  the  part  which  was  the  subject  of  the  present  bill) 
tr  to  the  mortgage  and  annuity  affecting  the  same;  that  Ca* 
;  Nodes  could  make  a  good  title  to  another  undivided  third 
L.  IV.  e        "  part ; 
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1733.         part;   and  that  Richard  Pricey  Margaret  Mary  his  wife,  ancf 

ws-*'  Catherine  Nodes  Price  their  dau^hter^  could  make  a  good  titk 

Abbll  io  the  remaining  third  part.    The  defendants  in  that  suit  excepted 

Hkatmcoti.     ^^  ^^^  report,  in  order  tnat  the  plaintiff's  title  might  be  investigated : 

and  upon  arguing  the  exception  it  was  over-ruled,  aud  it  was  order- 
ed that  a  partition  should  be  made  of  the  estate,  in  three  equal  parts, 
and  a  commission  should  issue  for  that  purpose,  and  one  tbird  pait 
should  be  allotted  to  the  plaintiff,  and  there^should  be  a  clause  in 
the  conveyance,  declaring  that  the  part  so  allotted  to  hkm  should 
be  a  security  to  the  defendants  against  any  claims  or  demands  of 
any  of  the  creditors  of  Jagues  the  younger,  under  his  bankruptcy; 
that  another  third  part  should  be  allotted  to  Catherine  Nodes:  and 
the  remaining  third  to  Richard  Price,  Margaret  Mary  his  wife, 
and  Catherine  Nodes  Price,  to  be  held  by  the  plaintiff  and  de- 
fendants in  severalty.      The  commissioners,  by   their  certificate 
dated  3l8t  October,  1789,  certified,  that  they  found,  by  the  mar- 
riage settlement  of  John  Nodes,  the  premises  were  subject  to  the 
annuity  to  Catherine  Nodes,  (then  Catheiine  Vaslet,  and  afterwards 
Catherine  Edwards)  and  they  apportioned  that  the  plaintiff,  and 
the  owners  of  his  allotment  should  pay  to  the  said  Catherine  Ed- 
wards,  during  her  life,  the  sum  of  «£70,  part  of  said  annuity  of  £  100| 
and  also  10^.  part  of  a  fee  farm  rent  of  j61.  105.  payable  to  the 
crown,  in  respect  of  the  said  entire  estate ;  that  Catherine  Nodti 
should  pay  £10,  further  part  of  such  annuity,  and  lOs.  further  part 
of  said  fee  farm  rent;  and  that  Richard  Price,  Margaret  Mary 
his  wife,  and  Catherine  Nodes  Price,  should  pay  £20,  the  remainder 
of  said  annuity,  and  lOs.  remainder  of  said  fee  farm  rent.    And 
afterwards,  by  deeds  bearing  date  igth  and  20th  March,  1790,  tbe 
partition  was  made  agreeable  to  such  decree  and  certificate. 
[  281  ]  The  plaintiff  put  this  estate  up  to  sale,  aud  in  the  particular  it 

was  stated  as  being  liable  only  to  a  fee  farm  rent  to  the  crown  of 
105.  a  year,  and  to  an  annuity  of  ^70  to  Catherine  Edwards,  imt 
by  a  written  article  added  to  the  particular,  it  was  stated,  that  it 
was  intended  (the  widow  being  very  old)  to  purchase  a  short  as- 
jiuity,  for  securing  her  annuity,  to  mdemnify  the  purchaser. 

llie  defendant  was  the  best  bidder  at  that  sale,^  and  paid  the 
deposit,  and  entered  into  the  usual  agre^ent  to  complete  tbe 
purchase  upon  having  a  good  title  made  to  him.  After waids^ 
upon  laying  the  abstract  before  counsel,  some  difficulties  arose  on 
the  goodness  of  the  title,  particularly  whether  the  partition  vu 
within  the  power  of  the  trustees,  and  also  as  to  the  rent-cbaige,^ 
and  Catherine  Edwardis  annuity ;  as  to  which  the  agreement  of 
the  parties  could  not  bind  the  crown  and  Catherine  Edwards ;  also 
some  doubts  were  entertained  as  to  possible  claims  of  Jaquess, 
creditors  on  his  interest  in  the  undivided  estate ;  in  consequence 
of  w  hich  the  defendant  Heathcote  declined  completing  the  pur- 
chase, and  a  bill  was  filed  by  the  plaintiff  for  specific  perform- 
ance. 

M 


iM  TkB  Hioii  CdutiT  op  Chancery.  i28l 

le  hearing  of  the  cause,  it  was  referred  to  the  Master  (o  1793« 

whether  the  plaintiff  could  make  a  good  title;  who  re-  ^— ^•^ 

bat  he  could ;  and  objections  were  taken  to  the  report,  in  A  bell 

9,  ID  respect  to  the  partition  not  being  a  valid  execution  of     heatii'cotb. 
rer  to  sell  or  exchange,  and  also  with  respect  to  the  fee 
It  and  annuity ;  but  there  was  no  objection  as  to  the  claims 
es*8  creditors. 

Master  having  made  his  report,  that  die  plaintiff  could 
good  title;  the  present  exceptions  were  taken,  viz.  1st. 
e  petition  was  not  a  good  execution  of  the  power.  £dly, 
e  fee  farm  rent.  Sdly,  As  to  the  annuity.  4thly,  As  to  the 
of  Jaques'8  creditors. 


Mitford  and  Mr.  Nedham,  in  support  of  the  exceptions, 
estion,  whether  the  trustees  have  made  a  good  execution 

power,  will  depend  upon  this;  whether  a  power  to  ex- 
extends  to  a  partition*  Powers  of  this  kind  are  construed 
The  words,  make  partition,  are  commonly  inserted  in 
owers ;  the  omission  of  these  words,  therefore,  would  of 
be  a  doubt  whether  it  was  the  intention  of  the  parties  that  L  ~^^  J 
itees  should  have  such  power.  It  is  of  importance  that 
:ha8er  should  have  such  a  title  as  he  can  carry  to  market ; 

18  a  cloud  upon  the  title,  he  ought  not,  therefore,  to  be 
ed  to  take  it.  Now  it  is  clear  that  the  partition  is  not 
le  legal  description  of  an  exchange,  which  is  a  departing 
ids  in  one  place,  to  take  other  lands  in  another  place.  No 
i  be  found  that  such  a  power  has  been  held  to  extend  to  a 
1.  But  it  may  be  said  it  was  under  a  decree,  and  there- 
\  children  will  be  bound.  Nobody  is  bound  to  take  an 
e  estate.  The  purchaser  would  be  liable  to  a  suit,  and  to 
derable  charge ;  the  decree  is  in  this  case  no  bar ;  and  the 
ncers  to  whom  it  has  been  sent,  are  very  doubtful  whether 
^er  is  well  executed,  and  wish  to  have  it  decided.  Another 
m  to  the  title  is,  that  the  whole  estate  being  liable  to  the 
of  £\00,  it  is  not  thrown  equally  upon  the  three  parts, 
0  a  year  is  thrown  upon  the  estate  of  Mr.  Abell ;  there 
have  been  an  equal  division  of  the  charges.  As  to  the 
eing  liable  only  to  «£70  a  year;  in  truth  it  is  liable  to  the 
the  agreement  will  not  bind  the  annuitant,  who  may  take 
tiity  out  of  what  part  of  the  estate  she  pleases ;  and  though 
annuity  has  been  purchased,  there  is  no  release.  So  though 
t  is  sold  as  subject  only  to  lOs.  ii  year  fee  farm  rent,  it  is 
to  ^1.  105.  as  the  crown  cannot  be  compelled  to  take  part 
'State  as  a  security ;  and  if  either  the  annuitant  or  the  crown 
>n  this  part  of  the  estate,  it  would  only  entitle  the  purchaser 
ntribution,  and  the  Court  will  not  compel  a  purchaser  to 
bancery  suit.  There  is  also  another  exception  to  the  title ; 
d  of  the  estate  belonged  to  Mr.  Jaques,  from  whom  Mr. 
title  is  deduced. 

Q  2  Upou 


%^  C4f9s  Aroukd  and  Dbtbiiminbd 

17{)t3*  Upon  tliis  eKceptiQn  b^ing  stated,  Mr.  SQUcUaT'Oeuef^al  ob- 

wv^         ^ected  to  its  beifig  gon^e  iiito  as  irregular,  there  M9g  np  Qb^tKA 
Aaaui         in,  the  Minster's  o$ce  om  UiU  account. 

Mr.  Mitjord  iQsivted-rthat  any  objection  might  hie  tal^eii  (othe 
tide  upon  arguii^  exceptions,  that  the  old  piethod  of  takM^  ths 
exception  was  generally,  for  that  the  Master  had  certified  that  tba 

[  283  ]  pfauntiff  couU  niakc  a  gopd  title,  wheresus  he  ought  to  have  certi- 
fied that  he  coul4  9ot  u^ke  a  good  title ;  and  that  uod^r  snch 
general  exception,  any  d^jGect  in  the  title  might  be  stated ;  that  the 
present  method  pf  slatj^g.  the  particular  objection  was  only  (at 
convenience ;  but  if  it  was  necessary  to  give  it  in  the  form  of  an 
objection  in  the  Master's  o£Sce,  it  ought  to  be  sent  back  to  the 

•  Master  for  that  purpose. 

Lord  Commissicmer  Eyre  said — that  if  th^re  waa  a  substaBtU 
objection,  it  certainly  should  not  be  precluded,  but  should  be  ait 
nutted,  either  by  sending  it  back  or  some  otlier  means. 

Mr.  Miiford  stated — that  claims  might  arise  by  the  credj^ofs  of 
'  Jaque$^  against  nyhii^h  the  purchaser  ought  to  hi^v^  an  indeiqttt;. 

I^r.  SolicUor-Generalf  Mr.  Mntafieldj  Mr.  Llf)y4x  ^^4  l'hr> 
Stanley^  for  the  pljaiutiJBt. — It  is  inpigujl^nt  on  us  to,  m^ke  it  oitfy 
that  tKe  trustees  had  such  powers  as  extended  to  a  partition.  T^ 
opinions  of  the  conveyancers  aj^e,  upon  the  ^'h^le,  in  £»vaur  o^tbe 
titje.  The  question  depend^  upon  tjl^^  meaning  of  the  settlenMBBty 
and  whether  receiving  a  divided  th^rd  part  of  tli^  same  estate,  br 
'  an  undivided  tbip'd  part,  do^s  not  SMU^un.t  to,  afi  exchange.    M 

law,  an  exchange  hsis  particifljar  requisites :  bi^t  even,  at  commoa 
law,  such  an  exchange  would  be  good;  it  is  not,  ui^ess^ry,  even 
there,  tliat  there  sliouid  be  a  transmutatiou  of  possession,  but  it  ii 
sufiicienty  that  a  di&rent  title  is  taki^u  from  that  partjed  with»  Ptf' 
kins  £xcbange,  1 19-  §  ^67. — 1 18.  ^  9.6Q,  a  r^iit  may  be  takea  foe 
land,  §  267.  a  release  of  estovers  or  right  of  way.  But  an  eq|uit- 
able  exchange  need  not  be  so  ex^<;t.  Here  the  words  of  t^ 
ppw.er  are  to  exchauge  for  otlier  manors,  ^c.  or  for  any  equivalcot 
inlereats.  Is  not  the  taking  a  third  undivided,  an  e(|uivalent  io: 
*  terest  ?  as  to  the  interest  of  Jaques's  creditors,  that  w.as  discussed 

before ;  the  decree  was  made  the  29Ui,of  JautK/ry,  1788;  some  qi 
the  parties  were  then  adverse,  the  Master  reported  a  good  title  tp 
be  made ;  and  exceptions  to  the  report  were  over>ruled.  It  ap- 
peared to  be  the  case  of  an  old  banLruptcy,  and  no  claims  made 
under  it. 

[  M4  ]  Mr.  Mitford,  in  reply. — As  to  the  objection,  tliat  I  have  cited 

no  cases  like  the  present;  it  was  incumbent  on  tlie  other  side  to 
shew  that  the  words  used  here,  extend  to  the  case  of  a  pactition. 


IN  THB  High  CoUKT  of  CHANCBKt. 

be  present  case  is  entirely  new.  Those  citfed  on  the  other  side 
I  not  applji  as  they  are  all  cases  of  estates  in  severalty.  It  is 
id  an  eii{uitable  title  is  sufficient :  and  that  the  Court  will  compel 
e  specific  performance  of  a  contract  to  purchase.  I  say  the 
Hurt  never  has  compelled  it^  because  the  Court  ^ill  not  com[]{eI 
e  purchase  of  a  chancery  suit.  Even  in  the  case  of  an  equity  of 
denption,  die  vendor  is  obliged  to  obtain  the  re-conveydnce ;  he 
list  complete  his  own  title.  Here  the  creditors  of  Jaati€5  may 
1016  upon  the  estate ;  it  does  not  signify  whether  they  will  succeed 
any  suit  they  may  bring,  the  expence  will  be  incurred,  and  the 
3urt  Will  not  compel  a  pinchaser  to  complete  a  purchase,  which 
ajf  involve  him  in  such  an  expence. 

Iiord  Commissioner  Eyre> — tVas  not  ibis  tbe  point  discussed 
t  tbe  fortniet'  o^asion  ?  The  decistoif  on  the  former  exception 
ems  to  have  decided  the  pfesebt  cas6'. 

This  kind  of  power  must  be  construed  with  the  utmost  liberality^ 
4fifti^e  it  i^  a  power  to  meliorate  th^  estate ;  the  idea  of  the  law 
that  a  partition  is  a  mel\pfalion  of  Ai6  estate,  as  givbig  a  di- 
okd  for  an  undivided  share,  is  a  melioration.  Upon  the  word 
7,  I  ihdiM  fhinit  die  trustees  should  have  a  power  of  making 
irStion;  because  in  effect  It  is  to  take  a  quite  new  estate  (a).  It 
dift^alt  to  say  whether  it  was  in  the  contemplation  of  tbe  parties 
at  they  should  have  such  a  povt^r.  Theh  the  question  is^  whether 
B  words  are  large  enough  to  warrant  this  exercise  of  it. 

Lords  Commissioners  AsHhurst  and  IfiUoh — (tiought  there  was 
I  great  difficulty  in  the  question,  and  that  it  was  not  necessary 
at  the  parties  should  liave  had  an  exchange  in  tlieir  contenipla- 
ID ;  as  their  general  intention  was  to  meliorate  the  property  :  they 
ought  whatever  power  might  be  derived  from  the  word  5e//;  the 
her  words  of  the  power,  convey  for  an  equivalenty  were  sufficient. 
at,  as  a  purchaser  was  concerned,  it  might  be  proper  to  consider 
e  matter  further. 

As  to  the  other  matters — the  Lords  Commissioners  concurred  in 
iJeAiilg  Aat  thefe  must  bean  iAdeihnity  given. 

Tbe  exceptions  therefore  stood  over,  and  Just  before  the  Lord 
>mmissioners  went  out  of  office,  they  declined  giving  judgment 

tbe  cause. 

And  now,  coming  on  before  the  Lord  Chancellor,  Mr,  Solid- 
ruGeneral  stnd  Mr.  Nedham  supported  the  exceptions — aiid  Mr. 
iiorney-Generaly  Mr.  Mans/ield,  and  Mr.  Stanley^  the  Mas- 
-'s  report — by  much  the  same  arguments  as  tlicy  had  used  before 
3  Lords  Commissioners. 

At  Uie  close  of  the  argument.  Lord  Chancellor  gave  judgment 

tUs  efiiect. 

«)  'tbis  opiiiion  is  cxprcMly  dVcr-riiled'  h^  ilk  dtciiibt^in  StQiUtH^.  Far- 
utr,  11  Vc8.  467.  ' 

Lord 
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Ijord  Chancellor. — I  think  a  partition  was  clearly  within  the 
idea  of  the  parties,  because  they  meant  to  sell  the  estate  in  parti. 
The  effect  of  a  partition  was  precisely  the  same  as  to  their  ior 
terests. 

If  the  estate  had  been  sold  to  a  trustee,  and  purdiased  again  m 
shares,  it  would  have  been  within  the  very  words  of  the  deed. 

The  objection  made  by  a  very  respectable  conveyancer,  aeenu 
to  have  been  given  up  by  him  on  further  consideration. 

They  have  divided   the  fee  farm  rent ;  some  provision  miist  be 
made  as  to  that. 
.  And  for  this  purpose  it  was  referred  back  to  the  Master  (a). 


(a)  It  appears  that  this  qaestion  un- 
derwent considerable  discussion  in  the 
profession  before  it  was  brought  on  in 
the  present  case.  It  has  b^n  stated, 
that  Mr.  Feame  was  of  opinion  that 
the  usual  power  of  sale  and  exchange 
did  authorize  a  partition,  and  that 
several  partitions  bad  been  actually 
made  by  force  of  such  powers  under 
the  direction  of  eentlemcn  of  emi- 
nence, Sugd.  on  Powers,  467.  The 
rition  m^  been  subsequently  much 
ussed  by  Lord  Eldon  and  Sir  TkM. 
Phtmery  in  HPQueen  ▼.  Forquhar^ 
11  Ves.  467,  and  the  Attorwy'Geueral 
V.  HamUUnh  1  Madd.  Rep.  S14^  which 


cases,  without  actually  over-ndtogy 
have  considerably  shaken  the  aothe- 
rity  of  the  present.  The  former  of 
those  cases,  as  above  noticed  ia  ibt 
last  note,  established  merely  that  t 
power  of  $aU  is  not  weU  executed  br  t 
partition ;  and  the  question,  whelMr 
a  power  of  exelumge  can  be  execatcd 
by  a  partition.  stiU  remains  untoticlKd 
by  actual  decision.  But  by  mttcndnig 
to  the  very  correct  and  able  raaMMBf 
of  Lord  Eldon  in  the  former  case,  thcR 
Kerns  to  be  little  doubt  bujt  that,  who- 
ever the  point  comes  to  be  recond- 
dered,  it  must  be  deteimhied  thit^ 
cannot  be  so  executed. 
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Alexander,  Xord  Loughborough,  Lord  High  CJianceibr. 
Sir  Richard  Pepper  Arden,  Knt.  Master  of  the  RoIIi. 
Sir  John  Scott,  Knight,  Attorney-General. 
Sir  John  Mitford,  Knt.  Solicitor-General. 


UdApriL 

Charge  propor- 
tioned to  the 
value  of  the 
estate. 


Wardell  V.  Warobll. 


T  ORD  CfianceUor  said,  that  when  portions  .were  chai|;ed  oo 
"^  estates,  to  pay  ii^, equal  rates  and  portions,  it  means  to  be 
^d  pro  rat&  as  to  the  value  of  tl\e  estates. 


Jamb 


IN  THE  High  Court  op  Chancery.  M6 

1793. 
Jane  Tate  v.  Hilbert  &   zVl  ^---^ 

Mary  Tate  r.  Hilbert  &  afS  «  t-   ^•*^'... 

'T'HESE  were  two  bills  filed  by  the  respective  plaintiffs  for  the  ^^^^  ^arii  AfordL 
*•    payment  of  .£1,000,  payable  upon  a  promissory  note,  to  the        In  Court. 
Jamtiif  Jane  Tate,  and  .£200,  the  value  of  a   banker's  cheque,        *2d  April. 
'ayable  to   the  plaintiff  Mary  Tate  or  order,  given  to  the  respec-  ^  cheque  on  a 
ive  plaintiffs  by  their  tincle  Mark  Bell,  a  few  days   previous   to  aman*»la»tillne«i 
is  death.  is  revoked  by  h'n 

The  WU  of  Jane  Tate  stated  (inter  aV)  That  Mark  Bell,  the  l!^^^'^' "">««•'  ^ 

Tore*  Oiit^red  lor 

laintifF  s  uncle,  sometime  in  the  year  1787,  requested  her  to  re-  payment,  and  U 
ide  with  him  at  Battersea,  and  superintend   his  household  con-  not  ^ood  as  a 
ems  :  that,  in   compliance  with  his  request,  the  plaintiff  and  her  <''»'»*''*•  mortis 
lother  broke  up  housekeeping  at  Scarborough,  and  came  to  reside  ^ory  note  in  the 
rith  bim,  and  continued   to  do  so  till  the  time  of  hi^  death ;  and  last  illness  not  a  * 
hat  she  and  Mary  Tate,  the  plaintiff  in  the  other  bill,  great  niece  ^.*'^^j* 
>f  the  said  Mark  Bell,  whom  he  sent  for  in   1787,  had  the  priu-        r  £97  i 
ipal  care  of  his  household  concerns  : 

That  the  said  Mark  Bell,  by  his  will  dated  2Sd  November, 
789»  bequeathed  to  his  sister  the  plaintiff's  mother,  £  1 ,500,  and 
o  the  plaintiff  Jane  Tate  .£1,000,  and  to  Mary  Tate  the  other 
ilaintiff  .£500,  and  the  residue  in  trust  for  the  benefit  of  his  only 
rhild  James  Bell  for  bis  life,  in  manner  therein  mentioned,  and 
tppointed  the  defendants  executors,  giving  them  power  to  adjust 
tnd  compromise  and  compound  debts,  and  to  pay  debts,  upon 
ttiy  evidence  they  should  think  proper : 

That  the  testator,  after  the  making  his  will,  being  sensible  that 
lis  end  was  approaching,  took  frequent  opportunities  (when  his 
itate  of  health  would  admit  of  it)  of  looking  into  his  affairs,  and 
lis  papers,  and  securities  for  money,  and  making  calculations  of 
he  ^alue  of  his  property  and  amoiuit  of  his  fortune,  and  of  con- 
versing with  plaintiff'  thereon,  and  getting  her  to  assist  him  therein ; 
ind  when  ^uch  calculations  were  finished,  he  mentioaed  to  the 
plaintiff  that  he  did  not,  when  he  made  his  will,  think  he  was  worth 
le  much  as  his  fortune  then  appeared  to  be,  and  tliat  he  would  give 
rfaintiff  more,  and  would  give  more  of  his  property  away,  for 
bat  there  was  too  much  for  his  son,  and  expressed  an  intention  of 
:ancelling  several  bonds  and  securities  for  money,  which  he  had 
aken  from  several  relations  and  friends  for  monies  lent,  and  which  ' 

lecurities  he  and  the  plaintiff  had  been  looking  over;  and  on  the 
25th  of  January,  1 700,  the  testator  being  in  his  parlour,  and  con- 
versing with  plaintiff  and  the  said  Mary  Tate  on  the  statement  of 
lb  affairs,  he  repeated  his  intention  of  giving  away  more  of  his 
iroperty ;  and  he,  soon  afterwards,  cancelled  bonds  and  securities 
Irom  several  of  his  friends  and  relation:^,  to  the  amoimt  of  „f  3,220, 
vhich  plaintiff,  at  his  desire,  took  out  of  bis  bureau  and  delivered 
9  him ;  and  he  then  told  the  plaintiff,  tbat  he  would  give  her 

i:  1,000 


1703*         ^1,000  more^  as  he  bad  told  her  he  always  btended  to  give  her 

Ovw  something  morCi  and  would  g|ve  the  said  Maty  Taie  his  great  niece 

Tatb  ^200  more ;  and  having  observed  that  he  had  not  money  enough 

HiLBiRT        ^^  ^^^  banker's  to  draw  for  both  sums,  and  having  fiU^  up  and 

r  £gg  1       signed  to  Mary  Tate  a  cheque  or  draft  on  his  banker  for  Jt^OO; 

^  payable  to  himself  or  bearer,  he  sent  to  one  of  bis  clerka  for  a 

proper  stamp  for  a  bill  or  promissory  note,  and  such  stamp  hav- 

ing  beenlbrought  to  him,  he  wrote  thereon  and  signed  the  foli^v- 

ing  promissory  note,  ''  1  proi^ise  to  pay  Mrs.  Jane  Taif  or  ordar, 

on  demand,  <£  1,000,  January  25th,  1790,    M.  Belt/*    wd  dfh 

livered  the  same  to  the  plaintiff,  desiring  her  to  take  care  of  it, 

and  to  remind  him  of  it  when  he  next  went  to  LQ9{4(Vh  ^  ^ 

would  give  her  the  money. 

That  he  bad,  at  that  time,  in  his  banker's  haii4s  only  £1,149 
in  cash : 

That  he  died  dOth  January ^  1790,  and  withoiit  hav^pg  gpne  to 
London ;  and  therefore  did  not  pay  the  plaintiff  the  sum  o?  ^IjOOQ, 
and  the  promissory  note  remained  in  tne  possession  of  the  plfiii- 
tlff: 

That,  on  the  26th  January,  1730,  be  added  t^ro  codicil^  to  his 
will,  and  by  the  first  codicil  be  gave  the  plaintiff  a  pair  of  diamoQil 
ear*rings,  and  his  best  diamond  ring  in  trust  for  b\s  ado,  to  bo  d^ 
livered  to  him  ^hen  his  trustees  should  think  him  capabloi  and  ffit 
Ij^imin  the  management  of  his  own  concerns;  but  in  case  he  shot|U 
never  bqcooie  capable  iq  ti^ie  judgment  of  his  tnisteef,  ^ben  dw 
testator  gave  the  san^e  to  the  plainuffy  together  y^ith  some  ot|iar 
specific  articles  of  value;  and  b^  the  other  codicil,  be  released  lh| 
respective  debtors  whose  securities  be  had  previously  destroyed : 

That  the  defendants  had  refused  to  pay  the  plsu^uffth^^jfl^OOO^ 
therefore  the  bill  prayed  payment  thei^eof. 

The  bill  of  Mary  Tate  stated  the  same  circumstaoipes,  and  prays^d 
payment  of  the  j£200,  the  value  of  the  banker  a  cheque^  cl^meA 
to  her  by  the  testator  on  the  26th  of  January,  \790* 

Th^  def<^ndants,  by  their  answers,  put  the  plaintiflca  to  the  proof 
of  the  conversations  which  passed  bjetween  the9i  and  th^  testftloif 
respecting  his  increase  of  fortune,  and  tlie  destruction  of  hb  aeciir 
rities,  and  they  said  they  believed  that  the  testator  did  d^Uver  ijto 
[  £89  ]  promissory  note  for  £1,000,  and  the  banker's  cheque  for  £200^  tet 
the  plaintiffs. 

They  admitted  assets,  and  stated  that  at  the  time  the  tiQstajlffi'. 
died,  there  was  cash  in  his  banker's  hands  to  the  anwmt  of  J$8gp^ 
2s.  5d.  and  that  on  the  25th  January,  1790,  he  was  ill  ^  tiift 
illness  of  which  he  died,  as  before  mentioned. 

Iliey  submitted  that  the  cheque  for  ^200,  was  couQterouugifM 
by  the  death  of  the  testator,  and  that  they  were  not  liable,  *ta  i^ 
swer  the  same  out  of  his  assets ;  and  as  to  the  promissory  aotQ  oC 
£1,000,  that  as  the  same  bore  date  subsequent  to  the  making  oC 
the  will,  and  was.fpr  the  saoi&siini  9f  mon^  as  t^  l^gPH^y  tbfVflJbjK 

given 


Mr«  Mcm^ld  and  Mr.  Campbell,  for  the  defendants. — Tkn 
tvaivtactioQ  cannot  be  brought  within  any  definition  of  a  donatio 
(mma  tnortis ;  k  is  a  mere  orckr  to  pay  so  much  Qioney,  not  an 
^pj^ntniant  of  any  specific  sum ;  every^  lega^cy  is  an  appointment 
to  executors  to  pay  so  much;  this  is  a  mere  order  upon  tne  banHer, 
mA  CADoot  fall  under  suck  a  description ;  tfaj?  paper  is  not  provea 
19  ibe  ecclesiastical  court ;  it  Js  onty  an  rmmed^te  authority  to  rer. 
<;9i«a.a8iiiao£  money^and  annihilated  by  the  party  neglecti;)g  to 
ijacette  il  in  the  testator's  life-tima.  hi  fVardv.  Tunier^  2Yes^ 
431^  it  is  aaid,  ttiat  in  LawBon  v.  Lawson  great  stress  was  hid  upon, 
the  draft  being  given  for  mourning ;  and'  that  case  stand3  upon  its, 
own  peculiar  circumstances.  In  Miller  v.  Miller^,  3  P*.  W .  3^7^ 
tW  Qoie  was  held  not  to  be  a  dotiatia  mortis  causA ;  and  a  fortiori 
tUa  cannot;  for  this  expires  with  the  life  of  the  testator^  which  the 
Other  did  not :  deUvery  of  the  tMng  itself  may  avail,  but  not  of  the 
wmbolf  as  VBLSntlgrave  v.  Bailey^  3  Atk.  214.  Lord  Hardwicke 
fought  delivery  of  the  bond  would-  hot  do  :~  but  that  weift  upon 
t^  ground  that  the  bond  itself  constituted  the  debt;  and  therefore. 
ia  tVardv/lumer  he  distinguished  the  case  of  a  bond  fron^  that  of 
Of  noie,  which  is.  meie  evidence  of  a  debt:  and  doubted  whether  he 

had 
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l^veo  to  the  plaintifi*  Jane  Tate,  they  submitted  wfaedier  the  same  179S. 

ought  not  to  be  considered  as  given  in  satisfaction  of  such  legacy ;  wvw 

and  that  they  ought  not  to  pay  the  same,  it  having  been  given  Tati 

voluntarily  and  without  consideration.  H»»i«» 

The  respective  plaintiffs  were,  with  other  witnesses,  examine4 
in  each  other's  cause ;  and  the  depositions  proved  the  several  cir- 
ctmistances 'stated  in  the  bills,  and  (among  other  things)  diat  the 
testator,  at  the  time  of  delivering  of  the  promissory  note  and 
f)i9ft  to  the  plaintiff  was  injirm  in  kis  health,  but  in  his  perfect 
senses ;  and  though  his  memory  might  not  be  so  good  as  in  his 
younger  days,  yet  that  he  knew  every  thing  that  he  said  and  did ; 
that  he  appeared  to  be  in  a  fit  state  to  dispose  of  bis  property;  and 
particularly,  that  at  the  time  of  his  destroying  the  several  securities^ 
and  giidng  the  promissory  note,  he  said  to  the  plaintiff  Jane  Tate, 
now  I  will  ^ve  you  ^1,0QQ,  as  I  have  often  toid  you  I  would  give 
joo  somethmg  more,  meaning,  as  the  deponent  understood,  moM 
dwD  he  had  given  by  the  will. 

The  material  argument  turned  upon  the  demand  made  by  Mary 
Tate's  bill. 

Mr.  SoHcitor^Creneral  and  Mr.  HolKsi,  for  the  plaintiflb.  con« 
tOBKled — that  this  case  came  within  the  first  definition  of  a  donatio 
caMiS&  mortis  by  Stcinbume,  page  22.  The  testator's  will  was 
dated  November,  1789;  and  subsequent  to  that  period^t  be  looked 
into  his  affeiirs  with  a  view  of  disposing  of  more  than  he  had  done  [  ^90  ] 
by  his  will :  this  is  a  disposition  in  contemplation  of  death.  Laxxh 
yg*  Lawson,  1  P.  W.  441.  is  applicable  to  the  present  case. 


«» 
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had  not  gone  too  far  in  Snelgrave  v.  Bailey ;  there  is  therefore  w 
case  but  Lawson  v.  Lawson^  which  proceeded  on  grounds  which 
can  never  be  supported,  and  has  since  been  reprobated. 

Mr.  Solicitor-Generalf  in  reply. — If  the  plaintiff  had  paid  awaj 
the  draft,  though  the  banker  had  refused  payment,  yet  the  holder 
might  have  recovered  against  the  executors. 

Lord  Chancellor, — My  difficulty  is,  how  this  can  be  donath 
mortis  cau$&,  it  having  no  relation  to  the  death  of  the  testator. 

Mr.  Solicitor^GeneraL — ^If  given  in  general  contemplation  of 
mortality,  it  shall  operate  as  such ;  and  that,  though  there  is  no 
proof  of  any  particular  illness  at  the  time;  it  here  appears  the 
testator  was  in  a  very  infirm  state. 

As  to  the  claim  of  Jane  Tate^  Mr.  Mansfield  cited  Baldwin  v. 
Webb,  llthJIfarcA,  1788,  decided  by  Lord  Aeiiyon,  then  Master 
of  the  Rolls,  in  which  he  held  that  a  promissory  note  would  not  be 
good,  as  a  donatio  causd  mortis. 

As  to  the  solicitor's  position,  that  the  bolder  of  the  draft  oonld 
recover,  the -case  of  Pearson  y.  fVallis,  before  Lord  Kenyon,  was 
cited,  as  havii^  decided  die  contrary,  it  being  a  mere  voluotaiy 
note. 

Lord  Chancellor  took  time  to  consider;  and,  on  the  £2d  jipril 
following  pronounced  his  decree. 

Lord  Chancellor. — ^There  does  not  appear,  either  in  the  plaiih 
tifFIs  bills  or  the  depositions,  any  circumstance  of  the  immediate 
appearance  of  the  death  of  the  testator,  at  the  time  that  the  con- 
versation passed  between  him  and  the  plaintiffs,  and  the  delivery  of 
the  cheque  and  promissory  note.    The  whole  of  the  transaction 
amounts  to  nothing  more  than  this,  a  conversation  between  them 
a9  to  the  amount  of  his  fortune,  and  upon  his  casting  it  up,  its 
exceeding  his  expectations,  his  cancelling  certain  securities,  and 
aaying  that  he  would  give  the  plaintiff  something  more.    Upon  the 
S5th  of  January,  when  he  gave  them  the  draft  and  promisory  note, 
according  to  the  evidence,  be  appears  to  have  been  in  a  low  stale, 
but  not  in  a  dangerous  way,  and  on  the  30th  he  died ;  the  date  of 
his  will  was  the  26di  of  November,  1789,  by  which  he  gave  seyenl 
legacies  to  his  relations,  and  among  others,  to  the  plaintiff,  Mary 
late,  £500 \  the  day  after  he  had  given  the  draft  and  note,  lie 
added  two  codicils,  by  the  first  of  which  he  gave  his  niece  some 
specific  articles  of  plate  and  jewels,  and  by  the  latter  directs  a 
release  of  the  several  securities  which  he  had  cancelled.  '  Under 
these  circumstances  the  plaintiff,  Mary  Tate,  claims  the  sum  of 
^^200  upon  the  death  of  the  testator.     The  cheque  not  having 
been  tendered  to  the  banker  between  the  S5th  and  30th  of  Ja- 
nmry,  the  authority  to  pay  clearly  expired  with  the  death  pf  the 

testator 
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tor  at  that  period :  and  the  doubt  in  my  mit)d  is,  upon  ^hat  1793* 

nd  this  Court  can  support  her  demand  against  the  executors,  wv«^ 

proceediqg  itself  is  perfectly  fair  and  honourable ;  though,  at  Tatb 

ame  time,  that  I  must  own  that  it  is  clear  of  the  least  impu-        Hilb'ert 
a  of  undue  management,  it  is  liable  to  this  observation :  that 
tvidence  by  relations  for  one  another  should  be  received  with       [  $9^  ] 
itmost  caution,  as  the  allowance  of  such  testimony  might  bo 
ided  with  great  inconvenience.     HLlie  case  itself  is  purely  a 
ike  on  the  part  of  the  pe^on  meaning  to  give  it,  as  well  as  the 
f  receiving  it ;  for  if  the  note  had  been  paid  away  for  a  valu- 
consideration,  and  the  money  received  at  the  banker's  before 
:e  of  the  death  of  the  party,  or  immediately  after^  it  might 
availed ;  but  for  want  of  activity  in  the  holder  of  it,  it  is  b&- 
e  of  no  effect :  one  must  allow  one  feels  a  disposition  to  make 
*ectual ;  but  I  must  resist  it,  as  it  would  be  dangerous  to  de- 
the  point  under  any  particular  bias^    I  cannot  relieve  the 
itiff.     The  claim  has  been  supported  upon  this  ground,  that 
delivery  of  the  draft  of  ^200  upon  the  banker  may  be  consi- 
d  as  a  donatio  causa  mortis,  as  falling  within  the  descrip* 
of  that  particular  species  of  alienation  in  Swinburne ;  that  it 
ates  as  a  disposition  of  so  much  money  in  the  banker's  bands, 
in  favour  of  the  person  put  into  possession  of  the  note ;  and 
7son  V.  Lawson  was  cited  for  that  purpose.    On  the  other  hand 
18  said,  that  it  was  a  common  cash  note,  and  merely  a  gift  of 
\uch  money  \  that  she  could  not  claim  it  as  a  l^gacy^  nor  woutd 
s  effectual  as  a  debt,  and  that  this  Court  could  not  give  greater 
:t,tQ  the  note  than  at  law.     In  all  the  numerous  authorities 
a  this  s^ibject,  the  reasoning  has  been  taken  with  great  pro- 
ty  from  the  civil  law^  as  in  the  jurisdiction  with  respect  to  these 
Its,  the  ecclesiastical  court  has  followed  the  reasoning  of  the 
nan  law,  and  all  tl\e  passages  in  Swinburne  are  borrowed  from 
tee.     Much  perplexity  ha3  arisen  from  Swinburne  coupling 
description  of  a  donatio  with  a  legacy,  and  taking  his  autbori- 
partially  from  the  civil  law,  at  a  time  when  the  subject,  among 
lawyers  at  that  period,  raised  a  degree  of  contradiction ;  and  it 
ifficult  to  reconcile  the  several  passages,  whether  the  subject  is 
iidei:ed  in  the  nature  of  a  donatio  inter  vivoSp  or  as  one  mortis 
A.     $winburne^8  three  descriptiops  are  these:  1st,  where  the 
7  13  in  no  present  danger,  but,  having  the  same  idea  of  morta*  ' 

which  all  men  have,  makes  the  gift  wijth  a  general  view  to  it ; 
r,  where  he  does  it,  thinking  himself  to  be  in  particular  danger ; 
3dly,  where  he  does  it  in  immediate  contemplation  of  deatli, 
only  to  take  effect  in  case  it  happens.  The  two  first  are  dis- 
lions  of  domjLtiones  causd  mortis,  whiqh  Smnbume  has  taken 
dy  from  the  books  which  he  refers  to,  aiu;!  has  arranged  tliem  [  C93  ] 
er  the  names  of  donations,  iiQ.  and  at  a  period  when  the  con- 
ersy  upon  that  matter  among  civilians  was  subsisting,  he  has 
VOL  bis  descriptions  from  Justip.  Instit.  lib.  2.  §  %.  de  donationi- 

bus 
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1799-         f>^  fi'iortis  catisA:  but  had  he  looked  further^  he  would  have  foood 
wv^  a  correct  opinion  upon  this  subject,  which  at  last  prevailed  as  a 

Tatb         legal  authority ;  and  that  is  contained  in  Justin.  Lex  27.  BigM 

HiLBisT.  ^'  ^'  ^^*  ^*  ^*  '^^  donetur  mortis  catisA  ut  nullo  casu  frvoce* 
tur  {a).  The  original  definition  of  a  donatio  mortis  catisA  was  a 
^ft  in  the  nature  of  a  legacy,  and  so  called  quia  propter  fnortem, 
liable  to  debts,  and  nothing  more  than  a  ^ft  upon  survivorship ; 
and  the  danger  of  suffering  such  donations  to  be  taken  laomj, 
occasioned  a  positive  enactment  that  it  should  be  attested  by  m 
•  witnesses. 

Lord  Hardwickef  in  the  case  of  Ward  v.  Turner,  tilkes  itofiee 
of  the  perplexity  which  has  arisen  from  the  confttteld  defioitkn 
amon|  uie  civilians,  but  considers  it  as  clearly  understood,  by  As 
law  of  the  ecclesiastical  court,  that  it  cannot  be  an  absolute  gil^ 
but  only  contingent  upon  the  death  of  the  party  giving  it ;  and  tub 
deems  delivery  to  be  the  essential  cilcumstance.  Here  it  carifM 
be  considered  in  that  light,  for  there  has  been  no  delivery  o^  the 
thing,  neither  can  it  operate  as  a  writing  in  tlie  nature  of  an  ap* 
pointment ;  it  is  clear  it  cannot  be  paid,  because  (here  is  no  setiiu 
transfer  of  property.  Had  it  been  in  the  nature  of  ati  iflbtrtfm^ 
or  a  written  du^ction  to  another  to  make  the  gift,  H  mi^i  bs 
within  the  jurisdiction  of  the  ecclesiastical  court,  and  be  proved  l(f 
the  executors,  it  would  be  void,  however,  against  cremldrs,  but 
Would  not  necessarily  fall  within  die  course  of  an  administra&M, 
nor  require  any  thing  to  be  done  by  the  executoi^  to  constitute  a 
iSide  to  dieparty  to  whom  it  was  made.    As  to  the  doubt  sta^- 

5ested  in  Ward  v.  Turner^  respecting  the  authority  of  Lawson  v. 
^MWson.  upon  looking  into  the  Register's  Book,  the  dedsion  is 
right.    It  was  not  merely  a  matter  of  suggestion,  or  proof,  tfcUi 
the  party  mtended  the  note  for  mourmi^,  for  it  there  appears  that 
the  note  was  actually  given  for  that  purpose,  and  that  it  was  so  il^ 
dorsed,  being  admitted  to  be  so  by  the  answer  of  the  defewhUAt 
The  only  question  which  could  arise  was,  whether  the  note  cooU 
be  proved  as  a  testamentiny  writing^;  and  one  does  notwdl  ses 
what  was  the  specific  ratio  decidendi ;  but  it  may  be  considered  as 
21  direction  for  mourning,  and  might  have  been  given  by^  p»6lf 
[  294  J        though  not  inserted  in  the  wiH,  and  not  necessary  to  be  i^rov^  tut 
the  ecclesiastical  court ;  as,  taking  the  whole  of  thd  note  and  ifl!' 
dorsenienr  together,  it  was  the  appointment  of  a  sum  of  money  ittf 
the  hands  of  the  banker,  for  a  particular  purpose,  expressed  iti 
writing,  to  take  place,  provided  the  appointee  sumred  the  aijpK 
poroter.    But,  with  regard  to  the  present  case,  I  do  Dot  see  how  I 
can  apply  this  idea  of  an  appointment,  for  here  the  pft  is  to  take 
effect  immediately,  and  therefore  cannot  operate  as  a  donatio  cami 
mortis :  the  true  ground  is,  that  it  must  take  effect  in  fkvotir  of  tlia 

(«>  TbeM  possams  are  given  at  leogUi  la  Mr.  Tetfy's  report,  which  i»alto|e« 
ther  oiucb  more  full. 

party 
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ptrty  simdving;  but  here  is  no  reference  whataoevev  to  the  death         1799L 

>f  the  donor.    It  cannot  do  so  hut  in  case  of  death ;  but  this  is  ^«*v^ 

ictualljr  a  draft  upon  the  bankec^  to  take  effi^ct  in  his  life-time ;  Tatb 

ind  it  appeiMTSt  by  the  evidence  of  the  conversation  held  between       Hjlbbet. 

lie  {Kurties  ana  the  donor,  that  it  was  not  intended  as  legatary,  but 

le  meant  to  gjve  them  an  immediate  bounty  simui  ^  saml\  that 

le  cancelled  the  securities  from  that  mom^ntj^  not  from  the  time 

if  his  death ;  and  at  the  instant  he  gave  up  the  debts  to  the  difie- 

:eat  persons  interested  in  them,  he  gave  the  plaintiffs  ^1,000  and 

£200.    I  see  then  no  ground  for  calling  this  an  appointmienti  wheik 

t  is  no  more  than  an  immediate  delivery,  without  any  reference  to 

m  death,  or  the  survivorship^  of  the  donee.    As  tp  die  promissory 

lU^  if  she  cannot  avail  herself  of  it  at  law,  I  lamctnl  the  hard- 

dllip  ;  but  1  do  not  see  how  the  Court  can  extend  the  case  beyoa4 

j^  favour  she  could  have  at  law ;  and  as  to  the  possibility  of  att 

pdion^  if  she  could  succeed,  I  should  feel  no  sort  oC  reluctance  ia 

Wtablifbing  the  demand  here;  but,  upon  no  solid  ground  of  equity^ 

:aA  X  give  the  party  relief,  therefore  there  is  no  usct  in  retaixiing  the 

Bilk  dismissed  (a). 

(•)  This  case  was  cited  in  Bunn  v.  Blmmt  ▼.  Burrow ^  ante,  7f>  and' as  to 

jfewfrhiw,  7  Tamt  fHi,  the  laat  fc-  what  constitutes  a  siifii«iaal  dtUiun^ 

wrted  case  upon  the  subject  of  dona^  HUl  ¥.  Chofnuan,  sa^^  voL.  iL  613. 
ioM  mortis  causH ;  as  to  which,  Tide 


S.C. 
«  Fff.  Jan.  Iff.' 
MUNDY  V.  MUNDY.  f 4th  ilfrtf. 

TTV GH  MVNDY  the  elder,  being  seised  in  fee  of  freehold  Demurrer  t«  ba 
*■*  estates,    by  will  dated  26th    Novembery  1774,  devised  the  ^lej^^ou^lt 
tame  to  his  son  Hugh  Mundy,  his  heirs  and  assigns  for  ever,  but  stated*  no  impe- 
io  case  of  his  death  without  issue,  then  he   gave  the  same  to  his  dim^nt  to  mc- 
lecond  son  the  defendant  in  fee.     The  testator  died  soon  after  mak-  ^^*^?"Ka?* 
iag^hiawill,  leaving  his  t^^  sons  surviving  him,  and  Hugh  Mundjf        '-  ^^  ^ 
Jie  eldest  son,  became  by;  virtue  of  the  will  seised-of  the  premises, 
IS  tenant  in  tail  by  implication,  and  continued  in  possession  ther^ 
rf^  tiU  his  death,  which  happened  on  the  Qdi- of  ^/>ft7,  l7Bd;  he 
Hed  without,  issue,  but  leaving  the  plainlsff  his  widow  surviving 
bim,  and  without   having  levied  any  fine  or  suffered  any  recovery^ 
Md  Charles  Mundy  the  defendant  became  seised  in  fee  of  the  pre^ 
■ises,  subject  to  the  plaintiffs  dowien 

The  plaintiff,  at  sonie  distance  of  time  after  the  death  of  hep 
lusband,  filed  the  present  bill  (in  the  time  of  the  late  Lords  Gon>- 
lussioners)  praying  an  account  of  rents  and  profits  from  the  death 
it  her  husband,  and  that  the  defendant  naight  be  decreed  to  pay 
icr  one  third  part  thereof  for  her  dower,  and  to  have  dower  as- 
igned  to  her  out  of  the  premises. 

The 
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[«96] 


The  bill  did  not  state  any  term  out-statiding,  or  other  impedS^^ 
ttient  to  recovering  her  douer  at  law. 

The  defendant  put  in  a  demurrer  and  atiswer  to  the  bill,  and 
for  cause  of  demurrer  insisted,  that  the  defendant  had  no  equity, 
and  that  her  remedy,  if  any,  was  at  law.  By  the  answer  he  ad- 
mitted the  facts,  but  said  the  plaintiff  had  permitted  him  to  remain 
in  quiet  possession  of  the  premises  for  nine  years  without  any  de- 
mand of  dower,  that  he  had  offered  to  assign  her  dower  from  the 
time  of  her  demand,  but  she  had  insisted  upon  having  it  from  die 
death  of  her  husband. 

Mr.  Lloyd,  in  support  of  the  demurrer. — The  bill  states  no  im- 
pediment to  the  plaintiff's  proceeding  at  law,  but  a  bill  for  dower 
must  always  state  that  the  defendant  has  the  title  deeds  in  his  cus- 
tody, or  that  there  is  some  obstruction  to  her  remedy;  dower  is  a 
claim  at  law,  and  if  the  doweress  can  recover  there  she  has  no 
right  to  come  into  a  court  of  equity.  She  has  no  more  right  thao 
an  heir  at  law ;  both  have  legal  rights.  In  Curtis  v.  Curtis,  (ante, 
vol.  ii.  620)  the  Court  retained  the  bill,  and  sent  the  caae  to  kw. 
There  was  an  allegation,  that  the  defendant  knew  the  plaintiff  had 
not  the  deeds.  So  there  was  in  Moor  v.  Black,  Ca.  temp.  Talb. 
,126.  This  Court  has  no  original  jurisdiction  in  cases  of  dowcT; 
2  Bac.  Abr.  136.     Smith  v.  Jngel,  7  Mod.  43. 

But  the  demurrer  was  over-ruled.  Lord  Chancellor  saying,  that 
where  the  title  to  dower  is  admitted,  and  nothing  to  be  done  bnt 
to  assign  it,  there  being  nothing  to  try  at  law,  it  would  be  useless  to 
send  it  thither  (a). 

(a)  Tbc  doctrine  apon  this  subject,  is  contained  in  a  note  to  the  ease  of 
Cwrtit  V.  Curtis,  cit.  sup. 


ISthJIftfy.'* 

Praetiee.  * 
Defendant  in 
contempt  dis- 
chargea  on  pnt- 
ttng  in  answer 
and  depositing 
the  utmost  snm 
to  which  costs 
would  amount, 
subject  to  taxa- 
tion. 


Broughton  V.  Martyn, 

npHE  defendant  was  brought  up  on  a  pluries  habeas  corpus,  and 
•^  Mr.  Sutton  now  moved  that  he  might  be  remanded,  in  order 
to  be  brought  up  again  on  an  alias  pluries. 

The  prisoner  applied  to  the  Court  to  be  discharged,  on  going 
immediately  to  the  public  office,  putting  in  his  answer,  and  clear- 
ing his  contempts. 

Mr.  Sutton  objected  to  this,  as  the  costs  were  not  ascertained, 
and  contended  he  should  have  given  notice  of  his  intended  appli- 
cation to  the  Court,  and  that  then  they  should  have  ascertained 
the  costs. 

But  it  being  agreed  tliat  the  costs  would  not  exceed  ^15. : 

Lord  Chancellor  said  he  would  not  re-commit  the  defendant, 
but  discharged  him  on  the  terms  of  depositing  £15  for  costs, 

subject 
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iect  to  the  Master's  taxation^  and   putting   in    lus    answer 
lediately  (a). 

(«)  See  more  as  to  this.  Wallop  v.  Brown,  ante,  m^ 
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lie  Duke  of  BoLToii  v.  Mary  Chablotte  Williams  s.  a 

and  Others.  2  Ves.  inn.  138. 

7th  June, 

1  EasierTerm  1 790,  the  plaintiff  filed  his  bill  of  interpleader  (a)  Annuities  void ; 

against  the  defendants,  thereby  stating  that  by  indenttire  dated  JJ^  ^li^ra^^' 

hof  Jttwe,  1765,  and  made  between  the  late  Duke  of  JBoZ^o?},  and  mode  o?|>ayr 

dier  of  the  plaintiff,  and  William  Law,  gentleman,  for  making  mcnt,  not  being 

revision  for  the  defendant  Mary  Charlotte  Williams,  (therein  meiwiSf  1^**^ 

ed  Mart/  Charlotte  Thomhill),  the  said  Duke  demised  unto  the  the  bond  and 

I  William  Law,  ^c.  certain  estates  and  premises  therein  men-  warrant  of  attor- 

led  for  a  terra  of  99  years,  upon  trust  to  permit  the  Duke  and  "^^  *J^?^  ®"^y 

assigns  to  hold  the  prembes^  and  to  take  the  rents,  8^c.  for  life,  fioned,  witliout 

after  his  decease,  in  trust  to  pay  unto  the  said  Mary  Charlotte  the  dates  and 

Warns,  and  her  assigns  during  her  natural  life,  a  clear  annuit}'  as  "**^?'  ^^  the 

•em  mentioned  of  .£300,  which  annuity  was  not  to  be  subject  All  the  instm*. 

he  control,  S^c.  of  any  Itusband  with  whom  she  might  afterwards  ments  securing 

Tmarry:  but^^iS^^ 

rbat  the   said  Duke  of  Bolton  died,  and  sometime  after  his  ance,  and  if  die 

th  the  said  Mary  Charlotte  Thornhill  intermarried  with  the  said  memeriai  is  de- 

sndant  John  IViUiams,  and  afterwards  by  a  decree  of  this  [k*^  **^^t^i^  ^^^ 

art,  dated  1 2th  of  December,  1 768,  it  was  declared  that  the  whole* 

ore  mentioned  indenture  ought  to  be  established,  and  the  trusts  Assignment  of  a» 

rcof  performed,    and  that  the  estates  were  charged  with  the  f"""^^  is  wiAia 

•  •  toe  annnitv  act  * 

'ment  of  the  said  annuity  of  «£300  for  the  separate  use  of  tlie  and  if  void,  the 
1  Mary  Charlotte  Williams:  assignee  has  no> 

right  to  stand  ia 
the  place  of  the  original  grantee  whom  he  has  paid,  for  want  of  a  good  assignment ;  nor  will 
the  Court  direct  an  assignment  if  the  twenty  days  for  enrolling  the  memorial  are  elapsed  ; 
for  it  would  be  void  at  law.  On  bill  of  interpleader  by  the  owner  of  an  estate  against  ttie 
grantee  of  a  rent-charge  out  of  it,  assigned  to  secure  an  annuity,  and  the  annuitant,  Uie 
annuity  being  void,  the  arrears  of  the  rent-charge  in  Court  were  paid  to  the  original  grantee  ; 
and  the  annuitant  >Aas  held  not  entitled  to  have  the  considerations  repaid  out  of  ttaatfuad^ 
tlicro  being  only  a  general  debt  at  law  and  no  lien  (^). 


iy  In  the  case  of  Anf(ell  v.  Hadden^. 
ves.  245,  Lord  Eldon  alludes  to 

cause,  appearing  by  Mr.  Veaey*^ 
9rt  of  it,  to  have  been  brought  on 

bills.  That  circumstance,  how- 
r,  dofS  not  appear,  either  by  the 
ry  in  the  Register's  book  of  the  ori- 
il  hearing,  A.  1791,  fol.  329,  nor  of 
afllcmaoce  of  the  decree,  A.  1792, 


foh  385.  The  Editor  hat  consulted 
several  other  entiies,  from  none  of 
which  does  it  appear,  that  there  was 
more  than  one  bill. 

(6)  As  Mr.  Veaey's  marginal  abstract 
was  more  correct  and  applicable  than 
Mr.  Brown%  the  Editor  has  inserted  it 
in  the  place  of  the  priginal  one. 

That 
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1793.  That  the  defendant  Maty  Charlaite  Williams^  bf  indeittnit 

Wi^/w         dated  10th  of  October,  1778,  purporting  to  beforayaliHlbleedil^ 

Baiuiof  BoLTOH  sideration,  assigned  to  Isaac  Ard^if  the  v^hole  of  thesaidanmntj 

WiLUAVB.      of  £300,  in  trust  to  take  to  his  own  me  £  100 per  annum,  mrt 

I  ^298  1*      thereof,  and  afterwards,  by  another  indenture  dated  24th  of  JDf- 

cember,  1778,  assigned  to  him  for  his  own  use  «£60  jper  attBum, 

other  part  of  the  said  anmiity  of  <£300,  and  by  an  indenture  dated 

the  Sd  of  May,  1780,  she  assigned  to  Richard  Du  Bourg,  £90 

per  annum,  other  part  of  die  said  amiuily : 

That  by  an  indenture  of  four  parts  dated  22d  of  September^ 
1781,  made  between  the  said  Isaac  Ardesoif,  the  said /{icAoni 
I>u  Bifm0g,  the  said  Mary  Charlotte  Wittiams,  and  Thomar  Est- 
court  Creswell  deceased^  it  WM  witnessed  that  in  pursuance  of  the. 
agreements  therein  mentioned,,  and  in  consideratioo  of  £^1,1€&  7i 
paid  by  s£d  Thomas  Estcourt  Creswell  to  said  Isaac  Arduoif,  wai 
of  £534  to  the  said  Richard  I>u  Bourg,  and  of  £339-  13s.  to  the 
add  Maiy  Charlotte  WilUams,.  inaking  in  ali  ^2,00a,.  the-  aai^ 
Isaac  Ardesoif,  RicRard-  Du  Bourg,  and  Mary  Charlotte  WU' 
Hams,  diizasijgfkixDlorwakd  Thomas  Estcourt  Creswett,  Sfc^  the  sail 
seyeral  annuities^  or£100,  £90^  and  £60,  dunog-tbe  life  of  the 
saicf  Iftaty  Charlotte  fVUlsams,  out  of  said  pveraiseaao  demited  by 
tbe  said  Tate  Duke  of  Bolton  to  the  said  WiUiam  Law^  Sfc.  for  wmi 
term  of  nine^yt^ine  yeara^  upon  trust,  out  of  said  annuity  of  ^SOO 
to  deduct  and  pay  to  himself  an  annuity  of  £250^  and  pay  the  w^ 
siche  of  said*  annuity  of  £300  to  the  said  Mary  Charlotte  fViliiam 
or  her  assigns,  and  appointed  CresweU  her  attorney  to  receiiw  tht 
annuity  of  £300: 

Tliat  Creswell  died  the  Uth  of  November,  1788,  hMring^  iint 
made  his  wilT,  dated' about  14th  of  Janiiarjif,  1786,  and  appMitad 
the  defendant  iEfary  Jenkins  sole  executrix,  who  duly  proved  the 
same: 

And'  the  bill  further  stated,  that  by  indenture  dated-  20tb  of 
March,  nS2,  made  between  the  said  defendant  Mary  Charhih 
Williams,  and  William  Sampson,  since  deceased,  in  consideiBlion 
of  £297. 105.  the  said  defendant  Mary  Charlotte  Wiiliamsump^ 
the  rent-charge  of  £300  to  the  said  William  Sampson,  Sfc.  upoa 
^  trusty  to  retain  during  the  life  of  the  said  defendant  Jtf^rrjfCi^ 

Ibtte  Williams  an  annuity  of  £42.  lOi.  and  Bis  costs  and  expenoef, 
and  to  pay  the  residue  to  the  said  defendant  Mary  Charhite  WU* 
liams,  and  she  thereby  nominated  the  said  William  Sampson,  her 
[  ^^99'  1  attorney,  to  receive  the  said  annuity,  with  usual  powers  and  autho- 
rities :  and  stated  the  death  of  the  said  William  Sampson,  having 
first  thzdh  his  will^  and  appointed  defendants  Down  and  Pitches^ 
executors,  who  had  proved  the  same,  and  the  death  of  Low,  bav^ 
ing  first  made  his  will,  and  appointed  the  defendant  John  Andiei^ 
son  executor,  who  bad  duly  proved  the  same : 

The  bill  further  stated,  that  the  plaintiff  was  in  possession  of 
said  estates,  as  tenant  for  life,  under  the  will  of  Charles  Duke  of 

Bolton^ 


in  THB  High  Court  of  Chancery^  !t0d 

3oiiaH^  subjdct  to  said  rent-charge  of  ^300 ;  and  that  vanbiis  clis-  1793. 

m'tes  and  differences  having  arisen  between  Mary  Charlotte  fVil-  ^-^^ 

kms,  Thomas  Estcourt  Creswell,  William  Sampson,  and  defend-  ^^^  of  Boltoh 
utB  Jenkins,  Pitches,  and  Down;  and  plaintiff  having  paid  said  Wiluam^.. 
?S50  a  )^ear  up  to  Christmas  1787,  and  that  said  annuity,  on  ac- 
oaht  of  such  disputes  and  differences,  was  from  that  time  in 
mars ;  and  plaintiff  having  paid  £50,  the  remaining  part  of  said 
RBui^  of  ^300,  up  to  Christmas  1783^  and  same^  on  such  ac- 
oont,  was  in  arrear  since  that  time : 

That  defendant,  Mary  Charlotte  Williams,  eichibited  her  bill 
gifinst  plaintiff,  and  the  executors  of  said  William  Sampson,  to 
tftve  the  aforesaid  indenture  of  the^Oth  of  March,  1782,  cancelled, 
rUch  bill  had  been  dismissed  with  costs,  as  against  the  executors 
if  the  said  William  Sampson ;  and  that  the  defendant,  Mary  Jen- 
mu,  had  also  exhibited  her  bill  against  plaintiff  and  defendant, 
\iary  Charlotte  Williams,  and  others^  pitying  that  the  plaintiff 
dgfac  be  decreed  to  pay  the  said  annuity  of  £250,  and  the  arrears 
btteof  to  her ;  and  that  the  defendants  Down  and  Pitches,  since 
be  aforesaid  bill  bad  been  dismissed,  had  demanded  the  arrear  of 
be  said  annuity  of  £4^2.  lOs.per  annum,  and  the  punctual  payment 
a  futare,  threatening^  in  case  their  said  demand  was  not  complied 
wUk,  to  file  a  bill  against  the  said  plaintiff;  and  that  the  said  Mary 
"^htuiotte  Williams  (alledging,  that  upon  the  hearing  of  the  afore- 
akl  caase  the  then  Lord  Chancellor  bad  declared,  that  it  was  his 
^piaioo  that  she  alone  was  entitled  to  receive  the  said  annuity)  had 
aoasd  a  notice  to  be  served,  demanding  payment  of  the  arrears  of 
be  said  annuity,  and  had  also  caused  declarations  in  ejectment  to 
»e  served^  in  the  name  of  the  defendant,  John  Anderson,  on  the 
ilaintiff,  in  order  to  recover  the  possession  of  the  said  Yorkshire 
lallales ;  that  the  plaintiff  had  offered  to  pay  the  said  arrears  to  the 
lefendant,  John  Anderson,  the  personal  representative  of  the  said  [  300  ] 
William  Law ;  but  he  had  refused  to  accept  the  same,  and  had 
wrmitted  the  defendant^  Mary  Charlotte  Williams,  or  the  other 
lefendants,  to  use  his  name  in  bringing  ejectments  for  recovering 
he  aud  estates  : 

The  bill  also^  stating  diat  the  defendant  John  Williams  resided 
ibload,  prayed  that  the  defendants  might  interplead,  thereby  offer- 
ng  to  pay  the  arrears  into  Court,  and  /or  tn  injunction  to  restrain 
be  defendants  from  proceeding  in  ejectment,  or  otherwise  at  law^ 
igainst  the  said  plamtiff,  or  the  tenaiits  of  the  estates; 

The  defendant,  Mary  Jenkins,  by  her  answer  put  into  the  said 
tfill^  stated  the  particulars  of  the  indentures^  whereby  the  several 
mmiities  of  £  100,  .£60,  and  i'go  (making  together  ^250)  were 
jraoted  by  the  said  Mary  Charlotte  Williams  out  of  the  annuity 
hf  £XO  to  the  said  Ardesoif  and  Du  Bourg,  and  which  were 
ifiierwanb  assigned  to  Creswell,  her  testator,  and  claimed  to  be 
entitled  to  the  several  annuities,  and  to  be  paid  the  arrears  tliereof 
lecordingly. 

Vol.  IV.  a  •  Tfce 
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179S*  The  defendants,  Down  and  Pitches^  by  their  answer,  stated  thit 

^^^^^^  Mary  Charlotte  Williams  having  sold  £^56j  part  of.  her  said  an- 

Dttkeof  BoLTOM  ^yjjjy  of  4300,  to  Thomas  Estcourt  Creswell,  and  being  dewous  of 

WiLLiAMt.       selling  the  remaining  £50  a  year  for  her  life,  applied  to  the  said 

William  Sampson  to  become  the  purchaser  thereof,  and  that  he 
agreed  to  purchase  £42.  105.  a  year  for  the  sum  of  «££97«  IQf* 
being  after  the  rate  of  seven  years  purchase  (but  as  tlie  defendaols 
believed  Sampson  was  not  apprized  of  the  grant  of  the  prior  m- 
nuities  to  the  amount  of  ^^50)  and  that  in  consequence  thereof 
the  said  indenture  of  the  20tb  of  March,  1782,  was  made  and 
executed,  and  stated  the  purport  thereof ;  and  further  stated,  that 
a  memorial  of  the  said  indenture  was  duly  enrolled  imder  the  act 
of  parliament ;  and  said,  that  it  appeared  by  the  evidence  in  the 
said  Mary  Charlotte  fVilliams^s  said  cause,  that  the  said  indenture 
was  prepared  by  the  person  employed  in  th^  behalf  of  Mary  Char" 
loite  IVilliams'j  and  it  appeared  to  them,  by  an  entry  in  the  said 
William  SampsotCs  banker's  book,  that  (he  said  considenUioo 
money  of  £297.  lOs.  was  paid  by  him  to  the  said  defendant.  Mm 
Charlotte  Williams,  by  draft  on  his  banker;  also  that  the  said 
[  901  J  William  Sampson  received  three  several  quarterly  pavments  of 
£12.  105.  each,  as  for  three  quarterly  payments  of  his  said  annuity, 
and  for  his  salary  of  6J.  in  the  pound,  on  the  receipts  of  the  s»<i 
rent-charge  of  <£dOO;  and  also  received  the  sum  of  if  15.  5s.  in  le* 
spect  of  the  said  annuity  from  John  Bindley,  Esq.  who  was  siiFaty 
by  bond,  with  the  said  Mary  Charlotte  Williams,  for  the  due  pay- 
ment of  the  said  annuity,  which  they  believed  'was  the  whoie 
money  which  was  received  by  the  said  William  Sampson  m  his 
life-time,  on  account  of  the  said  annuity,  and  that  the  defeudaots 
had  not  received  any  payments  in  respect  of  the  said  annuity;  that 
the  Mhole  thereof,  except  the  said  sum  of  ;£52.  155.  was  then  in 
arrear;  and  they  claimed,  as  the  executors  of  the  said  fFtZ/tm 
Sampson's  will,  to  be  entitled  to  receive  the  arrears  of  the  said 
annuity  of  .£42.  IO5.  out  of  the  money  which  was  in  the  plaintifi's 
hands  at  the  time  of  filing  his  said  bUl,  and  also  to  be  paid  the 
growing  payments  of  the  said  yearly  rent-charge  of  <£300,  duiwg 
Uie  life  of  the  said  defendant,  Mary  Charlotte  Williams. 

Tlie  defendant,  Mary  Charlotte  Williams,  by  her  answer  to  (he 
said  bill,  amongst  other  thing^,  admitted  the  making  and  executioQ 
of  all  the  instruments  stated  m  the  plaintiff's  bill;  but  said,  that 
the  same  were  executed  by  her  when  in  great  distress,  and  under 
the  circumstances  thereinafter  mentioned,  and  she  insisted  that  she 
only  was  entitled  to  receive  the  arrears  of  the  said  annuity  of  <£dOQ, 
for  which  she  had  only  given  receipts  to  Christmas  1783,  from 
which  time  she  insisted  the  same  was  in  arrear ;  she  insisted  that 
the  late  Duke  intended  the  said  annuity  for  her  separate  use,  and 
that  no  other  person  should  have  any  controul  over  it ;  and  stated 
that,  by  her  marriage  settlement  with  her  husband,  it  was  settled  to 
her  separate  use.    She  further  stated  the  circumstances  under 

wbicb 
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rhicb  the  annuitiei  to  Ardesoify  DuBourg^  and  Creswell,  were  1795. 

ranted,  much  as  they  appeared  in  evidence,  and  insisted  thai  the  «^v^ 

efendant  Jenkins  was  not  entitled  to  receive  the  arrears  thereof;  Dukeof Boltow 

tid  also  insisted  that   she  was  greatly  deceived  throughout    the       Williami, 

'ansactions  relating  to  Sampson's  annuity^  in  the  manner  stated 

y  her  in  the  bill  which  she  exhibited  against  the  plaintiff  and  the 

efendantSy  Down  and  Pitches,  as  executors  of  Sampson,  by  which 

ill  she  prayed  that  the  defendants,  Pitches  and  Down,  might  be 

ompelled  to  deliver  up  the  said  indenture  of  the  20th  March, 

783,  to  her  to  be  cancelled,  as  being  obtained  from  her  by  fraud 

ad  imposition,  and  without  due  consideration,  and  offered  to  pay        [  302  ] 

>  the  said  defendants  all  the  money  received  by  her  from  Sampson^  ^ 

8  the  consideration  of  the  said  indenture,  together  with  lawful 

iterest,  after  a  deduction  of  what  had  been  received  by  Sampson 

I  hb* life-time,  or  by  the  defendants,  his  executors,  since  his  death  ; 

kid  the  said  defendant  admitted  that  the  said  bill  had  been  since 

ismissed  without  costs  against  tlie  said  defendants ;  and  she  fur- 

ler  admitted,  that  the  defendant  Jenkins  had  exhibited  her  bill 

g;aiiist  the  plaintiff  and  defendant. 

Witnesses  were  examined ;  and,  as  the  final  decision  of  the  cause 
ittied  upon  the  difference  of  the  facts  which  came  out  in  evidence, 
ad  the  statement  thereof  in  the  memorials  e^u'olled  in  this  Court, 
;  will  be  necessary,  in  order  to  make  the  argument  and  judgment 
itelligible,  to  state  so  much  of  the  evidence  and  memorials  as 
pply  thereto. 

A^  to  the  annuities  granted  to  Ardesoif  and  Du  Bourg,  the 
rants  thereof,  and  the  payment  of  the  consideration,  were  proved ; 
ad  as  to  the  assignment  to  Cresswetl,  Bindley  swore,  and  was  sup- 
lOited  in  the  material  parts  by  other  witnesses,  that  Powel  being 
mployed  by  Creszcclt  to  lay  out  a  sum  of  money  in  the  purchase 
jK  annuities,  caused  advertisements  to  be  published  in  the  papers 
1^  persons  desirous  to  sell ;  and  that  Bindley,  on  behalf  of  Mary 
ZHarlotte  Williams,  applied  to  him  to  procure  her  a  purchaser  for 
D  annuity  of  £250,  part  of  the  said  annuity  of  £300,  statmg  to 
im  UtivX  Ardesoif ,  who  had  annuities  of  £100  and  £60  granted 
•lit  of  the  same,  had  agreed  to  take  back  his  purchase  money,  with 
iwful  interest ;  and  it  was  agreed  that  Creswell  should  purchase 
ach  annuity  of  £9,50,  at  the  price  of  £2fiO0 ;  that  Powel  in- 
>nned  him  that  Jenkins,  the  agent  of  Creswell,  was  in  town,  and 
isisted  that  Palmer  should  be  employed  to  prepare  the  draft  of 
ae  deed  relating  to  the  purchase  of  the  said  annuity;  that  the 
eed  being  prepared,  Ardesoif,  with  Balfour,  his  attorney,  Du 
lourg,  and  his  attorney,  Powel,  Jenkins,  and  Palmer,  with  Mary 
Charlotte  Williams,  and  the  deponent,  met  at  Pozvets  chambers, 
rhen  Ardesoif  refused  to  take  back  his  purchase  money,  with 
iwful  interest,  and  insisted  on  being  paid  the  arrears  of  his  annuity 
nd  iiis  purchase  money,  which  Mary  Charlotte  Williams,  from  the 
pressure  of  her  circumstances^  was  obliged  to  comply  with ;  and 

R  2  accordingly 
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1793.         accordingly  that  Ardeunf  wanr  paid  the  whole  of  his  purchase 
^-•'^^^  money,  and  the  arrears  of  his  annuity  to  that  time,  and  Uu  Bourg 

Doke  of  BoLTOM  was  also  paid  a  sum  of  money,  which  he  claimed  to  be  due  to 
WiLUAMs.  ^^"^  9  ^^^^  Balfour  demanded  the  sum  of  £15,  which  was  paid  to 
him;  and  Palmer  produced  a  bill  of  £31,  or  thereaboutj  for  pre- 
paring the  deeds,  which  Mary  Charlotte  fViltiams  objected  to  pay, 
saying,  that  she  had  £80  to  pay  to  Powel,  who  was  the  only  person 
employed  by  her;  upon  which  Jenkins  insisted  upon  Pabner^s  being 
paid  out  of  the  purchase  money  for  the  said  annuity,  which  was  ac- 
cordingly paid,  and  that  all  these  sums  were  paid  out  of  the  £f /XX) 
purchase  money  for  the  annuity ;  that  the  deed  was,  at  such  meet- 
ing, executed  by  Mary  Charlotte  WiUiamt,  and  the  other  necessary 
parties  ;  and  that  after  all  the  parties,  except  Powel,  Maty  Char- 
lotte fVilliams,  and  the  deponent,  had  left  the  room,  Powel  called 
in  a  man  of  very  shabby  appearance,  to  whom  Powel  told  Mary 
Charlotte  Williams  she  was  to  pay  £80,  or  guineas,  which  sk 
paid  accordingly;  and  that  the  sums  of  JE'1,126.  7s.  £534,  £15, 
£31.  7^*  6id.  amounting  together  to  the  sum  of  £1,706.  I4s.6d. 
being  deducted  out  of  £2,000,  the  said  purchase  money,  there 
remained  the  sum  of  £993.  5s.  Gd.  out  of  which  Mary  Charlotte 
Williams  paid  the  said  sum  of  £80,  or  guineas,  to  the  man  whom 
Powel  called  in.* 

With  respect  to  the  transaction  as  to  Sampson^  annuity,  PofBcd 
swore  that  Mary  Charlotte  Williams,  or  Btndley  on  her  behalf, 
applied  to  him  to  procure  a  purchaser  of  an  annuity  of  £50,  being 
the  remainder  of  the  said  annuity  of  £300,  and  that  Sampson 
agreed  to  purchase  an  annuity  of  £42.  105.  part  of  the  said  annuitj 
of  £50,  on  condition  that  the  whole  annuity  of  £500  should  be 
issued  to  him,  in  trust  to  receive  the  whole  thereof,  and  to  pay 
Creswcll  the  annuity  of  ££50,  and  afterwards  to  take  to  himself 
the  annuity  oJ*£42.  lOs.  and  also  to  retain  the  remainder  of  the 
said  annuity  of  £300  for  his  trouble  and  expence  in  receiving  the 
said  annuity  of  £300;  and  that  he  (the  witness)  prepared  an  as- 
signment of  the  annuity  of  £300  from  Mary  Charlotte  Williams 
to  Sampson^  which  was  Executed,  and  the  purchase  money  to  the 
amount  oJ'£297  was  paid  to  Mary  Charlotte  IVilliams  by  Sampson 
at  the  time  of  the  execution  thereof,  and  that  Maty  Charlotte 
{  304  ]  Williams  thereout  paid  to  the  deponent  £32. 10^.  6d.  or  thereabout, 
for  his  demand,  and  afterwards  paid  thereout  to  Woodhouse  £13 
for  commission  thereon. 

T!ie  material  parts  of  the  memorials  are  as  follows : 
Memorial  of  the  annuity  granted  to  Creswell: 
*'  An  indenture,  Sfc.  made  between,  Ssc** — **  it  is  witnessed  that 
Mary  Charlotte  Williams,  in  consideration  of  £1,126.  7s.  paid  to 
"die  said  Isaac  Jrdesoif,  and  £534  to  the  said  Richard  Du  Bonrgt 
both  which  sums  were  paid  to  the  said  Isaac  Ardesoif,  and  Kichard 
JBm  Uourg  by  the  order  of  the  said  Mary  Charlotte  Willutms,  and 
of  Ihe  further  sum  of  £339*  135.  paid  to  tliesaid  Mary  Charlotte 

Williams, 
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WilhamSf  irbich  said  several  sums  make  the  sum  of  £2jOOO,  and  1793. 

were  paid  by  the  said  Thomas  Estcouri  Crestvell,  in  notes  of  the  w^^*/ 

Bank  of  Englandy  did  grant  unto  the  said  Thomas  Estcourt  Cres-  Dnkc  of  Boltoit 
veli  an  annuity  of  £250  for  her  life,  and  for  better  securing  the       Williams. 
payment  thereof  did  assign  to  the  said  Thomas  Estcourt  Creswef I 
ui  annuity  of  £300,  granted  to  the  said  Mari/  Charlotte  Williams 
>y  the  late  Duke  of  Bolton,  secured  upon  his  estate  in  the  county 
>f  York:' 

Memorial  of  Sampson^s  annuity : 

''  An  indenture  bearing  dale,  8fc.  between  Mary  Charlotte  Wil- 
SflWM  (late  Mary  Charlotte  Thornhill,  spinster)  wife  of  John  ffil- 
'iamsj  of  the  parish  of  St.  Margaret,  fvestminstery  of  the  one  part, 
ind  fVilliam  Sampson,  of  London,  merchant,  of  the  other  part, 
itsignins  to  hin^an  annuity  of  £300  per  year,  payable  to  the  said 
^ary  Charlotte  Thomhill,  during  her  life,  charged  upon  the 
astle  of  East  Bolton,  in  the  county  of  York,  Sfc.  In  trust  to  pay 
ittnself  an  annuity  of  £42.  lOs.  duriug  the  life  of  the  said  Mary 
Charlotte  Thomhill,  now  Mary  Charlotte  Williams,  granted  by  the 
ud  Mary  Charlotte  Williams  to  the  said  William^  Sampson,  for 
nd  in  consideration  of  £297.  105.  paid  to  her  in  notes  of  the  Bank 
»f  England,  and  of  a  bond  and  warrant  of  attorney  confessing 
udgment  from  John  Bindley,  Esq.  to  guarantee  the  said  annuity." 

It  appeared  in  evidence,  that  this  payment  was  by  a  draft  on  a 
»aiiker,  but  paid  by  him  in  bank  notes  and  cash. 

This  cause  was  heard  before  Lord  Thurlow  in  1791  (a)>  when 

Mr.  Solicitor-General  (Scott)  and  Mr.  Holli^,  sUted  the  trans-        [  305  ] 
ctions  with  respect  to  the  annuities,  and  the  manner  of  payment 
if  the  considerations,  as  stated  before  in  the  evidence,  and  that 
lif  rs.  Williams  insisted  that  the  transactions  were  void. 

1st.  In  respect  of  her  interest  in  the  annuity  granted  to  her  by 
he  late  Duke  of  Bolton,  which  she  insisted  was  a  provision  to  be 
»aid  to  her  from  time  to  time  for  her  maintenance,  and  therefore 
:ouId  not  be  anticipated,  and  the  whole  interest  disposed  of  at 
mce ;  that  this  had  been  the  tendency  of  his  Lordsliip's  opinion  in 
Ellis  V.  Atkinson,  (ante,  vol.  iii.  p.  565.)  and  Pybus  v.  Smith, 
ibid.  340.)  that  a  married  woman  to  whom  such  a  provision  was 
;ranted  could  not  grant  it  away : 

2dly.  That  the  memorials  enrolled  were  wrong.  Tlie  act  rc- 
[uires  that  every  deed  or  instrument  by  which  the  annuity  is 
ecured  shall  be  set  forlli,  and  the  consideration  shall  be  truly 
lescribed : 

As  to  CreswelVs,  the  consideration  was  said  to  be  paid  in  this 
ray:  i*  1,1 26  to  Jrdesoif,  £534  to  Du  Bourg,  and  £339-  135. 
0  Mary  Charlotte  Williams;  no  mention  is  made  of  the  payments 
0  Poirel,  Balfour,  or  Palmer;  and  the  payments  are  stated  to  be 
u  notes  of  the  Bank  of  England,  which  could  not  be  in  these 
iroken  sums : 

(fl)  Reg.  I^ib.  A.  119%,  fol.  S'29.  _ 

That 
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l793«  That  in  the  memorial  of  that  granted  to  Sampson  the  consideN 

^«^/«^  ation  was  set  forth  wrong.     In  this  case  one  of  the  securities  wu 

DnkeofBoLTOM  a  warrant  of  attorney  which  does  not  appear  on  the  memorial. 

WiLLiAMf.      ^^  ^^^  been  doubted  whether  any  consideration  was  good  but  one 

that  is  paid  in  money ;  it  is  true  it  has  been  held  that  Bank  notes 

are  the  same  as  money,  Wright  v.  Reed,  3  T.  R.  Ji.  R,  554.  but 

the  payment  must  be  set  forth   to  be   in  Bank  notes.  Rumble  v. 

Murraify  3  T.  R.  B.  U.  298.     Here  the  payment  was  by  a  draft 

on  a  banker,  who  paid  it  in  Bank  notes  and  cash. 

Mr.  Mansfield,  Mr.  Lloyd,  Mr.  Mitford,  and  Mr.  King,  for 
the  representatives  of  Creswell  and  Sampson,  contended,  in  the 
first  place,  Mrs.  JVilliams\  interest  in  the  annuity  was  such  as  she 
could  part  with.  The  grant  of  the  annuity  to  her  was  not  made 
when  she  was  a  married  woman :  in  the  case  of  an  annuity  so 
granted  .there  might  be  some  pretence  to  say  it  was  for  maintenance. 
[  306  ]  But  here  it  was  before  her  marriage,  and  to  be  free  from  the 
debts  or  controul  of  her  husband.  The  clause  that  her  receipt 
alone  should  be  a  discharge  was  ouly  to  render  the  husband^s  re^ 
ceipt  unnecessary.  If  Mrs.  Williams  had  sold  this  annuity  previous 
to  her  marriage,  the  purchaser  would  have  been  safe.  In  AUen 
V.  Papworth,  1  Ves.  lG3.  Giighyv.  Cox,  ibid.  317.,  Hulmev. 
Tenant,  (ante,  vol.  i.  p.  l6.)  Btscoev.  Kennedy,  (cited  there)  and 
a  great  many  other  cases,  a  married  woman  entitled  to  separate 
property  has  been  held,  as  to  that  property,  to  be  a  feme  sole.  It 
is  so  as  to  property  left  to  her  by  will  to  her  separate  use,  and  she 
may  by  one  act,  dispose  of  the  whole,  and  it  is  the  same  thing 
with  an  annuity  as  with  other  separate  property. 

Tlien  as  to  the  memorials,  this  was  an  assignment  of  an  existing 
aniuiity,  not  a  new  grant ;  it  is  the  mere  departure  with  the  annuity 
,to  another  person,  and  is  therefore  materially  different  from  a 
grant  of  an  annuity.  The  act  of  parliament  only  applies  to  fresh 
annuities,  and  tiever  has  been  held  to  extend  to  assignments ;  an 
assignment  of  part  of  the  dividends  of  stock  was  held  ^t  the  Rolb 
not  to  be  within  the  act ;  and  the  Court  will  not  extend  a  pentl 
act. 

But  if  it  was  necessary  to  enrol  memorials,  the  particulars  here 
are  set  forth;  it  is  objected,  tlie  warrant  of  attomey  is  not  me^r 
tioncd  in  the  raemoria],  but  this  zcas  not  necessary ;  if  bad,  it  only 
avoids  that  security,  and  docs  not  aCFect  the  others  ;  it  is  only  an 
authority,  by  whicii  the  parly  can  the  earlier  obtain  judgment.  It 
is  true,  in  recitiilg  the  consideration,  the  word>  in  notes  ofikf 
Bank  of  England  were  abided,  but  those  words  are  mere  sur- 
plusage ;  the  case  of  Wright  v.  Heed  shews  that  it  is  the  samp 
thing  whether  the  money  is  paid  in  cash  or  Bank  notes. 

Mr.  Solicitor-General,  in  reply. — It  is  argued  that  this  is  no/ 0 
grant  of  an  annuity,  but  only  an  assigmncnt ;  and  that  in  a  case 
of  dividends  oF  money  iu  the  funds,  it  ha3  bccu  held  not  necessary 

to 
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»  enrol  the  grant;  but  that  arises  from  the  exception  in  the  act  of  1795. 

parliament :  but  in  other  cases,  tliis  point  of  its  being  an  assign-  ^o^/«^ 

tent  has  been  determined  in  the  King's  Bench  to  require  enrol-  I>nkc  of  BotTow 
tent*,  every  assignment  amounts  to  a  new  grant  of  an  annuity.       Willi  ami. 
Pbc  defect  of  tlie  warrant  of  attorney  being  recited  in  the  memo-        r  oq^  -i 
ial  has  been  also  held  to  be  iiital :  as  to  its   only  affecting  the         ^ 
Mtrument  which  is  not  recited  in  the  memorial,  that  has  been 
letermined  otherwise.     With  respect  to  Sampson,  his  retaining 
57.  105.  for  receiving  the  annuity  of  £SQOj  falsifies  his  memorial, 
s  in  fact  he  was  to  have  £50  a  year,  not  o£'4^.  105. 

Lord  Thurlow  expressed  great  doubt  upon  both  points,  and  did 
lOt  give  any  judgment  in  the  cause  till  the  24th  May^  1792,  when 
e  sent  the  judgment,  in  writing,  to  the  Register's  office,  whereby 
e  declares  that  the  deeds  dated  the  C2d  of  September,  1781,  and 
Olh  of  March,  1782,  under  which  the  defendants  Pitches  and 
)ofl9;i,  and  Mary  Jenkins,  the  executrix  of  Thomas  Estcourt 
^^retwell,  claim,  were  void  for  want  of  the  enrolment  of  proper  me- 
ibrials  thereof;  and  referred  it  to  the  Master  to  take  an  account 
f  the  arrears,  and  ordered  that  the  same  (subject  to  the  costs  of 
le  plaintiff,  and  ^;ic2er5o;}  the  trustee)  and  the  growing  payments 
iiould  be  paid  to  Mary  Charlotte  IVillianis,  and  the  injunction  to 
e  perpetual  against  defendants  Pitches  and  Down,  and  Mary 
eiikins,  and  to  be  continued  against  defendants  John  Williams, 
lary  Charlotte  Williams,  and  Anderson,  till  further  order. 

The  defendants  Pitches  and  Dozen,  and  Mary  Jenkins,  pre- 
soted  petitions  of  rehearing  to  the  late  Lords  Comqiissiouers, 
Qt  it  did  not  come  on  during  their  time.  The  cause  came  on 
>  be  reheard  before  the  present  Lord  Chancellor  on  the  3d  of  ^ 

true  (a). 

'Mr., Solicitor-General,  Mr.  Mansfield,  Mr.  Lloyd,  and  Mr. 
Ung,  for  the  appellants,  argued  to  much  the  same  purpose  as 
efore,  in  support  of  the  memorials  ;  and  cited  the  case  Ex  parte 
^rhester,  4  T.  K.  694.  to  shew  that  it  was  not  necessary  that  the  * 
"arrant  of  attorney  should  be  mentioned  in  the  memorial,  as  being 
ifa  a  collateral  security. 

They  now  argued  a  completely  new  point  not  made  at  the  for- 
ler  hearing,  that  if  this  annuity  were  void  for  want  of  proper 
(QOiorials  having  been  enrolled,  their  clients  ought  to  be  repaid 
leir  purchase-money  out  of  the  arrears  in  Court;  they  insisted  the 
scree  was  erroneous,  so  far  as  it  had  ordered  the  arrears  to  be  £  308  ] 
lid  to  Mrs.  Williams,  instead  of  being  paid  into  Court :  that  ou 
le  general  principle  of  equity,  a  person  who  comes  into  this 
oorttoget  rid  of  a  security,  must  do  equity :  that  if  Mrs.  Wil- 
anu  had  not  been  a  party,  the  transaction  between  Ardesoif,  Du 
(oiirgi  and  Creswcll,  would  have  beeu  a  good  asbigumeut :  tlie 

(a)  Reg.  lib.  A.  1792,  fol  385. 

grants 
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1798.         grants  to  Ardemf  and  Du  Bourg  were  uoimpeached,  and  Crth 

v^v^i/  well  had  a  right  to  stand  in  their  place :  that  if  Mrs*  WiUuum  wai 

p«keof  BoLTOM  not  a  married  woman,  an  action  at  law  would  li^  to  recover  th^ 

purchase-money,  Sliove  v.  Webh^  1  T.  R.  1S%.  Straton  ▼•  UiUr 
tally  2  T.  R.  S66 ;  that  therefore  this  Court  having  the  fund  in  iti 
handsy  would,  to  avoid  circuity,  pay  it  out,  and  not  put  the  ap- 
pellants to  a  suit  at  law,  which,  from  the  circumstanee  of  Mn. 
Willifuns  being  a  married  woman,  they  might  not  \)e  able  fo  ip^ifr 
tain.     3y  her  bill  she  has  offered  re-payment. 

Mr.  JUprney-General,  Mr.  Hardinge,  Mr.  Graham^  Mr. 
Nedham,  and  Mr.  Hollisi,  cited  Hopkins  v.  Waller,  4  T.  it  463. 
Sherson  v.  Oxlade,  ibid.  824.  and  Davidson  v.  Foley,  2  T.  R.  11 
to  shevir  that  it  was  absoli|teIy  necessary,  that  the  warrant  of  M- 
torney  should  be  stated  in  the  menmrial. 

As  to  the  equity  of  re-payment,  they  admitted  that  the  plainliff 
could  not  pome  here  without  doing  equity ;  but  contended  that 
Mrs.  Williams  was  not  a  plaintiff,  seeking  to  set  aside  a  security: 
«he  was  fnerely  brought  here  against  her  will,  by  the  Duke,  who 
sought  to  know  to  whom  he  was  to  pay.  llie  offer  was  made  by 
Mrs.  Williams,  in  the  bill  filed  by  her  against  Pitches  and  Dmm, 
to  set  aside  the  conveyance  for  fraud  and  imposition,  which  bill 
was  dismissed;  but  she  made  no  such  offer  now;  a  court  of  law 
could  not  liave  ordered  a  return  of  purchase-money,  in  this  case, 
because  it  considers  th^  whole  transi^ction  void,  and  not  gitkig  0 
lien  on  any  fund. 

Lord  Chancellor  gave  judgment  to  the  following  effect— I  hate 
not  the  least  doubt  upon  the  subject :  I  am  clearly  of  opinion,  the 
decree  is  right  in  all  its  parts. 

It  is  a  bill  of  interpleader,  filed  by  the  Duke  of  Bottom,  as  to 
the  annuity  granted  by  the  late  Duke  to  Law,  in  trust  for  Mn, 
Williams:  that  circumstance  alone  makes  it  necessaiy  to  come 
here,  as  hers  is  an  equitable  estate :  as  to  all  the  rest,  the  rkdbls 
are  legal.  The  Duke  was  liable  to  be  called  upon  by  Mrs.  nil-' 
Hams,  and  she  having  made  assignments  of  her  annuity,  and  die 
assignees  setting  up  claims  to  it,  made  it  necessary  for  the  IM^ 
to  come  here  to  know  whether  these  assignments  are  Ic^^,  The 
plaintiff  calls  upon  the  parties  to  make  out  their  claims,  so  th|t 
each  party  defendant  is  to  stand  on  his  own  right,  and  the  validity 
of  his  claim  (r/). 

And 


[  309  ] 


(a)  The  principle  of  the  relief  in 
cases  of  interpleader,  and  particu- 
larly of  that  given  io  the  present 
cause,  was  much  discussed  by  Lord 
Eldon  in  Angell  v.  Hadden,  15  Ves.  ^44. 
'J1ie  object  is  to  protect  the  party, 
not  only  from  being  compelled  to  pay, 
bfit  also  from  the  vexatioo  ^ttendiDg 


the  discussion  of  all  the  suits  ftit 
might  be  instituted.  Upon  this  groud 
the  perpetual  injunctioD  vms  gcaatod 
against  the  executors  of  the  annai- 
tants,  which  did  not  strictly  belong  tt 
a  bill  of  interpleader,  but  witlNat 
which  the  Duke  would  not  have  had 
that  conpleti  relief  which  was  oeoes- 

laiy 


IM  TttK  HioH  Court  of  Cmancbet. 


^BOO 


And  first  as  to  CreaweU;  his  claim  19  Under  a  purchase  of  jfi250  1793. 

\  year,  bj  deeds  to  which  Mrs.  fViltiams  is  a  partj  with  several  ^<«v^ 

^ther  persons.     He  is  bound  to  make  out  that  the  original  grant  Dakeof  Boltow 
ivas  goody  and  that  the  memorial  was  sufficient.     The  statute  re-      Wiluaih* 
juires  the  memorial  to  set  out  the  whole  consideration,  and  by 
irhom  and  to  whom  paid ;  and  I  differ  from  what  has  been  argued, 
for  1  think  the  actual  mode  and  manner  of  the  payment  is  neces- 
Hury.    It  states  the  transaction  very  shortly.    (His  Lordship  here 
read  the  memorial.)    The  objections   to  this  memorial  are  plain ; 
by  the  act  of  parliament  it  is  to  set  forth  the  consideration  fully 
md  clearly ;  and  it  is  not  matter  of  surplusage  ia  the  act  to  set 
forth  the  names  of  two  persons,  where  two  are  concerned  in  the 
payment.    Tlie  whole  res  gesta  is  to  be  set  forth.    And,  upon  the 
evidence,  the  real  transaction  contradicts  the  mode  of  payment 
stated  in  the  memorial.     It  appears  by  the  evidence,  that  former 
annuities  had  been  granted  to  Ardesoif  and  Du  Bourg,  that  these 
were  to  be  purchased  by  Creiwell,  and  to  be  confirmed  by  Mrs. 
fViltiams:  and  the  deed  contains  assigmnenta  from  Ardesoif  and 
Du  Bourgf  and  a  further  grant  from  Mrs.   Williams:   and  the 
manner  of  the  transaction  was,  that  Ardesoif  and  Du  Bourg^ere 
paid  their  demands,   and  Mrs.  WiUiamSj   instead  of  being  paid 
tlie  sum  stated  in  the  memorial,  was  actually  paid  only  «£213 ;  for 
^BO  was  paid  out  of  her  money  to  Powel;  £15  to  Balfour;  and 
x50  to  Palmer.    There  is  no  evidence  of  an  agreement  between 
Mrs.  Williams  and  Creswell,  that  she  should  pay  bis  agent ;  so 
Palmers  charge  was  CreswelVs  debt,  not  Mrs.  Williams's.     Is  it 
possible  for  any  body  reading  this  memorial,  to   know  that  there 
were  two  prior  subsisting  annuities,  and  to  divine  the  other  pay- 
ments ?     IiiiBtead  of  the  transaction  being  truly  se|  fortb>  it  is  stated 
lalsely.     If  P (timer  was  paid  in  consequence  of  an  agreement  be-        [  310  1 
tween  Mrs.  Williams  and  CresweUi  that  oiigbt  to  have  been  set 
forth*    The  account  given  by  the  memorial  is  so  different :from. the 
l«ai  transaction,  that,  if  this  memorial  were  sufficient,   it  would 
be  necessary  to  repeal  the  act,  for  its  only  effect  would  be  to  give 
m  false  colour  to  these  transactions     With  respect  to  Palmer^  it 
mw  a  deduction  for  the  benefit  of  CresweU^  and  Mrs.  Williams 
received  £2,000  minus,  what  ought  to  have  been  paid  by  Creswell\ 
therefore  1  am  of  opinion  that  the  annuity  is  void  for  want  of  a 
proper  memorial  (a). 

With 


tary  to  deliver  him  from  the  vexation 
t»  which  he  was  liable.  The  doctrme 
of  interpleader  came  under  discnssion 
Ib  a  subsequent  stage  of  the  same 
cmoae,  Ainf^eU  v.  Hodden,  16  Ves.  SOt^, 
In  which  Sir  fV.  Grant  alluded  to  the 
wrions  modes  according  to  the  nature 
of  the  question,  and  the  manner  in 
wbirh  it  is  brought  forward,  in  which 

3u«»tioni^  on  bilU  of  interpleader  are 
i^ppaed  of.    An  interplcaiiliic  bill  is 
coiv^dered  as  putting  the  dereadants 


to  contest  their  respective  daims; 
therefore,  at  the  hearing,  if  the  question 
between  the  defendants  is  ripe  for  de- 
cision, the  Court  (as  in  the  present 
case,  and  in  Hodges  v.  SmUh,  cit. 
16 Ves.  203.)  decides  it;  if  not  ripe 
for  decision,  it  either  directs  an  action 
or  an  issue,  or  (as  in  AldHdge  v. 
Thompson,  ante,  vol.  ii.  149.)  a  refer- 
ence to  the  Master. 

M  It  H  necessary,  under  the  An- 
nuity Act)  that  all  the  instnuuents  by 

which 
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^  Widi  respect  to  the  other  tnnii 
cites  the  annuity  only  to  be  £42, 


which  an  annaity  U  secured  should  be 
mentioned  in  the  memorial.  Hood  v. 
BtvUony  ante,  ISO.  Dixom  v.  Birchf 
9  H.  Bl.  307.  Hammond  ▼.  Foateff  5 
T.  R.  6$5*  And  a  bond  and  warrant 
of  attorney,  to  enter  op  judgment, 
have  been  considered  to  be  assurances 
within  the  acL  Davidnm  v.  Foley,  post, 
698.  S  H.  Bl.  is.  Hopkint  v.  /roOer, 
4  T.  K.  463.  And  it  will  not  be  snf- 
licieDt,  if  they  are  no  otherwise  no- 
.ticed  than  by  waj  of  recital  in  a  4i^d, 
which  is  set  out  m  the  memorial.  Van 
Bn»m  V.  Jnacs,  1  Bos.  &  Pnl.  451. 
But  if  judgment  should  have  been  en- 
tered up  before  the  memorial  is  regis- 
tered, it  need  not  be  inserted,  Sherson 
▼.  Oxtadef  4  T.  R.  834 ;  nor,  npon  the 
aame  principle,  need  the  admittance  on 
■urrender  of  copyholds.  Doe  v.  JStC' 
fhitUy  1  Price,  38.  Et  vide  as  to  this, 
Bradfford  t.  BurUmd^  14  East,  445. 

It  has  been  established  by  a  series 
jof  decisions,  that  if  trusts  haye  been 
created  by  an  annuity  deed,  the  terms 
and  provisions  of  snch  trusts  must  be 
act  forth  in  the  memorial.  Detm  v. 
J^oOaum,  7  T.  R.  641.  CaMmtMS  v. 
Jsaac,  8  T.  R.  183.  Taylor  ▼.  Joknaon, 
ib.  184.  Detenfans  v.  (fBrieny  3  East. 
559.  Ashew  v.  Maekreth^  1  N.  R.  S14. 
JLeieeMter  t.  Lockuroodf  1  M.  &  S.  5S7* 
affirmed  in  the  Exchequer  Chamber,  5 
Taant  587.  These  decisions  have  been 
frequently  lamented,  and  the  conrts 
have  struggled  strongly  against  extend- 
ing them,  1  M.  &  S.  533.  18  Yes.  36S. 
it  bai  therefore  been  held  sufficient 
If  all  the  trusts  are  stated,  it  is  not 
necessary  to  disaffirm  the  existence 
of  other  trusts.  Toldervy  v.  AUatiy  7 
T.  R,  480.  Be  Faria  v.  Sturt,  2  Taunt. 
SS5.  Broume  v.  Rose,  6  Tannt.  194. 
Covenants  for  payment  of  the  annuity, 
or  powers  of  entry  and  distress,  need 
not  be  stated,  unless  they  create  a 
trust.  O'Calhigkan  v.  Ingilby^  9  East, 
135.  Dvpuia  v.  Edicartlsy  18  Vcs.  o^&. 
But  the  terms  and  cunditioiis  of  re- 
demption must  be  stated.  tSUadman 
y.  ihirchasey  6  T.  R.  737.  Hanh  v. 
StapUtoHy  7  T.  R.  205.  Bync  v.  Vi- 
vian,  5  Ves.  604.  Bync  v.  Potter^  ib. 
609.  Bromley  v.  HvlUmd,  il).  610. 
Ex  parte  Shaw,  ib.  620.  Ex  parte 
AmhU,  1  B.  &  p.  63.  Cunningham  v. 
Mackenzie,  2  B.  &  P.  598.  fc>o  if  there 
be  a  warrant  of  attorney  to  confess 
judgment,  and  there  Is  a  stipulation 
fjos  stay  of  excc.utiou,  it  must  be  in- 


ity  (Sampton^s)  the  memorial  re« 
and  it  does  not  state  all  the  aeon 

riiw/, 

serted  In  the  deed.  CuwuiMglum  r. 
MackemUf  cit  snp.  Orion  ^.Knight, 
3  B.  St  P.  153.  Dupuis  v.  Edtrtadt, 
cit.  sup.  If  the  obligors  are  i^mUg 
and  eeverally  bound,  it  is  not  sumcioit 
to  state  in  the  memorial  that  they  ire 
eererally  bound.     WiUey  v.  Cawtkam, 

1  East,  :)98,  and  noticed  per  Ije  BUmt, 
J.  14  Ea8t,  464.  But  where  the 
grantor  binds  his  keir$^  &c.  it  is  set 
necessary  tlmt  the  memorial  shoald 
describe' the  bond  as  binding  hi$  kemt 
Horwood  V.  Underhill,  4  Tannt.  346,  in 
the  Exchequer  Chamber,  revernng 
the  judgment,  10  East,  1S3.  and  there* 
by  over-ruling  Denne  v.  DnpuiM,  11 
East,  134.  and  Purling  t.  ParkkMrd, 

2  Tannt.  237. 

llie  provisions  of  the  act  reqatring 
the  consideration  to  be  stated  in  the 
memorial,  are  sufficiently  compiled 
with,  by  way  of  recital.  .Satcerty  v. 
ifarm,4T.R.494.  Hodge»^.  Money , 
ib.  500.  Cousins  v.  Thompson,  6  T.  R^ 
335.  And,  in  general,  a  fact  appear- 
ing in  the  memorial,  by  way  of  recital, 
may  be  taken  in  aid,  to  make  thatcer^ 
tain,  which  would  otlierwisc  be  bmr 
at  large,  Coare  v.  Giblelt,  3  Eas^  465. 
If  several  instnmients  be  given  to  se- 
cure one  annuity,  and  the  considers- 
tion  be  expressed  in  all,  the  meaunial 
lued  only  express  the  cousideratioB 
once.  Ranger  v.  Earl  qf  CkesieHl^d,  5 
M.  &  S.  2.  AVhen  the  considcratioB 
is  paid  in  a  draft,  and  not  in^flM^* 
ncy,  the  particulars  of  the  draft  most 
be  set  forth.  Ruinhall  v.  Murray,  $ 
T.  R.  298.  Berry  y.  Bentley^  6  T.  H. 
690.  Kickman  v.  Price,  1  U.  Bl.  S09L 
Morris  v.  Jiall,  1  B. &  P.  208.  Pook 
V.  Cabaves,  8  T.  R.  328.  But  that  b 
nnnccessaiy,  if  the  draft  be  converted 
into  cash  previous  to  the  execution  of 
the  deeds.  ExpaticMitcheU,5E9ai,iSt, 
O'Callaghanw  Ingilby,  cit. sup.  Where 
the  money  has  been  paid  through  the 
hands  of  an  agent,  it  has  been  deter- 
mined  that  it  was  not  sufficient  to  state 
the  name  of  the  principal,  but  that  the 
name  of  the  agent  mubt  also  be  shews. 
Dalmer  v.  Bamard,  7  T.  K .  248.  Olassi 
V.  Mount,  ib.  390.  Askew  v.  Mnck* 
reth,  2  N.  R.  214.  In  the  case  of 
Ex  parte  Ansell,  cit.  sup.  Lord  C.  J. 
Eyre  stated,  that  Uiis  ought  to  appear 
not  in  tlic  memorial,  but  in  the  body 
of  the  deed.  Hut  in  the  case  of  PtuU 
li^is  v.Cruu'/urdj  9  Ves.  220.  Sir  If  at. 
Grunt f  after  remarking  that  the  p<mbi, 

as 
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with  respect  to  the  bond  and  warrant  of  attorney,  as  it  1793. 

tate  the  dates,  it  is  as  no  memorial.  v^»s/w 

is  said  to  have  been  determined  in  the  Court  of  King's  Hake  of  Boltoh 
at  the  defect  of  the  memorial  will  only  vitiate  the  parti-  ViLLUMi. 
rity  so  mis-recited ;  but  I  have  enquired,  and  am  in- 
such  idea  was  thrown  out ;  though  the  Court  could  go 
than  the  application  before  tbcm :.  although  where  their  . 
38S  is  made  the  means  of  a  conveyance,  they  can  take 
it  upon  motion  (a).  The  act  requires  that  a  memorial  of 
if  bond,  instrument,  or  other  assurance,  whereby  any 
rent-charge  shall  be  granted  or  assured,  shall  be  enrolled,  " 
:ontain  die  day  of  the  mouth  and  the  year  when  the  deed, 
date.  It  requires  that  every  deed  shall  be  set  forth.  It 
ble  to  put  it  in  stronger  terms,  than  that  every  deed  shall 
hp  because  they  all  make  one  security.  The  word  suchy 
bsequent  part,  can  refer  only  to  this.  It  is  the  only 
;al  or  legal  sense  of  the  word.  The  defect  here  is  in  not 
rth  the  warrant  of  attorney.  Suppose  the  security  to 
a  bond,  warrant  of  attorney,  and  judgment ;  and  the 
void  as  not  being  recited  ;  could  the  judgment  be  good? 
t  was  secured  by  a  dcn^ise,  could  the  other  parts  of  the 
e  good  ?  The  act  declares  the  whole  to  be  void.  A  de<r 
morial  affects  the  whole  transaction  (b).    TLlien,  over  and 


eesstty  of  its  beiug  stated 

fttUl  extremely  doubtful, 
onsly  observed,  tliat  tlie 
It  rather  to  recinire  it  to  be 
$  memorial;  for  wlio  pays 
cannot  be  koown,  till  Uic 
f  the  deeds.  In  that  case 
t,  through  the  hand  of  the 

stated  in  the  receipt  in- 
ike  deedy  which  his  Honor 
},  at  all  events,  a  sufficient 
with  the  statute,  and  that 
(  afterwards  athrraed  by 
I*,  13  Ves.  475.  As  to  the 
f  letting  forth  the  tbne  of 
tiie  memorial,  though  Lord 
»sed  an  intimation  that  it 
ecensary,  Underhill  v.  llor' 
6s.  $93, ;  yet  the  contrary 
irds  determined,  Coare  v. 
East,  85.  riiilUps  v.  Crau- 
;>.  and  Craufurd  v.  Phillips, 
I. 

necessity  for  iuscrting  in 
ial  tlie  names  of  the  wit- 
i  Huri  V.  Lovelace,  6  T.  R. 
trie  Mackvcth,  2  La«t,  56;). 

V.  J$aacs,  cit.  sup.  Ortan 
cit.  sup.  £h*e  v.  Stephen^ 
^oi/M  V.  LdikCy  4TaDUt.  761. 
idwardSf  cit.  sup.  lirowne 
Tannt.  121.  in  the  last  of 
A  held  unnecessary  to  insert 
of  the  attoruics  to  whom  a 


warrant  to  confess  judgment  had  been 
given.  A  new  and  conscise  form  for 
the  memorial  of  annnities  is  now  given 
by  the  ttat.  53  Geo,  3.  c.  141.  s.  t. 

(a)  This  is  expressed  in  the  following 
more  correct  manner  in  Mr.  Vesey's 
report.  <*  The  courts  of  common  law 
which  will,  upon  their  general  jurisdio- 
tion,  enter  into  the  validity  of  the  war- 
rant of  attorney  or  judgment,  upon 
motion,  in  tlie  particular  application 
under  the  acts,  will  only  set  aside  the 
judgment  or  execution,  or  vacate  the 
warrant  of  attorney  :  but  the  jurisdic- 
tion does  not  extend  to  ordering  the 
bond  to  be  delivered  np ;  and  if  ever 
done,  it  has  been  done  inadvertently." 
In  Exparte  Ansell,  1  B.  &  P.  66.  there- 
fore, when  the  Court  made  the  rule 
absolute  for  delivering  up  a  bond  and 
warrant  of  attorney,  and  the  deed  to 
be  cimcelied,  it  appears,  as  remarked 
by  the  learned  Reporters,  to  have  acted 
inadvertently.  As  to  the  general  ju- 
risdiction, vide  Ex  parte  Chester,  4 
T.  R.  69^.  ^i\d  JIatjnes  v.  Hare,  i  H. 
Bl.  66$. 

(6)  This  has  been  a  rexata  quesiio 
for  A  great  length  of  time,  the  deci- 
sions and  dicta  being  entirely  at  vari- 
ance. The  opinion  of  Lord  ijotighbo- 
r4jitf;hj  ^ho  drew  the  act,  of  the  Lords 
Comnii^siopers  in  Hood  v.  BurUtm, 
ante,  ilO,  aud  Lord  Jienyon  in  Hart 

V.  Lovelace, 
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1793.         above  the  £42.  10s.  Creswett  is  to  receive  £7*  lOr.  for  receiTing 

wn^  the  ,£300  a  year:  his  only  business  was  to  receive  his  own  amnii^ ; 

BdM  of  Bolton  what  business  had  Mrs.  Williams  to  pay  him  for  receiving  the 


Williams. 
[311] 


Other  part  of  the  money  i    It  was  a  mere  shift  to  avoid  the  Tarn, 

Then  as  to  the  consequence  of  the  grants  of  the  anniiitiei 
beii^  void.  The  annuities  being  void,  they  cannot  recover  apon 
them ;  but  it  is  said  they  have  paid  their  money,  and  that  actiaa 
have  been  maitUained  Jbr  money  paid  for  void  annuitiea*  Tben 
the  grantees  must  bring  actions,  in  which  they  will  either  succeed 
or  not.  If  they  succe^  I  have  no  right  to  stop  the  money,  ht- 
cause  the  Duke  comes  here  to  ask  of  the  Court  to  whom  &  lo- 
nuities  are  to  be  paid.  Mrs.  fVilliams  is  only  brought  here  to 
know,  whether  the  annuities  are  to  be  cut  down  upon  legal  objec- 
tions. I  have  no  more  right  to  interfere  than  if  the  demand  were 
for  money  lent  and  advanced.  I  have  no  right  to  enquire  into  her 
liability  to  pay.  If  they  are  not  able  to  make  good  their  title  at 
law  what  equity  arises  i  If  they  do  not  succeed  on  account  of  her 
being  a  married  woman,  what  right  have  I  to  take  away  aiij 
legal  defence  she  may  have  in  tliis  suit  i  I  am  onlv  to  teU  the 
Duke  that  he  cannot  pay  the  assignees  the  money,  that  they  Aovr 
no  lien ;  the  conse^nce  is,  that  he  must  pay  it  to  Mrs,  WUr 
liams  (a).    But  it  is  pressed  upon  the  Court,  that  CresweUfUmA 


V.  LoteUeef  6  T.  R.  476,  being,  tint 
any  defect  in  the  memorial  of  any  one 
of  the  deed*  viUated  the  whole  assur- 
ance. On  the  other  hand,  the  Court 
of  Kini^s  Bench,  in  the  absence  of 
Lord  KimyoN,  intimated  a  contrary 
opinion,  Ex  jwie  Chester,  4  T.  R.  695 ; 
and  in  the  late  case  of  Bromne  v.  AMf , 
6  Taunt.  159,  the  Court  of  Common 
Pleas  thus  expressed  their  dissent 
from  Lord  Loughborough'a  doctrine: 
**  We  cannot  thinic  that  such  was  the 
intent  of  the  legislature.  We  think 
it  was  only  meant  that  the  want  of  the 
preseribed  observances  should  vitiate 
the  particular  security  ;  for,  on  look- 
ing uto  the  act,  it  appears  there  may 
be  difierent  memorials  of  the  difterent 
deeds,  and  that  the  deeds  may  be  ex- 
ecuted at  different  times,  and  there- 
fore we  think  the  intent  is  that  onlv 
the  particular  ai^surance  shall  be  voicf, 
inth  respect  to  which  tlie  requisites  of 
the  statute  are  not  complied  with." 

(a)  The  Lord  Chancellor^B  words,  as 
reported  by  Mr.  Ffsey,  are,  **  I  finish 
tins  cause  by  saying,  they  have  no 
right,  nor  any  lien  upon  it,  but  are 
only  general  creditors  of  her."  The 
question,  whether,  in  the  ordinary 
case,  a  person  raeaninfr  to  purchase  an 
annuity  ont  of.  a  specific  fund,  in- 
tended to  be  made  liable  to  it,  conid 


have  any  denrand  against  diat  fmd  ftr 
the  purchase  money;  or  whether,  if 
the  contract  for  annuity  is  cat  &in 
by  the  law,  the  demand  Rodcr  te  i» 
plied  assumpsit  from  the  trametin 
(which  the  party  intended  inefiecliaUy 
to  be  an  annuity  demand)  ia  any  thiaf 
more  than  a  personal  demand  wpini 
the  party  receiving  the  money,  hn 
come  under  the  consideration  mhsfi 
Eldon.  Jones  v.  Harris,  9  Ves.  496. 
Ex  parte  9Vright,  19  Ves.  S5S.  Hm 
Lordship  was  of  opinion,  that  It  wnt 
impossible  to  contend  with  effect,  tktt 
the  annuity  being,  under  the  statitr, 
void  to  all  intents  and  purposes,  tk 
fund  upon  which  the  annuity  was  to  be 
charged,  should  become  a  nind  Uabk, 
in  the  nature  of  a  mortgage,  to  tke 
consideration  paid  for  &e  amndty: 
that,  in  ordinary  cases,  it  could  amoaat 
to  no  more  than  a  personal  deonaiL 
As  to  the  further  queition,  whether  t 
married  woman,  with  separate  pro- 
perty (being  to  all  intents  and  par- 
poses  a  feme  soUy  though  she  cmM 
not  be  regarded  as  a  feme  sole  it 
law)  ought  to  be  so  considered  to 
this  extent,  that  as  no  other  exeen- 
tion  could  be  had  against  her  for  the 
personal  demand,  she  should  be  takra 
to  intend  to  charge  the  property,  m 
respect  of  which  only  the  court  could 

give 
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the  place  of  Ardesoif  and  Du  Baurg;  but  it  is  perfectly  clear,         1793. . 
batever  be  the  yalimty  of  Ardemf  and  Du  Bourg^a  annuities,  ^-^^v-^ 

uU  no  person  can  claim  under  an  annuity  granted  to  another,  ^^^^  ®^  Boltoii 
^re  there  is  not  a  good  memorial ;  for  it  must  appear,  by  the  memo-      Wilu  ams, 
al,  who  has  the  present  subsisting  right;  therefore  this  destroys 
le  right  of  Creswell,    as  representing  Ardesoif  and  Da  Bourg. 

If  it  stood  over,  and  they  were  made  parties,  £  could  not  decree 
Irdesoif  and  Du  Bourg  to  make  good  conveyances,  because  un- 
er  the  act  there  must  1^  a  memorial  enrolled  within  twenty  days, 
*bich  being  now  past,  it  might  be  immediately  pleaded  in  bar  of 
le  grant. 

Affirm  the  decree. 

ive  execntiim?  ERs  Lordship  thoaglit  available,  the  person  whose  ^nnt  as 

Mt  it  woolil  be  difficult  to  maintain,  sacb  fails,  has  not  an  eaaity  speci- 

at. where  her  intention  was  not  to  ficaily  to  affect  the    fund  with   the 

DtttniGt  a  personal  debt,  or  to  charge  consideration ;  and  his  Lordship,  upon 

tarn  upon  her  separate  estate,  the  authority  of  this  case,  held  that 


pt  the  contract  was  for  an  annuity,  the  consideration  oould   not  be  re< 

jli^d  contract  the  party  dealing  with  covered  out  of  the  separate  estate, 

Br  iMd  it  in  his  power  to  make  effec-  though  part  of  the  money  had  been 

Md,  aad  such  as  to  bind  her,  accord-  applied  in  paying  fines  npon  admis- 

IK  to  the  intention  of  both,  and  he  sion  to  copyholds.    Saalso  bi  the  ease 

lited  in  that,  a  court  of  equity  ought  of  AngeU  v.  Hodden^  3  Meriv,  169. 

ifliaiflthim;and  to  give  him  such  a  the  circumstances  of  the  case  being 

"^         as  she  did  not  intend  to  give,  precisely  the  same.    Sir  fVm.  GrinU 


r  he  intend  to  bavt*.    His  Lordship  thonght  himself  bound  by  the  above 

tated  Che  present  case,  as  deciding,  precedent. 

K  the  most  direct  terms,  tliat  where  a  As  to  the  proposition,  that  the  sepa- 

MKried  woman  having  separate  pro-  rate  property  ol  afetne  cov€rte  may  be 

^r^,  has  fiold  an  anonity  charged  charged  in  a  different  form  from  that 

p#B  that  prpperty,.and  the  grantee  prescribed,  vide  the  cases  cite<l  in  the 

Ci  not  taken  care  to  make  the  charge  note  to  Uulme  v.  Tenant,  ante,  vol.  L 16. 

i^  S.  C. 

MicHELL  and  Others  v.  Harbis  and  Others.  '   ^  I  *  " 

ilfay  1st  * 

T^HIS  bill  was  filed  by  the  plaintiffs  aa  partners  in  the  Cornish  Plea,  to  a  bill  for 
^    Copper  Company,  in  the  business,  of  smelting  copper  ore,  ;  discovery  of 

•     ^   * L      J  r     J     4*^        I  *.  •-.!./»        •  r   ij-^    1  frauds  m  breach 

innst  the  defendants,  who  are  partners  m  the  Lomish  Metal  ^f  articles,  that 
'^mpany,  merely  praying  a  discovery,  and  stating,  that  by  articles  there  was  a  clause 
>!  agreement,  bearing  date  the  1st  of  September,  1783,  made  be-  iu^?*^^^]f!* 
ireen  defendants  on  behalf  of  themselves  and  the  rest  of  the  Cor--  }„  difference 
mA  Metal  Company,  of  the  first  part;  and.  several  other  persons  should  be  refer. 
iiCHrein  named  and  the  plaintiffs,  ti»  partr^ers  in  the  Cornish  Copper  J®1^**^^i^****"* 
Conwany,  of  the  second  part ;  it  was  agreed  that  the  defendants  reference  to  I& 
tbouid,  jrom  time  to  time,  during  the  term  of  seven  years,  deliver  depending,  or  to 
o  the  said  smelting  company,  a  certain  share  of  all  the  copper  ore  have  been  had, 
Rrhicli  should  be  procured  or  purchased  by  the  defendants  in  the  ^^  f  312  1 
xmnty  of  Cornwall,  in  the  proportions  therein  mentioned,  and  that        "^ 
be  plaintifils  should  smelt  the  same  and  dispose  thereof  as  therein 
oentioned,  and  that  the  defendants  should  pay  for  such  ore  at  the 

*  This  case  is  by  accident  misplaced :  it  appears  by  tlie  date  that  it  vras  in 
lie  laat  term* 

usual 
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1793.  udual  times,  the  customary  alFowance  being  first  made  as  thereia 

>^^r^  ]>articularized ;  and  the  residue  to  be  paid  for  by  the  said  compaoj 

MicHBLL        in  the  manner  therein  mentioned ;  and  it  was  agreed  that  the  profit 

UARiiit  ^^  ^^  allowed  to  the  said  smelling  company  for  carrying  on  the 
same,  should  be  after  the  rate  of  8  per  cent,  upon  the  standaid 
price  of  copper,  and  that  all  the  copper  belonging  to  the  defend- 
ants should,  during  the  said  term,  be  manufactured  by  the  said 
company  in  which  the  plaintiffs  were  partners,  and  that  the  said 
smelting  company  should  receive  after  the  rate  of  «£!  1  per  too, 
for  manufacturing  and  smelting  such  copper,  and  diat  no  copper 
should  at  any  time  be  delivered  or  disposed  of  by  defendants,  hit 
the  purpose  of  being  manufactured  by  any  person  whomsoever,  other 
tlian  tlie  said  Smelting  Company,  and  that  all  manufactured  cop- 
per sold  by  the  Metal  Company,  should  be  manufactured  by  the 
said  Smelting  Compatiy,  and  that  the  quantities  of  every  sort  rf 
copper,  and  every  sort  of  manufacture  and  species  of  casting  sold 
by  defendants,  should  be  made  as  nearly  as  possible  in  proportioB 
to  the  ores  so  to  be  delivered  to  them  respectively,  and  the  several 
parties  were  thereby  bound  in  the  penalty  of  «£2,000  for  the  due, 
observation  of  the  several  covenants  therein  contained. 

The  bill  further  stated,  that,  in  the  month  of  November  ITSJy 
the  defendants  having  entered  into  partnership,  or  some  contract 
with  Thomas  Williams,  Esq.  who  was  then  concerned  in  smelting 
and  manufacturing  copper  ore  and  copper,  discontinued  delivering 

r  313  1  ^^  plaintiffs  any  copper,  and  have  ever  since  delivered  to  his  ac- 
count, large  quantities  of  copper  ore  purchased  by  the  defendanb, 
and  of  copper  made  from  the  said  ore,  to  a  very  considenbk 
a^iiount,  to  the  great  detriment  of  the  plaintiffs,  and  in  direct 
violation  of  die  aforesaid  agreement. 

The  bill  particularly  charged,  that  the  defendants  ought  to  discO' 
vcr  the  several  transactions  between  them  and  the  said  Iliomas 
Williams,  respecting  the  delivering  and  manufacturing  the  said  cop- 
per  ore  and  copper,  and  the  quantity  of  copper  ore  so  by  them  had 
atid  purchased  during  the  time  aforesaid,  and  smelted  and  mannfitc* 
tured  at  other  works  and  mills  than  those  of  the  plaintiffs,  and  whidi 
^  have  been  sold  by  them,  and  the  amount  and  value  of  the  profits 
which  would  have  arisen  to  the  plaintiffs,  in  case  they  had  been 
permitted  to  smelt  and  manufacture  their  shares  of  the  same,  ac- 
cording to  the  said  articles  of  i^reement,  and  that  the  defendants 
have  several  books,  papers,  accounts,  writings,  or  letters,' in  their 
custody,  respecting  the  said  matters,  and  tending  to  shew  that 
some  such  agreement  has  existed  between  them  and  the  said  2%o- 
mas  Williams,  for  the  purposes  aforesaid,  and  that  it  would  from 
thence  appear  that  the  defendants  have  sold  very  large  quantities 
of  copper,  and  manufactured  copper  produced  from  ores  arisung 
within  the  county  of  Cornwall,  and  have  procured  the  same  to  be 
smelted  and  manufactured  at  other  mills  than  those  belonging  to 
plaintiffs^  to  their  great  loss^  and  that  without  such  a  discovery  they 

are 
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xllff  unable  to  proceed  at  laxc  against  the  defendants^  to  fe-  1793* 

I  compensation  for  such  breaches  of  the  agreement,  being  n-v-^ 

to  adduce  legal  evidence  iu  re»i)ect  of  the  -said  matters,        Michbix 
t  a  full  discovery  thereof.  HARttii. 

defendants  filed  their  plea  to  the  said  bill,  stating,  that  by 
\cle$  of  agreement  in  the  bill  mentioned,  it  b  (amongst  other 
agreed  and  declared  by  and  between  die  parties  thereto, 
case  any  variance  or  dispute  should  at  any  time  thereafter 
etween  them,  or  any  of  them,  touching  the  construction  of 
the  clauses  or  articles  therein  contained,  or  any  of  their 
;s  or  transactions  under  the  said  ai^ticles,  or  in  consequence 
',  or  any  other  cause  or  thing  whatsoever,  touching  or  con- 
( the  same,  or  otherwise  relating  diereto,  the  same  should 
rred  to  the  award  or  determination  of  two  indifferent  persons 
ippointed  for  that  purpose,  one  by  or  on  the  behalf  of  de-        [  ^14  ] 
1%  and  the  other  by  or  on  the  behalf  of  the  smelting  com- 
therein  Darned,  (one  of  which  said  companies  consists  of 
lintiffs)  or  such  of  tliem  as  shall  be  more  immediately  con- 
in  any  such  variance  or  dispute,  and   that  the  award  or 
lioation   to  be  made  by  such   two  persons,  touching  the 
t  to  be  referred  to   them,   should  be  binding  and   con- 
i  upon  the  said  parties,  so  as  such  award  should  be  made  in 
\  under  their  hands  and  seals,  and  ready  to  be  delivered  to 
d  parties,  or  such  of  tliem  as  should  require  the  same,  upon 
sre  the  end  of  sixty  days  next  after  the  said  matters  in  differ- 
ihould  be  referred  to  them :  and  that  in  case  the  daid  two 
IS  so  to  be  nominated,  should  not  come  to  any  determination 
ouching  the  premises  within  the  time  aforesaid,  tlie  said  mat- 
difference  should  be  referred  to  the  award  or  determination  of 
NO  persons,  and  also  of  such  other  person  as  they  should  think 
r  to  nominate  or  associate  with  them  in  that  behalf,  and  that  the 
or  determination  to  be  made  by  such  three  persons,  or  any  two 
Bt  in  or  touching  the  premises,  should  be  binding  and  conclu- 
1  the  said  parlies,  so  as  such  last-mentioned  award  should  be 
in  manner  therein  mentioned  :  and  defendants  averred,  that 
i  several  matters  respecting  which  the  plaintiffs  sought  a  dis- 
f  by  their  said  bill,  were  touching  the  construction  of  clauses 
said  articles  of  agreement,  or  dealings  and  transactions  of 
iffs  or  defendants  under  the  said  articles,  or  in  consequence 
f,  and  therefore  defendants  pleaded  the  aforesaid  clause  in 
id  articles  of  agreement,  in  bar  to  the  discovery  sought  by 
iff's  said  bill,  Sfc. 

'.  Jlttorney-Getieral,  Mr.  Mansfield,  and  Mr.  Steele,  for  the 
lants,  insisted — that  the  plea  must  prevail ;  that  the  plamtiffs 
ot  by  dieir  bill  sufficiently  and  clearly  stated  the  absolute  he« 
y  of  a  discovery  of  the  several  matters,  so  as  to  proceed  to  a 
lice  before  die  arbitrators;  that  the  averment  of  tlie  said 

clause 
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1793.         clause  was  sufficietit  to  support  the  plea;  that  the  matten  io  dU- 

^^'v^         puteuiight  be  determined  by  the  award  of  arbitmtors,  without  iv- 

MicBEtL       aorting  to  law ;  and  therefore  the  plaintiff  was  not  entitled  to  tiie 

HAgait.        ^^  ^^  ^  court  of  equity,  for  the  purpose  of  a  discovery,  to  enable 

him  to  proceed  in  an  action,  and  relied  upon  Hai^hide  ▼•  Fetmingf 

(ante,  vol.  ii.  p.  336.) 


[  315  ]  Mr.  SoUcitor^General,  Mr.  Lhyd^  and  Mr.  King^  for  the 

tiffs,  contended — that  the  plea  was  bad  inyami  and  udMtwtUi 
The  plea  merely  alleges,  that  the  parties  are  bound  by  contract  tm 
settle  matters  in  dispute  by  arbitration :  it  should  hate  alledged  s 
submission  to  go  to  arbitration,  and  that  there  was  no  refereoce 
depending;  the  averment  is  nothing  more  than  the  mere  chuNe: 
Haljhide  v.  Penning  is  a  very  different  case,  if  it  is  to  be  rcficd 
tipon ;  (for  the  authori^  of  diat  case  is  much  doubted) ;  Acre  the 
bdl  was  for  relief  as  well  as  discovery,  and  there  was  an  avermaAf 
that  the  matters  in  dispute  were  actually  referred  to  arbitration. 
As  to  the  substance^  the  plea  does  not  meet  the  case  made  by  the 
bill,  which  is  founded  upon  certain  frauds  committed  by  the  de-' 
fendants,  and  which  are  out  of  the  reach  of  the  articles.  It  wooU 
be  impossible  for  arbitrators  to  do  justice,  for  the  bill  seeks  adis^ 
covery  of  papers  and  writings  in  the  possession  of  the  defendanli, 
which,  without  the  aid  of  this  Court,  they  could  not  be  compelicd 
to  disclose,  so  that  justice  would  be  completely  evaded  if  thep&a 
was  allowed.  WtUingttin  v.  Mackintosh,  2  Atk.  569*  is  precise!; 
in  point.  Lord  Har&kke  held  it  to  be  no  pita  to  the  diseaven^ 
sought  by  the  hill,  and  it  appears  from  the  statement  of  it  in  die 
Register's  book,  that  he  decided  it  upon  that  ground.  Such  ap/es 
would  not  avail  at  law,  unless  there  had  been  an  actual  referoicei 
as  held  in  Kill  v.  HoUister,  1  WUs.  129* 

Lord  Chancellor. — In  the  cases  at  law,  scarce  a  single  dictav^ 
or  even  an  hint  occurs,  where  an  agreement  of  this  nature  hasbeea 
set  up  as  a  bar  to  the  action ;  on  the  other  hand,  many  authorities 
may  be  found,  where  the  award  itself,  or  the  sybmissUm  to  award 
has  been  pleaded ;  the  Court  upon  such  a  plea  has  gone  into  the 
award  itself.  The  bill  does  not  state  that  the  |»rties  are  unable  Is 
proceed  before  the  arbitrators,  and  that  they  cannot  have  the  effect 
of  this  covenant  in  the  articles  respecting  the  reference,  for  want  of 
a  discovery ;  but  taking  no  notice  of  that  clause,  it  states  a  vaiie^ 
of  circumstances  in  which  the  defendants  have  violated  the  articles 
of  agreement,  and  committed  fraudulent  acts  and  concealments  on 
their  part,  to  the  detriment  of  the  plaintiffs,  and  calls  for  a  disco- 
very, not  for  the  purpose  of  going  before  the  arbitrators,  bui  is 
aid  of  an  action  at  law.  It  has  been  objected,  that  the  parties 
having  entered  into  a  covenant  to  refer  matters  in  dispute  to  arfai^ 
[  3l6  ]  tration,  this  Court  is  not  to  aid  such  an  action,  and  that  it  wooU 
be  a  plea  to  the  action  at  law,  if  the  parties  were  to  proceed  in  it; 

and 
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and  conaequently  there  would  be  an  end  to  a  discovery^  as  it  would  1793* 

bo  nugatory  for  this  Court  to  lend  its  aid  to  an  action,  which  must  ^^^^ 

be  completely  barred  by  such  a  plea.  1  cannot  think  so.  In  the  Micheil 
case  before  Lord  Hardwicke,  relief  as  well  as  discovery  was  pray^  HAaaii. 
ed:  it  was  a  singular  case^  and  whatever  reason  the  Reporter  has 
inserted  as  bis  Lordship's  ground  of  decision,  the  plea  was  over- 
ruled, and  quite  agrees  with  tlie  case  in  Wilson.  Had  the  parties 
proceeded  to  a  reference,  or  the  award  been  actually  made,  it 
aright  still  have  been  examined  into  or  impeached  in  this  Court 
apon  equitable  grounds.  This  is  a  case  where  no  such  reference 
has  been  had,  and  where'  the  bill  merely  seeks  a  discovery y  in  order 
to  aid  the  parties  in  proceeding  at  law,  and  the  plea  is  in  truth  a 
pica  to  the  action  ;  and  unless  it  could  hold  as  a  bar  to  the  action 
itielf,  it  cannot  prevail  here.  With  respect  to  the  case  of  Half- 
hide  V.  Fenning,  it  is  unnecessary  to  discuss  that  case :  and  it  is 
upon  tfie  ground  just  mentioned,  that  I  think  this  plea  must  be 

Over-ruled  •  (a). 

.    a  A  plea  of  this  nature  waa  over-ruled  in  the  Exchequer,  in  Satterley  r. 
KMuoHy  17tfa  December,  1791. 

(«)  The  doctrine  upon  this  subject      Ha\fkide   v.   FeMning,  ante,  vol.    it. 
if  oollected  in  a  note  to  the  case  of     336. 


Creuze  V.  LoWTH.      >  .  ^ 

Michel  v.  Hunter.  3  f  Ve$.  jun.  tS7. 

8lh  June. 

npHE  petition  (reported  ante,  p.  157.)c^tnoon  to  be  reheard  Interest  not  to 
•*•    before  Lord  Chancellor,  June  Ist,  when  he  expressed  great  he  given  on  the 
doubt  as  to  the  propriety  of  the  order  of  the  Lords  Commissioners,  fn<e"i^f  sported 
koth  in  form  and  substance,  and  the  discussion  of  it  was  ordered  due  on  annuiUes 
to  stand  over  till  this  day.  hy  the  Master; 

And  coming  on  now,  Mr.  Attorney  and  Solicitor-General,  for  arannuit^hTiieu 
ihe  annuitants,  and  Mr.  Selwyn  and  Mr.  Adam,  for  Mrs.  Hunter,  of  dower. 
insisted — that  the  order  for  computing  interest  was  right,  and  that  Though  this  ap- 
kitcrest  ought  to  be  paid  from  the  date  of  the  Master's  report ;  Cj'p'l^oper'^^^^^^ 
that  the  rule  of  the  Court  is,  that  when  a  sum  is  ascertained  and  ther  directions,  it 
ordered  to  be  paid  it  shall  carry  interest :  that  in  the  case  of  mort-  <^A"not  be  on 
gagees,  they,  having  a  lien  on  the  land,  did  not  need  the  assistance  P^^^'^"' 
of  the  Court,  but  their  being  paid  interest  on  the  interest  computed        [  ^^7  ] 
hj  the  Master,  after  the  report,  depended  on  the  charge  upon  the 
mid  being  ripened  into  a  judgment  of  a  court  of  equity.     So  of 
legacies  charged  upon  land  they  shall  carry  interest ;  but  legacies 
not  charged  on  land   or  simple-contract  debts,  shall  not  carry 
interest  till  the  sum  is  ascertained  by  the  report.    They  cited  Car 

Vol.  IV.  9  V.  27*e 


\ 
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179«.         V.  The  Countess  of  Burlington,  1  P.  W.  228.    Maxwell  v.  JVet- 

w/         tetihall,  2  P.  W.  26.    Earl  of  Bath  v.  Earl  of  Bradford,  2  Ves. 

Ckios B        587.     Barae//  v.  Parker,  ibid.  363.    ^5//ey  v.  Fowis,  1  Ves. 

LowTB.        ^^'  ^^^*  ''^^  relied  principally  on  Bickham  v.  Cross,  2  Ves.  471* 

^     Mrhicfa  they  contended  was  die  very  case  now  before  the  Court. 

In  this  case  it  is  more  than  a  judgment,  it  is  a  specific  liea  oq 

die  land. 

With  respect  to  the  widow,  she  has  made  out  the  case  put  in 
the  anonymous  case  in  2  Ves.  601.  (the  name  of  which  is  Bigaal 
V.  Brereton,)  as  she  has  been  under  the  necessity  of  borrowing 
money,  for  which  she  has  been  obliged  to  pay  interest,  and  there* 
fore  is  entitled  to  receive  it. 

In  Margerum  v.  Sandiford,  interest  was  given  on  farther  di- 
rections, though  not  reserved  by  the  decree  *• 

Mr.  Mansfield  and  Mr.  Stanley  for  the  tenant  in  tail  of  tbe 
estate. — ^There  is  no  ground  upon  which  the  present  application 
can  be  supported.  Mr.  Attorney-General  and  Mr.  Sdioyn  say, 
that  the  LK>rds  Commissioners  made  the  order  upon  the  ground  of 
Margerum  v.  Sandiford.  There  Margerum  and  Pagh  were  ex- 
ecutors, and  had  made  great  use  of  the  testator's  monejr ;  Lord 
Thurlow  over-ruled  the  old  form,  and  gave  interest  on  further 
directions,  without  having  the  cause  reheard,  though  no  consider- 
ation of  interest  was  reserved  by  the  decree ;  but  how  does  that 
shew  that  the  Court  ought  to  do  it  on- petition,  without  any  further 
directions  reserved  ?  The  only  case  pretended,  in  which  it  was 
done  on  petition,  is  Bickham  v.  Cross,  which  was  under  very  par- 
[  518  ]  ticular  circumstances. — Then,  as  to  the  merits,  it  is  generally 
contended,  that  this  is  the  course  of  the  Court.  The  Earl  of  Bath 
V.  Bradford,  Barwell  v.  Parker,  are  cited  but  do  not  prove  this. 
Perkins  v.  Baynton,  (ante,  vol.  i.  p.  574.)  is  the  other  way.- 
Astley  V.  Powis  is  not  very  accurately  stated,  but  it  appears  a 
great  deal  of  time  had  elapsed.  In  all  the  cases  it  has  been  done 
on  special  circumstances.  There  has  been  no  general  practice  on 
the  subject. 

With  respect  to  the  widow's  jointure,  TirtP  v.  EaA  of  WinUf' 
ton,  (ante,  vol.  iii.  p.  489.)  is  a  strong  authority  by  Lord  l^hurhm 
against  it. 

Lord  Chancellor  spoke  to  the  following  effect. — I  thought, 
upon  the  former  hearing,  that  this  application  was  wrong  both  in 
form  and  substance  ;  that  no  such  order  could  be  made  on  petition: 
for  if  interest  was  not  given  by  the  decree  or  reserved,  it  was 
matter  of  rehearing ;  and  this  in  strictness  is  the  rule ;  but  if  the 
point  is  made  upon  a  hearing  for  further  directions,  1  see  no  ob- 
jection to  its  being  tlien  given,  if  the  case  will  warrant  it:  I  am 
satisfied  with  the  authority  of  Margerum  y.  Sandiford,  that  it  may 

*  Hie  same  had  been  done  in  Goodere  t.  Lake,  Amb.  584. 

be 
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be  80 ;  but  to  introduce  it  upon  a  petition  would  be  inconvenient' 
iu  practice. 

The  general  point  must  be  considered,  and  Bickham  v.  Cross 
having  been  cited,  that  case  must  be  taken  into  consideration :  and 
it  seems  hard,  that  when  the  order  is  that  the  sum  should  be  raised 
and  paid,  it  should  uot  be  done  immediately ;  if  it  is  considered 
as  the  rule  of  the  Court,  to  give  interest  upon  interest  on  sums 
reported  due,  of  course  the  persons  entitled  to  the  benefit  of  it, 
woald  be  more  interested  in  delay  than  the  owners  of  the  estate ; 
and  the  interest  running  on,  the  estate  would  be  exhausted.  Every 
pereon  interested  may  prosecute  the  decree. 

It  has  been  argued,  that  when  the  sum  due  is  ascertained  by  the 
Master's  report,  it  is  equal  to  a  Judgment,  and  is  become  a  charge 
upon  the  land.  I  am  not  unwilling  to  admit,  that  a  debt  consisting 
of  principal  and  interest,  computed  on  a  Master's  report  after- 
wards confirmed,  should  have  the  effect  of  a  judgment  at  law ; 
but  I  cannot  admit  a  consequence  that  would  carry  it  further  than 
a  judgment  at  law ;  for  there  interest  subsequent  to  the  judgment 
cannot  be  recovered ;  a  plaintiff  cannot  recover  the  interest  between 
the  date  of  the  judgment  and  the  issuing  of  an  elegit ;  so  that  the 
irgument  would  give  an  effect  to  a  Master's  report  that  a  judgment 
baa  not.  I  have  always  understood  that  debts  carrying  interest  in 
their  own  nature,  have  interest  calculated  upon  them  in  the  Mas- 
ter's office,  but  that  debts  not  carrying  interest  have  not ;  and  that 
the  invariable  practice  in  calculating  subsequent  interest,  is  to  cal- 
culate it  upon  the  debts  upon  which  it  had  been  calculated  before 
the  report,  and  only  to  state  the  principal  of  the  other  debts ;  and 
if  I  was  now  to  hold  that  the  subsequent  interest  ought  to  be 
calculated  on  all,  it  would  make  all  the  former  cases  erroneous. 
In  Bickham  v.  Crois  *,  I  see  by  the  note  I  have  of  the  case,  that 

Lord 

*  Bukham  ▼.  Cron.— There  being  no  state  of  this  case  in  Vesey,  the  foUowing 
b  taken  from  the  Register's  book : 

Previous  to  the  marriage  of  the  petitioner,  defendant  Cro89,  danghter  of 
Bkkham  the  father,  with  AsterUy^  her  first  husband,  in  17 IS,  it  was  agreed  Uiat 
Piffr/fc«m  the  father  should  give  a  bond  for  j£900t  payable  in  seven  years,  and 
the  interest  in  the  mean  time  to  be  paid  to  the  defendant,  for  her  separate  use, 
ffll  laid  out  in  a  purchase  of  lands,  and  when  laid  out,  the  profits  to  be  paid  to 
the  plaintiflf  for  her  life ;  and  that  AtierUy  should  give  a  bond  for  the  same  sum 
to  be  laid  ofit,  and  the  profits  to  be  paid  to  him  for  life,  remainder  to  the  peti- 
dooer,  and  the  land  to  be  purchasea  with  both  sums  to  be  settled  to  the  use  of 
the  issue  of  the  marriage ;  the  bonds  were  given,  the  marriage  had,  and  soon 
iller  AtterUy  died  insolvent*  Neither  Bickham  the  father  nor  AsUrley^  laid  out 
theiani  of  ^900  in  purchases;  and,  on  the  petitioner's  second  marriage  with 
Om9,  in  1715,  Bickham  the  father's  bond  for  X 900,  was  assigned  to  trustees,  in 
Tvst  for  the  petitioner,  till  he  made  a  suitable  settlement.  Bicldutm  the  father 
laid  the  petitioner  tlie  interest  of  Uie  bond,  till  near  the  time  of  his  death,  in 
^eiaber  17tS,  having  made  his  will,  and  thereby  given  to  his  youngest  son  John 
£aOOf  to  be  paid  at  twenty-four  ythn  of  age,  to  be  raised  out  of  bis  real  ontate 
9f  a  term,  wnich  was  vested  in  his  wife,  Hugh^  his  eldest  son,  and  another  tnis- 
!ee  and  devised  his  estate  to  his  wife  for  life,  with  remainder  to  Huf^h  in  tail, 
ind  appointed  his  wife  and  son  executors,  who  proved  the  wUI.  Hughy  when  of 
ige,  suffered  a  recovery  of  the  estate.  The  widow,  out  of  the  assets  of  her 
*  ■  s  9  husband. 
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Lord  Hardwicke  was  perfeclly  right  in  his  decree,  because  in  con- 
sequence of  Bickham  the  son  having  wasted  the  estates  of  the 
father,  all  the  debts  of  Bickham  the  father  were  charges  on  the 
estate  of  Bickham  the  son.  The  argument  to  be  drawn  from  that 
case,  is  against  the  position  for  which  it  is  cited.  The  case  of 
arrears  of  annuities  does  not  differ  from  the  common  case  of  a 
debt  not  carrying  interest. 

The  first  case  with  which  I  have  been  supplied,  is  Lbyi  f. 
Morelandy  by  Sir  John  Strange  sitting  for  the  Lord  Chancdhr] 
the  cause  was  referred  to  the  Master  to  take  an  account  of  the 
testator*s  debts :  the  Master  made  his  report,  and  upon  the  came 
coming  on  for  further  directions,  it  was  referred  back  to  the  Mas- 
ter to  calculate  subsequent  interest :  he  calcidated  the  subsequent 

husband,  and  the  rents  of  the  estates,  paid  the  interest  of  the  «£900  bond  for 
several  years ;  and  paid  John  the  sum  of  <i£SOO»  in  oart  of  his  legacy,  and  joined 
nvith  Hvghy  and  the  other  trustees,  in  a  bond  and  mortgage  of  the  terns,  for 
«£500,  tiie  remainder  of  his  legacy ;  and  she  paid  to  him  interest  for  Iba  saiK, 
to  the  9th  of  Sepiember,  1735,  the  said  Hugk  Bickham  refusing  to  pay  the  laatt. 
Bachaelf  the  widow,  died  in  17S6,  having  made  her  will,  and  thereby  fAvea  to 
the  petitioner  ull  her  personal  estate,  and  made  her  sole  executrix.  Toe  peti- 
tioner and  her  husband  having  brought  an  action  on  the  bond  Maintt  ut^ 
Bickham,  he  filed  bb  bill  for  an  iniunction,  and  an  account  of  his  Utber*!  ner- 
■onad  estate  come  to  the  hands  of  his  mother;  and  the  petitioner,  and  her  late 
husband,  filed  a  cross  bill.  By  decree  in  those  causes,  m  1743,  it  was  lefemd 
to  the  Master  to  take  the  proper  accounts,  and  it  was  declared  that  the  bond  far 
«£900  was  to  be  considered  as  a  debt  on  the  estate  of  Bickham  the  fistheft  to 
be  satisfied  out  of  his  personal  estate ;  and  it  was  ordered,  that  what  abonld  be 
coming  due  for  interest  on  said  bond,  shoidd  be  paid  to  the  petitioner  Hur  ker 
separate  use,  and  the  principal  to  the  trustees ;  and  that  the  mortgage  and  bond 
for  <£500  ought  to  be  considered  as  a  charge  on  the  term  of  50  years,  and  the 
interest  thereof  to  be  paid  by  Bickham  the  son,  to  the  petitioner  (whose  title 
to  tiie  same  is  not  stated)  and  her  late  husband.  Afterwards  Bickham  the  sea, 
died,  leaving  Jane,  his  widow,  Htighj  his  eldest  son,  and  younger  children,  and 
devised  bis  estate  to  trustees,  charged  with  bis  debts,  and  an  annuity  to  his  wife, 
and  legacies  to  his  younger  children,  and  made  his  wife  executrix.  A  bill 'wis 
filed  to  establish  his  will ;  and,  by  a  decree  in  1747  (subject  to  other  directiom] 
Bickham  the  son's  estate  was  ordered  to  be  sold,  and  the  money  applied  m 
payment  of  debts.  Afterwards  the  petitioner's  husband  died.  And  the  casse 
Deing  revived,  a  report  was  made,  that  there  were  no  debts  of  Bicklum  the 
Either,  but  the  said  bond  for  ^900,  and  another  of  of  !!•  lis.  lOd.  and  that  the 
whole  principal  money  of  ,£900  was  due  on  the  bond,  and  •£95-l,  odd,  iraa  dac 
for  interest,  at  5  per  ceni, ;  which  interest  was  to  be  paid  to  the  petitioner,  and 
the  principal  to  the  trustees,  to  be  applied  to  the  trusts ;  and  that  JBrnael 
Bickham^  the  widow,  had  paid  «£l94,  and  odd,  for  interest  of  the  «£500  bond 
and  mortgage,  which  vras  to  be  paid  by  the  then  plaintiff,  Hugh  Bickham^  to  die 
petitioner  and  her  late  husband,  as  part  of  the  assets  of  Rachael  Bickhcm^  and 
that  Hugh  Bickham  died  without  paying  the  same.  On  the  cause  coming  on 
upon  the  Master's  report,  in  1751,  accounts  were  directed  of  subsequent  uiie- 
rest,  and  there  was  a  further  report,  by  which  it  appeared  there  was  then  doe 
ibr  principal  and  interest  of  the  «£900  bond,  and  the  bond  of  .£500,  ^t!,50d. 
!)ts.  6d,  which  was  to  be  raised  And  paid  to  the  petitioner  out  of  the  said  trnst 
estate,  and  this  report  was  absolutely  confirmed. 

The  petitioner  stating  these  ftcts  and  delays,  prayed  that  the  said  nuai 
might  be  consolidated,  and  carry  interest  from  dhe  date  of  the  report. 

And  the  petition  being  heard  29th  of  July,  1739,  it  was  ordered,  that  it  shoold 
be  referred  to  the  Master,  to  compute  subsequent  interest  in  manner  following, 
on  the  principal  sum,  that  carrying  interest  at  5  prr  cent,  and  on  the  other  sums 
and  iateresti  and  the  costs  at  4  per  cnU.  and  to  tax  snbiequent  costs. 

^  interest 
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inftrest  on  the  same  debts  on  which  he  had  before  calculated  in-  1793, 

terest :  he  was  desired  to  calculate  interest  on  the  simple-contract         c^^"^ 
debtSi  but  refused ;  and  exceptions  were  taken  on  that  ground  to  ^ 

his  report:  the  exceptions  were  argued  19th  of  March,  1749^  and         LoIvtu. 
wete  over-ruled. 

Duke  of  Bedford  v.  Coke  (a),  before  Lord  Hardwicke^  was  a  [  321  ] 
strong  case  to  extend  the  remedy,  because  there  had  been  a  long 
delay :  the  plaintiffs  were  simple-contract  creditors  of  the  Duke 
of  fVharton:  the  decree  was  upon  the  29th  October ^  1743  :  the 
Duchess  applied  for  interest  on  the  arrears  of  her  jointure^  which 
bad  been  unpaid  for  a  great  number  of  years,  and  made  the  case 
of  having  been  obliged  to  borrow  money.  Lord  Hardwickej  by 
bis  decree,  reserved  tlie  question  of  interest,  and  ordered  prece- 
dents to  be  searched ;  but  no  precedents  could  be  found  where  it 
bad  been  allowed. 

In  the  anonymous  case,  2  Ves.  66 1 .  (the  name  of  which  is  Signal 
V.  JBrereton,)  the  question  came  distinctly  before  Lord  Hardwicke, 
who  at  first  reserved  the  consideration  of  interest,  but  afterwards 
refused  to  give  interest  on  the  arrears  of  the  annuity,  though  he 
give  it  on  the  debts  from  the  time  of  the  report  being  confirmed. 

Id  Grosvenorv.  Cook{b),  before  Sir  Thomas  Clarke,  25th  No- 
vember, I757y  the  same  point  arose :  the  question  was  reserved 
to  see  how  far  interest  was  allowed  at  law,  on  simple-contract 
debts. 

In  The  Society  for  propagating  the  Gospel  in  Foreign  Parts  v. 
Jackson,  which  was  heard  before  Sir  Thomas  Seweil,  it  was  re- 
fiirred  to  the  Master  to  calculate  interest :  February  11th,  1783, 
the  Master  made  his  report,  and  certified  £349  due  for  the  arrears 
of  an  annuity :  the  fund  was  productive,  but  the  cause  coming  on 
before  Lord  Thurlow,  1 1th  of  March,  1783,  he  directed  the 
Master  to  calculate  the  amount  on  the  debts,  without  interest, 
they  being  simple-contract  debts,  and  the  arrears  of  the  annuity. 
JUoyd  V.  Moreland  was  the  case  produced  to  Lord  Thurlow  on 
tbat  occasion. 

Nobody  has  produced  a  case  which  will  support  the  order  of  the 
Lords  Commissioners. 

I  could  not  make  such  ao  order  without  breaking  in  upon  the 
practice  of  die  Court. 

I  have  selected  these  cases  as  being  those  where  it  was  pressed 
opon  the  Court. 

The  order  of  the  Lords  Commissioners  discharged  (c). 

(«)Iii  Mr.  Vesey'i  report  of  thin  case,  {c)  The  question  »s  to  the  point  of 

ftere  is  a  note   of  l-ord  Hardwicke\i  form  was  cfiscusscd  in  a  similar  rasr, 

jtt^gment,  as  read  by  the  Lord  Chait'  Bnui'e ▼.  I'emberton,  12  Vis.  386 ;  and 

^tUar,  though  it  was  not  necessary  to  decide 

(6)  There  is  a  note  of  Sir  Thomas  that  question,  yet  Lord  Ei  shine  ap- 

CUarke^s  judgment  in  Mr.  Vtsey's  re-  pearcd  to  cnteitain  a  strong  opinion 

port,  as  read  by  Ute  Lord  Chancellor.  that  interest  could  only  be  given  upon 

further 
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fnrther  directions  not  npon  petition : 
tlie  object  of  tUe  latter  being  only  to 
execute  what  it  ordered  by  the  decree. 
Mr.  Vefey,  in  a  valuable  note  at  the 
end  of  bis  report  of  tliis  case,  notices 
the  principles  upon  which  courts  of  law 
act  m  giving  interest,  and  the  practice 
of  courts  of  ec^aity.    It  appears  tiiat 
tlie  cases  in  which  the  court  has,  on 
further  directions,  given  interest  on 
demands  not  carrying  interest  in  their 
nature,  are  either  cases  in  which  in- 
terest has  not  been  given  by  the  de- 
cree, because  the  circumstances  which 
made  it  proper  could  not  appear  till 
the  report ;  or  where  subsequent  inte- 
rest is  given,  in  respect  of  gross  and 
wilful  misconduct,  subsequent  to  m  de- 
cree, or  order  for  payment,  by  delay- 
ing the  execution  of  it ;  in  conformity 
to  which   is  the  case  put  by  Lord 
Uarivkke,  t  Ves.  589,  of  wriU  of 
error   in    the    Exchequer   Chamber, 
brong^ht  to  delay  execution ;  for  the 
practice  upon  which   vide   Frith  v. 
Lenmx,  t  T.  R.  57.    CumnUng  v.  Hon- 
forih^  ib.  58.    Entwutle  v.  Shepherd^ 
ib.  78.    Shepherd  v.  Mackreth,  9\l,li. 
S84.    SykeB  v.  Harrison,  1  B.  &  P.  t9. 
Alkyn$  v.  Wheeler,  SS  N .  R.  205.     Sax^ 
elby  V.  Moor,  H  Taunt.  51.    Hammel  v. 
Abtly  4 Taunt.  208.  FwrUmge  v.  Rucktr, 
ib.  250.    Middleton  v.  GiOy  ib.  298. 
Gwnpn  V.  GoUfjft  ib.  346.    Anon.  ib. 
876.    Powell  V.  Saunderi,  5  Taunt.  28. 
MUcheU  V.    MinikiH,  6  Taunt.  117. 

V.  Edmunds f  ib.  S46.    MoT' 

tin  V.  Emmote,  ib.  520.  O'Reilly  v. 
poran,  7  Taunt.  244.  Dtrjfer  v.  Gurry, 
ib.  14.  But  the  single  circumstance, 
that  the  demand  is  liquidated  by  the 
report,  or  any  delay  that  might  have 
been  prevented  by  the  diligence  of 
the  party  claiming  interest,  or  which 
is  tlie  necessary  consec^uencc  of  the 
nature  of  the  jurisdiction,  is  not  con- 
sidered a  sufhcieiit  ground  to  charge 
the  otlier  party  with  interest,  (vide 
Mr.  Vesey*B  note).  It  in  clear  that  the 
Master,  in  the  distribution  of  an  in- 


solvent estate,  has  no  power  to  alhw 
interest  in  the  shape  ot  danages :  the 
case  of  a  promissory  note  ia  m  soli* 
tary  exception  of  recent  introdncta 
(1  Swanst.  91.) 

As  to  what  debts  wiU  carry  inleicit 
at  Uw,  it  has  been  obserredj  that  the 
determinations  have  been  e3itfemd|f 
capricious,  and  that  it  wonld  be  difr 
cult  to  tx  upon  any  point  on  whkh 
the  authorities  are  so  little  in  harMv 
with  each  other,  (see  them  coUeeted, 
1  Campb.  N.  P.  C.  5f .  n.)  A  dev 
and  sate  rule  however  haabeen  M 
down  by  Lord  EUenbmram^  wUch 
has  been  since  nnifersaRy  adopt- 
ed. His  Lordship  considered  tet 
interest  ought  only  to  be  allowed  ia 
cases  where  there  is  a  contract  for  tfw 
payment  of  money  at  a  day  oertrii, 
as  on  bills  of  exchange,  pwornkmrj 
notes,  &c.  or  where  there  naa  been  aa 
express  promise  to  pay  interest;  or 
where,  from  the  course  of  the  deAg 
between  tbe  parties,  it  wmj  be  iiAr- 
red  that  this  was  their  intention ;  or 
where  it  can  be  proved  that  the  monqr 
lias  been  used,  and  interest  has  beea 
actually  made.  DeHgeilUmdr,  Bmmr 
bank,  1  Campb.  N.  P.  C.  50.  De  Bir» 
nales  v.  Fuller,  2  Campb.  N.  P.  C.4«6. 
Gordon  v.  Swan,  ib.  429.  n.  8.  C* 
12  East,  419.  Calton  y,  Bragf,  15  t^mflt 
225.  Walker  v.  ConstoMe,  1  B.  &  P. 
S06.  Tappenden  v.  Randall,  2  B.drP. 
467.  Mitchell  v. ' Minikin,  cit.  tap. 
where,  see  the  case  allnded  to  if 
Gibbs,  C.  J. 

A  similar  mle  had  obtained,  or 
is  now  adopted  in  equity.  Rifchy  v« 
Maenamara,  2  Cox,  415.  P^ktr  v. 
Hutchinson,  3  Vcs.  133.  Uptm  v.  Uri 
Ferrers,  5  Ves.  801.  Lowndes  v.  Cef- 
lens,  17  Ves.  27.  Bell  v.  Free,  1 
Swanst.  90.  As  to  the  practice  of  a 
court  of  equity,  in  not  giving  interest 
beyond  the  penalty  of  a  bond,  vide 
Tew  v.  The  Earl  tf  Wintertan,  tnlB^ 
vol.  iii.  489. 


[  322  ] 
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Jerrard  V.  Sanders. 


2  Kes.  jun.  187.    rpHE  bill  stated  that  John  Harrington,  being  seised  of  estates, 

*^h    hT  d  comprising  the  leasehold  premises  in  question,  by  lease  dated 

an^  tcstotrrxliad  some  time  in  or  before  the  month  of  S(jp^cm6er  1711,  demised 

neither  construe-    the  same  to  John  Gold,  for  a  term  of  1000  years,  and  by  virtue  of 

tite  or  actual  nc  • 

tice  ef  plaintiffs  litle,  not  denyina  the  facts  stated  in  the  bill  from  which  the  constmctive 

notice  is  to  l>c  deduced,  over-ruled. 

sTeral 


IK  THE  High  Coukt  of  Cnancikt.  9ti 

svend  mesne  assignments,  th^  premises  in  17S0  were  vested  in         I79i» 

^okn  Uarris  for  the  said  term,  subject  to  a  mortgage  to  Edward  ^«^v^ 

Idlamy^  for  securing  ££50  and  interest;  and  in  or  about  said        Jbrrard 

Bar  1730,  Christopher  Jerrard,  (the  plaintiff's  grand-father)  pur-        sandbju. 

bued  the  said  premises   for  the  residue  of  the  said  term  of  1000 

san,    absolutely,    from  the  said  John  Harris,  for  the  sum  of 

MO,  and  bj  an  indenture  dated  some  time  in  or  about  said  year 

730,  (stated  to  be  in  the  possession  of  defendant)  reciting  the  agree* 

itDt  for  the  purchase,  and  that  there  was  due  to  the  said  Edward 

ItUamy  £250,   the  said  Edward  Bellamy^   in  consideration  of 

lid  «££50  to  him  paid  and  assigned,  and    the  said  Harris  rati- 

ed   and  confirmed,  unto   trustees   appointed  by  Christopher  Jer- 

vd,  the  said  premises,  during  the  residue  of  said  term  of  1000 

Muv,  in  trust  to  permit  the  said  Christopher  Jerrard,  (now  de- 

staed)  and  his  assigns^  to  receive  the  rents  and  profits  thereof  for 

b  life,  and  after  his  decease  to  permit  Thomas  Jerrard,  the  son 

r  Christopher  Jerrard,  and  Susannah  his  wife,  both  deceased, 

he  plaintiff^s  late  fother  and  mother)  respectively,  and  their  as- 

pm,  to  take  the  rents  and  profits  of  the  said  premises  during  their 

KeSy  and  the  life  of  the  survivor  of  them,  remainder  in  truster 

II  and  every  the  child  and  children  of' the  scrtVf  Thomas  Jerrard 

f  the  said  Sun^im^h,  who  should  be  living  at  the  death  of  the 

trvicor,  for  the  remainder  of  the  said  term,  with  subsequent  limi- 

lions.     Christopher  Jerrard,   (plaintiff's  late  grandfather)  held 

lid  premises  from  the  time  of  the  purchase  till  his  death,  in  1739, 

ben  said  Thomas  Jerrard  (the   plaintiff''s  father)  entered  upon 

hd  held  the  said  premises,  down  to  the  time  of  his  death,  which 

ippened  about  fifteen  years  ago :  that  Susannah,  the  wife  of  the 

ltd  Thomas  Jerrard,  died  in  the  life-time  of  plaintiff's  father,  and 

laintiff  is  their  only  surviving  child,  and  as  such  became  entitled 

I  the  said  premises,  under  said  deed  and  settlement     Upon  the 

sath  of  said  Thomas  Jerrard  her  late  fother,  she  entered  upon, 

id  hath  eier  since  been  in  die  possession  of  the  premises,  under        [  323  ] 

id  in  virtue  of  said  deed  and  settlement,  and  the  trusts  thereof. 

The  bill  further  stated,  that  under  colour  of  some  pretended 
lorCgage  of  said  premises  from  said  Thomas  Jerrard,  plaintiff's 
te  fotfaer  (who  had  no  right  or  power  to  make  the  same)  the  said 
sfendant,  or  some  person  with  his  privity,  had  got  into  his  cus« 
>dy  and  possession  the  said  deed  and  settlement,  under  which 
laintiff  had  become  enlitled  to  said  premises  as  aforesaid,  and  the 
lie-deeds  thereof. 

The  bill  charged  the  defendant  with  knowledge  of  the  deed 
hereby  the  said  premises  were  settled,  so  that  plaintiff  had  be- 
wne  entitled  thereto,  and  that  the  defendant  had  the  said  deed  and 
tt/ement  under  which  she  was  so  entitled,  or  some  copy,  counter- 
tri,  or  duplicate  thereof,  or  some  abstract,  extract,  recital,  mi- 
tie  or  memorandum  thereof  or  therefrom,  in  his  custody  or  power, 
k1  that  be  had  seen,  read  or  beard  the  contents,  and  knew  and 

.'  believed 


S8S  Cash  Aroqid  and  Dstbrminid 

179S*         beUeved  that  said  deed  and  settlement  under  which  she  was  eo- 

v^vw  titled  as  aforesaid  existed,  where  and  in  whose  custody  and  powtr 

JsBRAaD       the  same  then  was  and  mig^t  be  found,  and  that  he  ought  to  state 

8A9DERi        ^^  contents  thereof;  and  in  case  the  same  had  been  bumty  torOi 

defaced,  obliterated,  cancelled,  destroyed,  disposed  of,  or  made 

away  with,  that  the  same  was  so  done,  or  caused  to  be  done,  by, 

or  by  the  orders,  on  the  behalf,  or  with  the  privi^  erf  defendspt 

with  some  fraudulent  purpose  to  her  prejudice. 

The  bill  further  charged  the  defendant  with  kmnwUdge  ti^ 
said  Thomas  Jerrard,  plaintiS*s  late  father,  was,  at  the  time  of 
making  said  mortgage,  entitled  to  the  said  premises  under  die  said 
deed  aund  s^tkment  as  tenant  for  life  onlif^  ndth  such  retnasniff 
over  as  herein  before  stated  to  the  plaintiff)  and  that  he  bad  not  aqr 
other  interest  tnerem,  and  had  no  right  or  power  whatever,  to 
make  such  mortgage  deeds  and  securities,  as  an  abstract  of  au4 
Thomas  Jerrard,  plaintiff's  late  father*s  title  to  said  premises  so 
settled,  containmg  some  recital,  notice  or  mention  thereof,  and  of 
the  trusts  contained  therein,  and  of  the  right  and  interest  of  said 
Thomas  Jerrard,  and  of  plaintiff  under  the  same,  or  some  asser* 
tion  or.  suggestion  tending  to  an  enquiry  and  discovery  thereof, 
and  of  plaintiff's  right  and  claim,  was  sent  and  delivered  wito  de* 
[  324  ]  fendantp  and  the  several  mortgagees  and  incumbrancers  under 
whom  he  derived  title  to  the  said  premises,  or  some  attorney,  so- 
licitor,  or  agent,  of  and  for  him  or  them,  and  that  they  weie  in- 
formed Mid  had  notice  of  the  said  deed  and  setdement,  under 
which  the  plaintiff  was  entitled  as  aforesaid. 

The  bill  therefore  prayed,  that  the  defendant  be  decreed  to 
deliver  unto  plaintiff  the  (teed  and  settlement  under  which  she  had 
become  and  was  entitled  to  the  premises  in  question,  together  with 
all  title-deeds  and  writings  relatmg  thereto,  and  that  the  plaintiff 
might  have  a  production  of  tlie  said  deed,  S^x.  at  any  trial  at  law 
against  plaintiff  or  her  tenant  of  said  premises. 

The  defendant  put  in  a  plea  and  answer,  and  thereby  stated 
that  Thomas  Jerrard,  being  possessed  of  a  long  term  of  years  in 
ihe  premises,  subject  to  a  mortgage  to  Catherine  Cam  for  a  term- 
of  five  hundred  years,  for  securing  £500,  the  siiid  mortgage  was^ 
by  indenture  of  25th  June,  1763,  transferred  to  Alice  Dickes,  who^ 
by  will  datied  7th  "November,  1774,  after  legacies,  gave  the  resi- 
due, and  (among  other  things)  the  legal  estate  in  all  messuages, 
•^c.  in  mortgage,  to  four  trustees,  in  trust  to  pay  legacies,  and 
subject  thereto,  on  trust  for  the  sole  benefit  of  her  grandson,  (the 
defendant)  in  case  he  should  attain  the  age  of  twenty-one  years 
(which  event  took  place)  and  that,  after  die  defendant  attained 
such  age,  the  premises  were  conveyed  to  him,  subject  to  the 
.equity  of  redemption  to  which  the  same  were  liable.  He  further 
stated  that  Thomas  Jerrard  died  about  the  year  1777,  having 
piade  his  will,  reciting  the  mortgage,  and  that  die  mortgaged  pre- 
inises  were  an  ample  security  for  payment  tbereof|  and  directed 

that 
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that  the  mortgage-money  should  remain  a  lien  thereon  only,  and 
not  on  his  personal  estate,  and  gave  all  the  residue  of  his  real  and 
personal  estate  unto  his  wife  Jane  Jerrard,  and  appointed  her 
lole  execntrix :  and  that  after  his  death  she  proved  the  will. — He 
pHrther  stated  that  the  mortgage-money,  with  a  great  arrear  of  in- 
terest, but  in  respect  of  which  some  payments  had  been  made  by 
tbeplaintifi;  remained  due,  and  that  the  premises  mortgaged  to 
jitice  Dickes,  and  those  alleged  by  plaintiffs  to  be  comprised  in 
die  setdement,  are  the  same  premises,  and  that  Thomas  Jerrard 
who  mortgaged  the  same  to  Alice  Dickes  was  in  possession  thereof. 
Hid,  if  not  in  fact,  pretended  to  be  nhsolutelj/  entitled  thereto^ 
subject  to  said  mortgage  to  Catherine  Cam,  at  the  time  the  assign^ 
Dieiitof  the  mortgage  was  executed.  And  the  defendant  overre J 
that  Jllice  Dickes  actnally  paid  the  said  £500,  tvithotU  noticef 
miher  constructive  or  actual,  of  the  existence  of  the  title  set  up  by 
ibe  plaintiff;  and  therefore,  and  because  the  plaintiff  does  not 
offer  by  her  bill  to  confirm  the  said  mortgage,  and  this  court  doth 
nai  compel  a  discovery  which  might  hazard  the  title  of  a  mortgagee 
bon&fide  and  without  notice,  or  those  claiming  under  him,  the  de- 
fendant pleaded  the  said  mortgage ;  and  not  waving  his  plea,  but 
in  aid  and  support  thereof,  he  said  that  the  said  Alice  Dickes  (un- 
der whom  he  claimed)  had  not,  to  his  knowledge,  information  or 
beliefj  any  notice,  either  constrtictive  or  actual,  of  the  existence 
of  the  title  set  up  by  plaintiff  in  her  said  bill,  at  the  time  she  paid 
the  said  sum  of  £500,  and  the  assignment  of  the  said  mortgage  was 
executed ;  nor  doth  defendant  know,  believe,  or  suspect,  nor  hath 
be  ever  been  informed,  that,  at  or  before  the  making  the  said  as* 
ugnment,  affecting  the  said  premises,  under  which  the  defendant 
cuiims,  or  before  or  at  the  time  of  payment  of  the  consideration  or 
value  for  tlie  same,  or  any  part  Uiereof,  that  the  said  Alice  Dickes, 
or  any  attorney,  solicitor  or  agent  of  the  said  Alice  Dickes  in  that 
transaction,  had  any  particular  abstract  of  the  said  Thomas  Jer- 
rard^B  title  to  the  premises  delivered  to  her,  him,  or  them,  which 
included  the  settlement  set  up  by  the  plaintiff,  or  any  recital,  no- 
tice or  memorandum  thereof,  or  of  the  alleged  trusts  thereof,  or 
any  suggestion  tending  to  an  enquiry  or  discovery  thereof,  or  of  the 
pl^intifTs  right  or  claim,  as  set  up  by  the  bill. 
Upon  this  plea  being  argued : 

Lord  Chancellor  said — a  denial  of  actual  or  constructive  notice 
b  iM  sufficient  without  denying  those  facts  stated  iu  the  bill,  fron^ 
whence  the  constructive  notice  is  to  be  deduced. 


(a)  The  defendant  afterwards  put 
In  an  answer,  stating  a  pnrchase  for 
variable  consideration  witiiout  notice, 
mod  insiAling  that  he  ought  not  to  an- 
swer farther.    A  gre^t  unmber  of  ex- 


Plea  overt-ruUd  (a)  (b). 

ceptions  were  taken  to  the  answer, 
which  were  allowed  on  the  principle, 
that  a  defendant  who  submits  to  an- 
swer lunst  answer  fully ;  as  to  which, 
vide  Cookwn  v.  EUiion,  ^te,  vol.  ii. 

«52. 


1793. 

Jbrrard 

V. 
3AMOBRS* 
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Cases  Abouid  and  DETiRliiiiBn 


1793. 


Jkrrard 
Saudbss. 


35f .  &upkird  ▼.  RobertB,  toI.  iii.  t59. 
The  Lard  ChtmeeUafy  however,  allowed 
the  exceptions  to  the  Master's  report, 
Jerrard  ▼.  iSSnmderf,  S  Ves.^un.  454. 

(fr>  It  had  before  been  laid  down  by 
Lora  HmrdwUke^  that  if  particalar  iiH 
stances  of  notice,  or  circumstances  of 
Iraody  are  charged,  they  mnst  be  de- 
Died  as  speeUlcaNy  and  particularly  as 
charged  by  the  bill,  Simkmm  t.  JSorl, 
SVes.450.  AufArrdv.  fFaMm,3Atk. 
815.  And  this  special  and  particnlar 
denial  of  notice  mnst  be  by  way  of  an- 
swer, that  the  plaintiff  may  be  at  li- 
berty to  eacept  to  its  sufficiency.  Re- 
deadoJU  Tr.  on  Pleading,  tt3.  Baytey  ▼. 
Adam$,  6  Ves.  596,  dt«  ib.  But  notice 
and  fraud  must  also  be  denied  generally, 
by  way  of  averment,  in  the  plea,  other- 
wise the  fact  of  notice  or  fraud  will 
not  be  in  issue.  See  the  cases  cited  by 
Lord  RtdemlaUf  in  the  note  to  the 
above  passage,  223. 

Of  the  protection  shewn  to  a 
purchaser  for  valuable  consideration, 
without  notice.  Lord  RndifH  has 
been  stated  (9  Ves.  25.)  to  have 
spoken  on  the  present  occasion,  and 
when  the  cause  afterwards  came 
on,  in  the  strongest  terms.  A  doctrine 


which  Lord  NorthSmgimt^  io  SUadbm 
V.  Emi  Veneffj  2  Edea,  85.  called  the 
polar  Mtar  rf  efiniy,  that  a  parciiaaer 
for  a  valuable  consideration  being  n 
an  ability  to  defend  hhoaeif  at  kw, 
cannot  be  but  by  a  co«ft  ^f  ofiily. 
LordRocsiya,  indeed,  in  aeasewhii^ 
occurred  shorthr  afnr  the  present, 
shook  this  doctrine  nnteiWIy.  Upis 
a  bill  by  tenant  for  life,  in  poasesnon^ 
for  discovery  and  deuvery  of  title- 
deeds,  his  Lordship  ordered  a  plea  of 
a  mortgage  in  fee,  by  a  fomier  tenuit 
for  life,  alleging  himself  to  be  seised  w 
fee,  without  notice,  to  stand  for  an  an- 
swer, with  liberty  to  except,  Sbwfs  v. 
BUe^Amrwty  S  Ves.  222.  Upon  a  case, 
however,  which  doaeljr  resembled  it, 
a  similar  plea  was  put  in,  for  the  par- 
pose  of  having  that  decision  reconsi- 
dered ;  and  Ijotd.  EUam  having  aMst 
satisfactorily  shewn,  that  it  did  not 
stand  upon  right  prindples,  allowed 
tlie  plea,  upon  the  rule,  that  as  against 
a  purchaser  for  valuable  conaideration, 
witliout  notice,  the  Court  has  no  juris- 
diction, IVaUcyn  v.  Lee,  9  Ves.  24.  As 
to  what  amounts  to  constructive  no- 
tice, vide  the  Editor's  note  to  Cfpfmi 
V.  Femyhoughf  ante,  voL  iu  S9i. 


[  326  ] 

18th  June. 

Baron  and  feme. 
Where  husband 
receives  interest 
of  wife's  sepa- 
rate property,  no 
account  against 
his  representa- 
tives. 


Squire  v.  Dean. 

npHE  husband  received   dividends  of  the  wife's  separate  pitv 
perty^  being  money  in  the  funds,  and  applied  them  to  the 
general  purposes  of  the  family :      The  wife  survived  the  hus- 
band. 

« 

Lord  Chancellor  refused  to  give  her  representatives  an  accoant 
of  the  dividends^  against  the  representative  of  the  husband  (m). 


(a)  Mr.  Maddock  has  collected  the 
cases  and  doctrine  upon  this  subject, 
in  a  valuable  note  to  the  case  of  Ex 
parte  Elder,  2  Madd.  Kep.  286.  It 
appears  from  thence  to  have  been  laid 
down  in  the  following  cases,  that  if  a 
husband  be  permitted  to  receive  a 
wife's  separate  establishment,  or  pin- 
money,  and  applies  it,  in  the  one  case, 
to  the  support  of  the  family,  and  in 
the  other  to  providing  her  with  clothes, 
and  other  necessaries,  that  no  account 
can  be  taken  against  him,  even  for  one 
year.    PowtU  v.  Hankey,  2  P.  W.  82. 


fbirZer  V.  Foir2er,  3  P.  W.  354.  iS^v^e 
V.  Dean,  sup.  Smith  v.  Lord  Camel-' 
fardy  2  Ves.  jnn.  716.  DaUiai  v.  Dal- 
biacy  \6  Ves.  126.  The  doctrine,  liow- 
ever,  seems  extremely  unsettled,  as  in 
the  following  cases,  upon  an  account 
prayed  against  him,  an  allowance  was 
made /or  one  year*s  am4mnt  of  the  sepa- 
rate estate.  Lord  Townshend  v.  H'md- 
ham,  2  Ves.  1.  Peacock  v.  Monk,  ib. 
190.  Rurdon  v.  BurdoUf  cit.  in  Mr. 
Maddock*s  note.  Parker  v.  9VhUe^  XI 
Ves.  225. 


Pope 
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RolU. 
tOth  June. 


Pope  t;,  Crashaw. 

XT  IS  Honour  said — he  hoped  it  would  be  understood  that  a  hus- 
■■"*•  band  cannot,  by  assigning  bis  wife's  property,  bar  her  of  any  Hwiwmd'saMlmi- 
equity  she  may  have  in  it :  that  he  should  never  subscribe  to  the  ment  of  the  wife's 
contrary  doctrine.  C"^?f "^^  ^^  ^^ 

(I)  See  tVmman  v.  Mason,    Mr.  Cor^s  note  on  1  P.  W.  439.  nponlt*^"*^^ 
(5tli  edition.)  (a). 

(J)  Like  V.  Beresfordf  Rolls,  Aug.  8,  1797.    Bill  dismissed, 
(a)  As  to  tlie  wife's  equity,  vide  Prior  v.  HiU,  ante,  139. 


ZoucH  V,  Lambert. 


Rolls. 
nd  June. 


^T^Il  1^  husband  gave  the  wife  an  estate  for  life,  and  appointed  Feme  executrix 
-"-    her  executrix,  but  made  no  disposition  of  the  residue.  having  a  life- 


Ilis  Honour  decreed  the  residue  to  be  divided  among  the  next 
of  kinfa^. 


(«)  Both  the  name  of  this  case, 
which  is  Leach  v.  Lambert j  and  the 
statement,  is  incorrect.  The  decree 
is  stated  4  Ves.  7f  6.  The  point  ap- 
pears not  to  have  been  determined  on 
the  present  occasion.  The  cause  is 
reported  worn.  Dkks  v.  Lambert,  4  Ves, 
7?5,  npon  its  coming  on  after  the 
Master's  report.  Lord  Alcanky  there 
gave  the  following  account  of  it.  *'  It 
u  supposed  l)y  the  printed  note  upon 
this  will,  that  I  had  decided  the  pomt, 
which  I  certainly  did  not :  at  least  the 
decree,  which  I  have  looked  at,  leaves 
the  point  perfectly  open  ;  and,  so  far 
from  deciding  it,  there  is  a  direction 
to  take  an  account  of  what  tlie  per- 
sonal estate  consisted,  and  who  wer« 


the  next  of  kin  of  the  testator.    It  is 
not  likely,  that  behind  their  backs  I 
should  have  decided  this  point.    But 
whether  that  opinion  was  thrown  oxlt 
by  me  or  not,  it  is  perfectly  open  to 
consider  it.    I  have  reconsiilered  it ; 
and  it  is  not  so  clear  by  any  means,  as 
it  seems  to  be  taken  by  the  next  of 
kin  ;  but  upon  full  consideration  I  am 
of  the  same  opinion,  which  it  is  sup- 
posed I  gave  upon  the  former  occa- 
sion ;  that  under  the  circamstances  of 
this  case  the  bequest  to  the  widow  is  a 
bar  of  her  interest  as  executrix  in  tlie 
residue.*'     For  the  cases   npon  tliis 
subject,  vide  Boufker  v.  HutUery  ante, 
vol.  i.  328. 


estate,  not  to 
take  the  residue* 


Mercer  and  Wife  v.  Hall  and  Others.  nottu 

S4th  June. 

l^M'ARY  BATTEN,  possessed  of  a  large  sum  of  money  in  Legacy  to  plain- 
-^"   three  per  cent.  Bank  annuities,  made  and  published  her  will,  ^ff^*?  ^**®,®^ 
dated  iOth  March,   1779,  and  thereby  inter   al.  gave  and   be-  J^^^^SfofiS. 
queathed  to  the  defendant  Hall  and  others  (since  deceased)  their  rents;  they  con- 
sent by  m  Mrriting, 
generally  to  antf  marriage  she  may  coutmct :  after  the  decease  of  the  survivor,  plaintiff  mar- 
ries ;  consent  was  only  necessary  during  the  life-time  of  the  father  and  mother  or  Ike 
survivor— if  otherwise,  this  general  eviuent  i$  iUfficUni. 

executors. 
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1793*         executors,  8fc.  the  sum  of  £l,500f  three  per  cent,  annuities  io 
w^^^  trust  for  the  use  and  benefit  of  the  plaintiff  Mary,  to  be  paid  and 

Mbrcbh  transferred  to  her  upon  her  marriase,  with  the  previous  consent  in 
nj^i^  fpriting  of  her  mother ,  if  living f  out  if  then  dead,  fcith  meh  co»- 
seni  y^  her  father,  ana  in  case  she  should  marry  tnihoui  suck 
consent,  during  the  life-time  of  her  father  and  mother,  or  either  of 
them,  she  willed  that  the  same  legacy  should  be  settled  to  ihe 
separate  use  of  herself  and  her  children,  in  such  mannefj  and  in 
such  proportions,  S^c.  as  the  survivor  should  direct  or  appoint, 
and  for  want  of  such  direction  or  appointment,  to  be  equally  di< 
Tided  amongst  them,  8^c.  and  in  case  the  said  plaintiff  Mary 
should  happen  to  die  sole  and  unmarried,  or  if  she  should  innrry 
without  such  consent  as  aforesaid,  without  leaving  any  issue  of  ber 
body,  at  the  time  of  her  decease,  then  the  said  legacy  was  to 
sink  into  the  residue  of  her  personal  estate,  which  she  disposed  of 
by  her  said  will,  and  appointed  her  daughter  Mary  CouUhard 
(since  deceased)  executrix. 

The  testatrix  died  in  the  year  1781,  without  hanng  revoked  or 
altered  her  said  wiU,  and  soon  after  her  death  the  said  Mafy 
Coulthard  duly  proved  the  same ;  she  died  in  17B2,  lea^i^  her 
busband  the  defendant  Coulthard  who  took  out  administration  to 
ber,  and  the  defendant  Hall  has  taken  Cut  administration  de  bonis 
non  to  the  testatrix* 

Robert  Slaughter,  the  pladnUff  Manfs  father,  died  many  years 
9go ;  her  mother  Jane  Slaughter,  who  was  the  sister  of  the  said 
testatrix,  died  the  gthdayofMay,  1790,  but  they  before  their 
deaths  consented  to  the  plaintiff  Mari/s  marriage,  and  for  that 
purpose  signed  a  paper  writing,  to  the  effect  following,  viz.  *'  In 
pursuance  of  a  clause,  in  the  will  of  the  late  Mrs.  Mary  Batten, 
this  is  to  certify,  we  do  give  free  leave  and  consent  to  our  dauglh, 
ter  Mary  Slaughter,  to  marry  whomsoever  she  chooses,  and  whereas 
power  is  vested  in  us,  to  settle  a  legacy  of  <£  1,500,  left  her  by 
said  will  in  what  manner  we  shall  think  proper,  we  do  hereby  give 
ber  full  power,  and  sole  command  and  possession  thereof,  to  set- 
tle and  dispose  of,  according  to  her  own  inclination,  without  being 
subject  either  to  the  limitations  and  conditions  mentioned  in  said 
(^  528  ]  Mrs.  Batten's  will,  or  to  the  authority  of  her  husband.  In  wit- 
ness whereof  we  do  subscribe  our  names,  the  5di  July,  17B7> 
Robert  Slaughter,  Jane  Slaughter.*' 

After  the  death  of  the  plaintiff  Mary's  father  and  nK>ther,  viz. 
l6th  day  of  September,  1790,  the  plaintiffs  intermarried,  and  there 
were  no  children ;  the  defendant  Hall  the  trustee  refusing  to  pay 
the  legacy  of  .£1,500  stock,  and  the  dividends  thereof,  without 
the  directions  of  this  Court,  the  plaintiffs  filed  the  present  bill  for 
the  same. 

The  defendants  submitted,  by  their  answer,  whether  the  plain- 
tiff's marriage  had  been  had  with  such  consent,  as  by  the  testa- 
trix's will  was  required, 

Mr. 
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Mr.  Richards,  for  the  plaintiffs,  submitted  that  the  father  atid  1798* 

mother  being  dead  before  the  marriage,  no  consent  could  be  had.  ^«^^^ 

Without  relying  on  the  paper,  it  might  be  argued  that  no  con-  Mirce* 

sent  was  necessary,  the  condition  of  consent  oidy  operating  during  Hall. 
the  lives  of  the  father  and  mother :  but  if  consent  was  necessary, 
the  terms  of  the  paper  were  sufficient  for  that  purpose. 

Mr.  Stanley,  for  the  defendants,  argued — ^tbat  the  consent  was 
a  condition  precedent,  and  therefore  was  necessary  at  all  events : 
then  the  parents  being  dead,  the  consent  was  become  impossible. 
The  paper  is  not  such  as  could  operate  as  an  appointment  under 
die  power. 

His  Honour  ssdd — ^he  was  clear  that  the  plaintiffs  were  entitled 
to  the  legacy :  that  the  consent  was  only  necessary,  during  the  life 
of  the  father  and  mother  of  the  survivor ;  and  could  only  be  in* 
tended  of  a  marriage  during  their  lives :  and  although  the  testatrix 
intended  there  should  be  a  consent  to  the  particular  marriage,  the 
intention  is  sufficiently  answered  by  this  general  consent. 

A  consent  after  the  marriage  has  been  held  sufficient,  where  it 
m*a8  not  required  to  be  in  writii^. 

All  these  sorts  of  restraints  are  considered  in  such  a  way  as  to 
favour  legatees,  where  there  is  nobody  to  take  on  default  of  con* 
sent ;  if  the  material  part  of  the  condition  is  complied  with,  the 
legacy  is  held  good. 

She  is  entitled  to  the  legacy  exclusive  of  the  writing;  for  under       [  ^^9  J 
the  power  the  father  and  mother  could  not  have  appointed  the 
whole  to  the  daughter,  but  must  have  given  something  to  the  chil- 
dren, if  there  had  been  any  (a). 

ia)  For  the  doctrine  and  cases  npon  this  subject,  Tide  8cqH  v.  Tyler,  ante, 
vol  ii.  431. 


(m)  PiNCKK   V.  CUKTRIS.  t^^n,. 

BILL  filed  6th  'November,  179^,  for  a  specific  performance  of  Specific  perfonn. 
^    ^  1  1  ••  .'  ance  of  an  asree* 

an  agreement,  to  purchase  the  premises  m  question.  ment  to  pnrctaMe 

It  stated,  that  the  plaintiffs  being  desirous  to  sell  the  premises,  may  be  decreed 
in  Augmt  1791|  applied  to  the  co-plaintiffs  Skinner  and  Dyke  to  nfter  connderable 
sell  the  same  by  auction,  that  they  did  accordingly  prepare  particu-  ace  has  «•*  dJ^^"* 
lars,  stating  that  part  of  the  premises  were  let  upon  leases,  of  which  numdedhi»deDont^ 
aome  part  of  the  terms  were  unexpired,  and  that  other  parts  were  ^.  •hewn  a  deter- 
in  hand,  of  which  immediate  possession  might  be  bad  by  the  pui^  ^r^edblkihe ow^ 
chaser ;  and  the  particulars  contained  the  usual  terms  of  sale  by  dkase . 
auction,  particularly  that  the  purchase  should  be  completed  by  the 

(m)  Uoyd  V.  Collet^  post,  409,  and  Fordyce  v.  Ford,  post,  494.    Smiih  v. 
BunUutm,  t  Anstr*  5ie6. 

6th 
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179S*  ^^^  of  jlpril  then  next :  tlrnt  the  premises  v/ere  put  up  to  ssle  tt 

Garraw€n^8  coffee-house,  11th  NovembeTf  1701y  when  the  de- 
fendant was  the  best  bidder  for  the  same,  at  the  sum  of  £9,IQ0 
and  was  declared  to  be  the  purchaser,  and  paid  into  the  hands  of  the 
auctioneers  ^910  as  a  deposit,  and  signed  the  usual  nndertakini; 
for  completing  the  uurchase,  upon  having  a  good  title :  that  the 
plaintiffs  had  been  always  ready  to  make  a  title,  upon  payment  of 
the  residue  of  the  purchase  money ;  but  that  the  defendant  had 
not  only  refused  so  to  do,  but  in  TrinUy  Term  last  had  brought 
an  action  against  the  plamtiffs  the  auctioneers,  to  recover  his  de- 
posit«  The  bill,  therefore,  prayed  a  specific  performance  of  the 
agreement,  and  an  injunction  against  the  defendant's  proceeding 
in  the  said  action. 

The  defendant,  by  his  answer,  admitted  the  purchase:  but  said 
that,  towards  the  latter  end  of  Januaryy  or  beginning  of  Fdfnh 
ary,  he  had  applied  to  the  plaintiff's  solicitor  for  an  abstract, 
which  not  being  sent  to  him,  he,  after  the  expiration  of  the  time 
for  the  completion  of  the  said  purchase,  applied  for  a  return  of 
[  330  1  the  deposit  money,  saying  that  he  should  not  proceed  in  the  pui^ 
chase;  and  that  a  few  days  after  the  21st  of  jtpril  last,  and  not 
before,  the  defendant  received  an  abstract;  by  a  memorandum  in 
the  margin  whereof,  and  a  letter  from  the  plaintiff's  scdicitor,  it 
appeared  that  a  suit  in  this  court  mi»t  be  determined,  before  a 
titie  could  be  made ;  upon  which  the  defendant  caused  the  plain- 
tiff's solicitor  to  be  informed  that  he  would  not  proceed  in  the 
purchase,  and  again  insisted  on  the  return  of  his  deposit:  and 
stating  that  the  suit  was  still  depending,  and  that  questions  of  law 
have  arisen,  which  then  stood  for  argument  in  the  Court  of  Kim's 
Bench,  and  that  although  the  purchase  was  to  be  completed  by  ue 
5  til  of  jlpril,  no  abstract  was  sent  to  him  till  after  the  21st  of  that 
month,  be  insisted  that  the  plaintiffs  had  not  made  a  good  title, 
and  that  he  was  not  bound  to  perform  the  agreement. 

It  came  on  before  the  Lords  Commissioners  Ashhurst  and  Wil- 
son upon  a  motion  to  dissolve  the  injunction* 

Mr.  Mansfield  and  Mr.  Steele,  for  the  defendant,  said — the 
plaintiffs  could  not  recover  at  law,  in  an  action  against  the  defend- 
ant, if  the  title  was  not  completed  by  the  time  named  in  the  con- 
tract. If  it  is  not  so,  by  the  laches  of  the  seller,  this  Court  will 
not  enforce  the  contract.  There  may  be  such  a  difference  in  point 
of  value,  arising  from  the  delay,  as  may  be  ^ood  reason  for  not 
compelling  performance  of  the  contract.  The  attorney  for  the 
plaintiff  ought  to  have  delivered  the  abstract  without  any  applica- 
tion from  the  defendants.  When  the  abstract  was  delivered,  it 
appeared  by  it  that  there  was  a  suit  depending  in  this  Court,  and 
that  the  plaintiffs  could  not  make  a  title.  The  defendant  was  not 
bound  to  declare,  that  he  would  relinquish  the  contract,  as  the 
plaintiffs  could  not  perform  it  on  their  part.     In  a  case  of  PatU 

V.  If  ebb, 
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V.  tVAb  (n)f  before  Lord  Thurlow,  it  being  part  of  the  terms  tliat  1 793* 

the  purchase  should  be  completed  by  a  certain  time,  and  the  title  v^/w 

not  beiag  made  good  within  that  time,  his  Lordship  thought  that         Pinckb 
a  good  reason  for  not  decreeing  a  specific  performance.     Here  the        Curtbis. 
Court  is  not  called  upon  to  pronounce  upon  the  title ;  we  only 
want  die  deposit  back ;  the  plaintiff  mayi  notwithstanding,  have  a 
specific  performance  hereafter. 

Mr.  Solkitor-Gemral  (Scott)  for  plaintiff.— The  defendant  [  331  J 
makes  two  grounds,  1st.  That  there  is  not  a  good  tide,  2d.  That 
supposing  it  to  be  good,  the  defendant  is  not  bound  now  to  take 
it.  The  deposit  is,  in  truth,  the  money  of  the  seller,  if  the  con- 
tract is  decreed  to  be  performed.  The  auctioneer  cannot  keep  the 
money,  though  the  action  at  law  fails ;  and  as  one  party  must 
<x>me  into  thb  court,  it  will  take  cognizance  of  the  whole.  In 
Poits  V.  Wehbf  Christie  the  auctioneer  brought  the  deposit  into 
Court,  which  is  the  general  practice* 

Lord  Commissioner  fTi/soii.-— The  suit  depending  is  the  only 
tiling  that  strikes  mcu 

]Vlr.  Solicitor-GeneraL — If  there  be  a  solemn  doubt,  I  agree 
that  the  Court  will  not  compel  the  purchaser  to  take  it.  With  re- 
spect to  tlie  title,  the  question  is,  whether  a  good  title  can  be  made 
at  the  date  of  the  Master's  report,  not  at  the  date  of  the  contract, 
or  the  time  of  filing  the  bill.  Here  the  question  will  be  decided 
before  any  report  can  be  made.  Sometimes  (even  in  the  report) 
the  Master  makes  mention  of  acts  to  be  done,  to  make  good  the 
iille.  The  mere  pendency  of  tlie  suit  is  no  objection ;  it  may  clear 
the  title. — Here  tlie  defendant  does  not  ask  for  a  reference  to  the 
Master,  and  claim  his  deposit  in  the  event  of  there  not  being  a 
good  title,  but  objects  to  a  performance  of  the  contract  at  any 
time.  In  Vernon  v.  Stephens,  2  P.  W.  66,  an  act  of  parliament 
%vas  procured  between  the  decree  and  the  report.  In  Langford 
V.  Pitt,  2  P.  VV.  G29.  and  in  JVillianis  v.  Bonham,  before  Lord 
ThurloWy  the  agreement  was  performed  after  a  long  time  had 
elapsed. 

Lord  Coramissiouer  Ashhurst, — If  there  is  no  damage  done  to 
tlie  party,  an  agreement  may  be  enforced  after  the  time  named. 
If  there  is  a  probable  ground  that  a  good  title  can  be  made  in  a 
reasonable  time,  that  will  do.  Can  the  defendant  in  this  case  b^ 
put  into  the  same  situation  as  if  the  agreement  had  been  performed 
at  the  time  ?  The  proposal  was,  that  the  money  should  be  laid 
out  at  tlie  risk  of  the  vendor,  so  that  the  defendant  would  not 
have  been  hurt  by  accepting  the  offer. 

(ji)  In  which  a  specific  performance  wat  decreed. 

Lord 
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1793.  Ix>rd  Commissioner  Wihon. — The  cases  with  respect  to  time 

v^^/^         have  gone  to  a  great  length,  but  we  cannot  unsettle  them  now, 

PiNCKB         [t  is  not  stated  that  any  notice  of  any  intention  or  design  of  re- 

CuHTBis.       linquishmg  the  purchase  was  given  till  after  the  5th  of  April,  aod 

the  abstract  being  read  by  the  defendant ;  something  must  have 

previously  passed. 

In  Ambrose  v.  Hodgson,  a  suit  was  commenced  to  detennine 
the  quesUon  on  objections  made  to  the  title  in  a  suit  for  specific 
performance. 

The  ii\junction  was  continued  on  bringing  the  deposit  into 
Court. 

'  The  motion  was  brought  on  again  before  the  present  Lord 
Chancellor. 

After  the  argument^  which  was  to  the  same  purpose  as  befin^ 
his  Lordship  expressed  himself  to  the  effect  following : 

The  vendor  could  not  bring  an  action  against  the  sendee  nitk- 
out  having  tendered  him  a  conveyance  (a). 

In  these  contracts  (sales  bv  auction)  in  general,  the  time  of  conn 
pletmg  the  contract  is  specif,  and  a  deposit  is  paid ;  and  if  die 
title  is  not  made  out  by  the  time,  the  vendee  is  entitled  to  take 
back  the  deposit. 

But  in  this  case,  the  vendee  was  apprised  of  the  title  dependiqg 
on  the  ability  of  the  vendors  to  make  a  good  title,  which  itself  de- 
pended on  the  event  of  a  Chancery  suit,  and  was,  notwithstanding! 
willing  to  go  on  tsnth  his  purchase ;  there  had  been  a  comfnonica- 
tion  of  the  delay  of  the  suit,  and  the  present  bill  was  filed  after 
great  delay.  If  the  vendee  had  called  for  the  deposit  at  the  end  rf 
the  time  limited  for  completing  the  purchase,  and  insisted  he  worn 
not  go  on  with  the  purchase,  ue  Court  would  not  have  compelled 
him. 

I  concur  with  the  Lords  Commissioners  that  the  iigunctioa 
should  be  continued. 
[  333  J  This  day,  the  cause  came  on  to  be  heard  at  the  Rolls,  when  all 

the  evidence  was  read,  and  his  Honour  being  of  opinion  that  diere 
had  been  a  sufficient  communication  of  the  real  state  of  the  delay, 
and  that  the  defendant  had  acquiesced  in  it,  or  at  least  not  taj^ 
ently  declared  his  dissent  to  go  on  mth  the  purchase,  referred  it  to 
the  Master  to  enquire  whether  the  plaintiff  could  make  a  good 
title  (6). 

(a)  This  and  several  other  dicta  are      the  pnrcbaser  and  not  the  vendor  a 
cited  by  Mr.  Sugden^  Vend.  &  Purch.      bound  to  prepare  and  tender  the 


SI 5,  as  being  contrary  to  the  usual  Teyance 

practice :  and  it  seems  now  to  be  coin-  (6)  As  to  the  effect  of  dday  in 

pletcly  settled  by  the  cases  which  he  of  specific  performance,  vide  U^ifi  v. 

cites  to  be  clear  doctrine,  as  it  liad  CoUctty  post,  469.    Fordtfce  v.  ftr^ 

long  been  the  constant  practice  that  494. 

HlCKIfiN 
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HlOKMAN  V.  Bacon.  UncolnVlnn 

Hall,  t9th  Jum. 

^Y  indentures  of  lease  and  release,  the  release  dated  12th  of  Money  wu  to  b« 

September,  1746,  being  the  settlement  previous  to  the  mar«  laid  ont  in  land, 
(p  of  Sir  Nevil  George  Hickman,  with  Frances  Elizabeth  Tomer,  {l^^^ll^fl^ 
iiling,  that  bjr  the  settlement  made  previous  to  the  marriage  of  nfe;  remainder 
ri9topher  Tower,  with  Jane  his  late  wife,  (the  failier  and  mother  to  raise  portioni 
the  said  Frances  Elizabeth)  there  was  provided  in  case  of  tliere  JfJ-g^®"  ^1  money 
ing  two  daughters,  and  no  more,  between  them,  (which  event  ^as  afterwards 
9pened)  for  such  two  daughters,  tlie  sum  of  ,£14,000  to  be  paid  invested,  by  dt- 
luch  times,  and  upon  such  contingencies  as  are  therein  mention-  i[f,s5and**  in  ^  S. 
;  and  it  was  declared  and  agreed  by  the  said  indenture  of  174f),  annuities;  af^er* 
I  all  and  every  sum  and  sQms  of  money,  which  she  the  said  wards  by  will  be 
unces  Elizabeth,  then  was,  or  at  any  time  thereafter  should  be-  aiHi^s^mfnow?^/. 
oe  entitled  to,  should  be  paid  to  the  trustees  therein  named,  in  to  certain  ns^ ;  ' 
St  that  they  should,  as  soon  as  a  convenient  purchase  could  be  the  money  in  the 
vai,  lay  out  the  same  in  one* or  more  purchase  or  purchases  of  ["ijforj"|^'^^ 
rfiold  estates  in  England,  and  settle  the  same  upon  the  trusts 
mentioned,  tit.  to  the  use  of  the  said  Sir  ^evil  George 
m,  for  life,  sans  waste,  remainder  to  trustees  to  preserve 
itiogent  remainders,  remainder  to  the  intent  Lady  Hickman 
|bt  receive  a  rent-charge  of  ^BOO  per  annum,  remainder  to  the 
\  of  the  trustees  for  raising  portions  for  younger  children  of  the 
rriage,  remainder  to  the  use  of  the  first  and  other  sons  in  tail 
\m,  remainder  to  the  said  Sir  }ievH  George  Hickman  in  fee ; 
bji  power  to  the  trustees  to  invest  the  money  in  real  securities, 
3  Sttch  purchase  should  be  made.     The  marriage  between  Sir 
vil  George  Hickman  and  Frances  Elizabeth  Tower^  soon  after 
s  tolemnized,  and  Lady  Hickman  died  in  1 763,  without  having 
f  issue  male  by  the  said  Sir  Nevil  George  Hickman,  but  having       [  334  1 
I  issue  by  him  three  daughters,  (viz.)  the  plaintiff,  and  Rose 
haheth  Hickman,  afterwards  the  wife  of  Thomas  Buker,  £8q. 
{Ann  Hickman,  who  died  shortly  after  her  birth. 
Bj  a  decree  of  this  Court,  made  the  27th  February,  1775,  it 
s  ordered  that  the  sum  of  jE*  14,000,  being  the  forttme  of  the  said 
dy  Hickman  and  Jane  lower,  her  sister,  (afterwards   Lady 
mtchamp)  the  two  daughters  of  the  said  Christopher  Tower  and 
ne  his  wife,  with  such  interest  as  therein  mentioned,  should  be 
ltd  by  sale  or  mortgage  of  the  premises,  and  that  one  moiety  of 
said  sum  of  ^14,000  should  be  paid  to  the  surviving  trustee 
Ml  the  trusts  of  the  said  settlement  of  the  12th  of  September, 

46. 

l^kristopher  Tozver,  a  defendant  in  that  cause,  paid  £7flO0,  a 
iti^  of  the  said  ^14,000,  to  the  surviving  trustee,  who,  by  the 
BCtiOQ  of  Sir  Nevil  George  Hickmau,  laid  out  the  same  in  the 
dwse  of  4ed,8l2.  17s*  Iw.  New  Soiuh  SeaVnuitiesj  add  1^/ 
f  C|L.  iV.  T  deed 
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179S*         deed  bearing  date  I4th  February,  1778,  declared  the  same  to  be 

^«vw  subject  to  tlie  trusts  of  the  settlement. 

•  BicKXAM  The  plaintiff,  by  her  bill,  insisted,  that  upon  the  death  of  die  said 

Bac'ov.         I^^dy  Hickman^  without  issue  male  by  the  said  Sir  Nm/  Georgt 

Hickman,  he   became  absolutely  entitled  to  the  said    sum   of 

£TfiiOOf  so  invested  in  the  New  South  Sea  annuitiesi  by  the  setde* 

ment  directed  to  be  laid  out  in  lands,  to  be  settled  as  aforesaid'; 

and  that  the  said  Sir  Nevil  George  Hickman^  not  having  done  aoj 

act  whereby  the  said  sum  of  £7,000  should  be  deemed  part  of  bi 

personal  estate,  the  same  should  be  regarded  in  equity  as  part  of 

his  real  estate. 

She  further  stated  that  Sir  Nevil  George  Hickman,  beins  aooh 
titled,  made  bis  will,  dated  the  6th  May,  1771,  executed  and  attest- 
ed as  the  law  requires  for  passing  real  estate,  whereby,  amongst 
other  things,  he  gave  and  devised  all  his  manors,  messuages,  lands, 
tenements,  and  hereditaments  in  England,  in  possession,  revernoa, 
remainder,  expectancy,  or  otherwise  howsoever,  with  their  appurte- 
nances, (by  which  words,  the  sum  of  XlfiQO  being  in  equity  toht 
deemed  in  the  nature  of  real  property  as  aforesaid,  passed  and  was 
L  '^  J  w*ell  devised)  to  his  eldest  daughter  the  plaintiff  for  life,  remainder 
to  trustees  to  support  contingent  remainders,  with  remamder  to  her 
first  and  other  sons  in  tail,  with  remainder  to  her  daughters,  as  te- 
nants in  common,  with  remainder  to  Francis  Whichcote  in  fee,  and 
appointed  the  plaintiff,  and  the  said  Francis  Whichcote  executors. 

The  testator  died  25ih  February ,  1781,  without  revoking  hii 
will,  and  the  executors  proved  the  same. 

The  plaintiff  insisted,  that  by  virtue  of  the  will,  she  became  ea- 
titled  for  life,  with  remainders  over  to  her  issue,  to  the  said  sum  of 
£8,812.  175.  \0d.  New  South  Sea  annuities,  purchased  with  the 
'said  sum  of  £7,000,  that  Francis  Whichcote  became  entitled  totbe 
remainder  in  fee  thereof,  subject  to  the  interest  of  the  plaintiff  and 
ber  issue  therein,  and  stated  that  she  (the  plaintiff)  had  afterwardi 
purchased  the  interest  of  the  said  Francis  Whichcote  therein :  she 
further  stated  that  the  said  Francis  Whichcote  is  since  dead,  where- 
by she  is  become  the  only  surviving  executrix  and  personal  repre* 
sentative  of  the  said  Sir  Nevil  George  Hickman  ^  that  she  is  on- 
married,  so  that  there  is  no  tenant  in  tail  in  being,  of  the  said 
estates,  devised  by  the  said  Sir  Nevil  George  Hickman,  but  that 
the  plaintiff  is  tenant  for  life,  of  the  said  Sir  Nevil  George  Hick- 
man'9  real  estates,  and  particularly  of  the  said  money. 

She  then  stated  the  claims  of  the  material  defendants  to  the  said 

sum  of  £8,812.  175.  lOJ.  New  South  Sea  annuities,  and  Aat  Aejr 

pretended  that  the  same  ought  to  be  considered  as  money,  and 

that  the  same  vested  in  the  said  Francis  Whichcote  and  the  plsia- 

tiff,  as  the  executors  of  the  said  testator,  as  being  part  of  his  per- 

tonal  estate  nndisposed  of,  and  that  the  same  did  not  belong  to  ibe 

said  testator's  next  of  kin,  but  that  the  said  testator's  execoton 

look  the  same  beneficially,  and  therefore  they  claimed  a.  moiety  of 

.    .         .  iin 
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tbe  said  £8,812. 17s.  lOJ.  and  interest  thereof,  as  representatives  1793. 

of  the  said  Francis  WhichcoU*  ^^-v^ 

The  plaintiff  charged  that  £8,812. 175.  \0d.  was  to  be  consider-       Hickmait 
ed  as  real  estate ;  but  that  if  the  same  was  to  be  considered  as  part         Bacom. 
of  the  personal  estate  of  tbe  said  Sir  NertV  George  Hickman  not 
apecifically  disposed  of  by  his  will,  and  therefore  vested  in  his  ex* 
ecutorSy  yet  she  insisted  that  she  and  the  said  Francis  Whichcote 
became  entitled  thereto,  as  joint-tenants,  and  that,  upon  his  death,        [  336  ] 
bis  interest  therein  survived  to  the  plaintiff :  and  also  charged  that  • 
ail  the  right  and  interest  of  the  said  Francis  Whichcote  was  assign- 
ed by  him  to  the  plaintiff,  by  the  purchase  deed  above  mentioned. 

The  bill  prayed,  that  the  said  sum  of  i'8,812.  175.  10^?.  might 
be  decreed  to  be  laid  out  in  the  purchase  of  lands,  and  to  be  taken 
as  part  of  the  real  estate  of  the  said  Sir  'Nevil  George  Hickman^ 
and  as  such  to  vest  in  the  plaintiff,  and  that  the  interest  and  divi- 
dends to  accrue  on  the  said  New  5oti/A  iSea  annuities,  until  the 
•ame  shall  be  so  laid  out,  might  be  paid  to  the  plaintiff. 

Mr.  Attorney-General^  for  the  plaintiff — stated  the  settlement 
and  the  decree,  and  that  under  it  the  money  had  been  laid  out,  and 
tbe  will  of  Sir  Nevil  George  Hickman^  and  said  that  the  question 
under  these  several  instruments,  was,  whether  this  was  real  or  per- 
aonal  estate,  of  Sir  Neri/  George  Hickman.  By  his  will,  he  gave 
hit  whole  real  estate  to  the  plaintiff,  his  eldest  daughter,  for  life, 
with  remainders  to  her  issue,  he  then  disposed  of  his  personal 
estate,  and  appointed  executors.  If  this  will  was  such  as  to  pass 
diia  as  personal  estate,  there  was  no  legacy  to  the  executors,  or  any 
ihii^  else  to  prevent  its  passing  to  the  executors  as  such  ;  there  is 
BOtlui^  to  make  their  taking  it  inconsistent.  If  that  proposition  is 
■Mde  out,  the  plaintiff  and  Francis  Whichcote  took  it  as  joint-tenants, 
and  Francis  Whichcote  having  done  no  act  to  sever  the  joint-tenancy 
the  plaintiff  must  take  it  as  survivor.  Perkins  v.  Baynton,  (ante, 
irol.  i.  p.  1  ]  S.)  executors  take  as  joint-tenants,  and  there  being  no 
diiposition  of  the  residue  will  not  vary  it.  If  it  continued  real 
estate,  it  descended  to  the  plaintiff;  and  not  having  been  treated  as 
peraonalty,  it  was  to  be  considered  as  real,  and  the  lands  to  be  pur- 
chased, passed. 

^  Mr.  Lloydf  for  the  defendants. — It  has  been  held  that  money  to 
be  laid  out  in  lands,  will  pass  by  the  word  hereditaments,  Rash' 
high  V.  Master f  (ante,  vol.  iii.  p.  99.)  but  here  it  may  be  consi- 
dered as  personal  estate  of  Sir  rievil  George  Hickman;  he  could 
by  any  act  have  made  it  personalty,  Edwards  v.  Countess  of  War* 
wriekf  a  P.  W.  171.  Chichester  v.  Bickerstaff,  2  Vem.  295. 
which  case  was  approved  by  Lord  Thurlow,  m  Pulteney  v.  The 
Marl  of  Darlington,  (ante,  vol.  i.  p.  223.)  which  was  reduced  to 
a  case  of  evidence.  Money  so  to  be  laid  out  continues  personalty  [  337  ] 
till  invested ;  the  trustee  laid  it  out  in  stock,  by  the  direction  of 
Sk  Nevil  George  Hickman. 

r  2  Lord 
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1793.  ^^^  Gfiancellor.'-Ji  that  timet  the  daughters  were  entitldl 

to  it  as  land,  to  secure  their  portions.  Ihey  bad  a  right  to  csU 
upon  the  trustees  to  lay  it  out  in  land,  to  enlarge  \hfiix  s^uri^  for 
their  portions. 

The  money  must  be  laid  out  in  land  (a). 

(a)  See,  u  to  thify  PvXleney  y.  JEdrl  rf  DarUngtm,  ante,  toU  i.  tSS,  and  te 
Editor's  note  to  it* 


Uneoln'k-lDn 

Hall,  f 9th Jime,  GloveB  V.  SPENDLOVE. 

]tt  Jiiiy.  • 

Devise  of  lands  TfOSSlTER  LENTON,  being  seised  of  freehold  and  ^pf- 
II«!.i"t!lVJ»"J."^'  "^      liold  estates,  (the  copvhold  being  surrendered  to  the  uses  of 

upon  tentators        ,       ^  ..  '.^  ••!  r   *r%  %         j«^iv> 

wife,%«.iil  pass  the  the  foilowmg  settlement,)  by  mdentures  of  •  I8th  and  19th  ilfajri 
reversion  of  the  1724,  (being  the  settlement  previous  to  his  marriage  with  ^ifjf«« 
setuedlands,         bei/a  his  wife)  conveyed  certain  premises  to  trustees,  to  the  use 

of  himself  for  life,  sans  tcaste^  remainder  to  JnNabelta,  for  life, 
remainder  to  the  first  and  other  sons  of  the  marriage  io  tail-mal^ 
with  remainders  over,  remainder  in  fee  to  himself.    • 

I'here  Mas  no  male  issue  of  the  marriage,  but  there  were  fife 
daughters,  viz.  the  three  plahiliffs,  Mary  the  mother  of  the  de- 
fendant, (who  as  well  as  her  husband  is  dead)  and  jinnabeila, 
also  deceased* 

Rossiler  Lenfon  sold  some  part  of  the  settled  estates,  but  was 
at  the  time  of  making  his  will  and  codicil,  and  at  tlie  time  of  his 
death,  seised  of  the  reversion  in  fee  of  several  of  the  estates  40 
settled  upon  his  wife  for  life,  and  by  his  will  and  codicil,  dated 
Sd  December t  ITSQy  and  5th  February ^  1742,  (duly  executed  and 
attested,  to  pass  real  estates)  gave  and  devised  to  his  five  dauglie 
tets  and  their  heirs,  all  his  lands  not  seized  in  jointure  upon  his 
wife,  to  be  equally  divided  between  them  as  tenants  in  common, 
and  not  as  joint  tenants ;  but  in  case  any  of  them  should  die  before 
the  age  of  twenty-one,  unmarried,  he  gave  her  or  their  siiare  to 
the  survivors  or  suivivor,  and  by- his  codicil,  taking  notice  of  sfich 
devise,  lie  revoked  the  same,  and  gave  all  the  said  lands,  i|oiset* 
tied  in  jointure,  to  his  said  wife  and  her  heirs,  in  trust,  to  sell  the 
[  SS8  ]  same,  and  out  of  the  money  to  arise  from  such  sale,  to  pay  Io  his 
said  daughters,  or  such  of  them  as  should  be  alive,  such  propot- 
tions  as  she  should  think  proper ;  and  in  case  his  wife  should  die 
(as  in  fact  she  did)  before  such  sale,  then  he  gave  the  same  Io  his 
eldest  daughter  Mary  (the  mother  of  the  defendant,  since  deceased) 
in  trust,  to  sell  and  make  an  equal  division  between  herself  and 
bis  other  daughters  who  should  be  then  alive. 

The  testator  died  soon  after  making  the  said  codicil,  lei^viBg  his 
wife  and  his  said  five  daughters.  The  widow  died  3d  Dtftmber, 
1779^  without  having  sold  the  premises^  and  Mary  niao  died  flOlii 
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JuMf  1789,  before  dale,  and  Mary  left  the  defendant  her  onlj  179S. 

son  by  Samuel  Spend/ove,  her  husband,     jinnahella  (the   daugh*  ^^^^^ 

ter)  died  intestate  and  unmarried,  Q4ti\i  J pri/^  1790>  and  plaintiffs         Gluvbr 
are  her  representatives,  and  they  and  the  defendauts  are  heirs  at 
law  of  the  testator,  and  of  Jnnabefta. 

The  bill  prayed  a  sale  of  the  premises  both  settled  and  unset- 
tled. The  objection  raised  by  tlie  defendant's  answer  against  the 
sale  of  the  lands  settled  in  jointure  on  the  wife^  was,  that  they 
Mere  excepted,  and  did  not  pass  by  the  device ;  if  they  did,  he 
wished  for  a  partition,  not  a  sale. 

The '  only  question^  at  the  hearing  of  the  cause,  was,  ^vhethef 
the  words  of  the  devise  passed  the  testator's  reversionary  interest  in 
the  estates  settled  in  jointure  on  the  wife. 

Mr.  Attorney-General,  Mr.  Abbot,  and  Mr.  HalU  for  the 
plaintiffs,  contended — that  though  the  particular  estate  was  settled 
ta  jointure,  the  reversion  was  not,  but  passed  by  the  will. 

Mr.  Lloyd,  for  the  defendant,  said — the  only  question  was, 
whether  the  whole  estate  in  settlement  was  not  distinguished  from 
the  other  estates,  and  therefore  not  to  pass. 

Xordf  Chancellor  said — he  had  no  doubt  upon  the  subject; 
that  the  reversion  passed  by  the  will ;  and  therefore  decreed  a 
•ale  (a). 

(«)  It  bas  lieen  established,  from  the  appeal,  nom.  Lytton  ▼.  Lady  Fulklandf 

Vc^y  earliest  period,  that  a  reversion  3  Bro.  P.  C.  Ed.  Toml.  S4.    Ridout  v. 

ifl  lee,  however  remote,  and  thoui^h  Painj  3  Atk.  493.    Freetnan  v.  Duke  of 

etc%Hy  not  in  the  contemplation  of  the  Chandoft,  Cowp.  360.    Atkijns  v.  At^ 

testator,  passes*  by  s^eneral  words  in  a  kyn$,  ib.  808.    The  Attorney-General  v. 

will,  even  thougii  there  are  other  lands  Yif^r^  8  Vcs.  Sd6.     Goodriffht^  d.  Earl 

to  satisfy  the  >Kords  of  the  devise.  The  of  Buckinghamshire  y.  Marquis  of  Down" 

upon  this  snbject,  of  which  the  ihire,  3  K.  &i  P.  600.     Morgan,  d.  Sur- 


old  books  are  full,  being  too  numerous  man  v.  Surman^  1  Taniit.  S9t.  Vide 
to  bear  citation,  tlic  following  are  re-  also  Lord  Kenyoh'n  observations  in 
fenred  to,  as  sonie  of  the  moiU  remark-  Sheffield  v.  Lord  Mulgrare,  5  T.  It.  574. 
able :  39  H.  6.  pi.  6.  Hawes  v.  Coney ,  Roe^  d.  Reade  ▼.  Reade,  8  T.  K.  133. 
Cro.  Eliz.  159.  better  reported  nom.  Bnt  tlu>n^h  general  words  of  this 
Hmp  V.  Cirttniyj  1  Leon,  180.  3V»ani«-  oatnre,  are  sn^cicnt  to  carry  a  re- 
Mid  V.  Ifa/e,  Cro.  Eliz.  5i4.  S.  C.  version,  yet  tlieir  eiiect  may  be  re- 
Owen,  155.  Moor,  341.  3  And.  69.  strained  either  by  expressions  directly 
Wheeler  v.  TValroone,  Al.  38.  Cook  ▼•  controlling  tliem,  or  by  the  clear  in- 
Grrrorrf,  1  Lev.  ^13.  S.  C  3  Reb.  306.  tention  of  the  testator,  to  be  collected 
1  Saond.  180.  (In  Willows  v.  Lydcot,  from  the  whole  of  the  will.  Thu^,  in 
S  Vent.  385.  3  Mod.  339.  Carth.  60.  the  ca<e  of  Slrong  v.  Teat,  3  Burr.  913. 
Tbe  contrary  had  lieen  decided  in  the  1  HI.  Kep.  300.  which  was  afterwards 
K.  B. ;  bnt.  as  observed  by  Mr.  Serj.  affirmed  in  the  Honseof  LoriU,3  Bro. 
Ceurihewy  .who  was  a  staunch  whig,  it  P.  C  Ed.  Toml.  Si 9.  the  dispo!»itiotis 
was  by  King  Jameses  judges,  and  the  of  the  re>>iduary  estate  were  su  inap- 
jtKigment  was  reversed  immediately '  plicable  to  a  reversionary  interest, 
after  the  revolution).  Hyley  v.  Hyley^  tliat  the  Court beld  that  it  was  not  Id- 
5  Mod.  338.  Baker  v.  Edmonds,  Sty.  eluded  within  them.  In  the  ca»e  in« 
62.  Rooke  V.  Rooke,  S  Vern.  461.  deed,  of  Roe,  d.  James  y.  Ami,  4 
Kiagamim  y.  Ktagmum,  ib.  560.  Sifd4  T.  R.  605.  the  Conrt  of  K.  B.  beM 
V.  Lmdy  RusuH,   ib.  63.   aArmed  oa  thst  a  reveHlon  did  not  pass  by  the 
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general  worcU  of  that  will,  bat  the 
case  seems  to  have  had  bat  Uttle  con* 
sideration  bestowed  upon  it,  and  haa 
been  disapproved  of  bjr  Lord  EUhn^  15 
Ves.  403*  Similar  detcrmiiiatlons  were 
made  in  GoodtUU,  d.  Daniel  ▼•  MUetf 
6  East,  494.  fVelby  v.  Welby,  f  Ves. 
&  Bea.  187.  npon  the  ground  of  the 
inconciniity  of  supposing  the  testator 
would  limit  estates  to  persons  npon 
whom  they  were  already  settled.  In 
Ckurch  V.  Mundy,  I'i  Ves.  4^6,  Sir  fV, 
Grant  was  of  a  similar  opinion ;  as  a 
reversion  contended  to  be  given  to  the 
testator's  brother,  after  the  wife's 
death,  could  not  possibly  be  taken  by 
the  wife  till  after  the  brother's  death. 
Lord  Eldon^  indeed,  on  the  case  com- 
ing on  before  him  upon  appeal,  15  Ves. 
396,  expressed  a  different  opinion,  on 
the  ground,  that  if  the  brother  bad  died 
before  the  testator,  an  event  which  the 
will  expressly  contemplated,  the  de» 
^ise  would,  at  the  moment  of  the  tes- 
tator's death,  have  had  its  complete 
operation  in  favor  of  the  wife ;  and  it 
is  to  be  observed,  that  his  Honor's 
opinion  was  founded,  in  a  great  mea- 
sure, upon  the  authority  of  the  above 
determination  in  Roe  v.  Avis, 

As  to  wards  qf  apyareni  exceptiony  it 
has  been  frequeptiy  contended,  with 
great  apparent  force  and  reason,  that 
tiiey  restrained  the  effect  of  the  gene- 
ral clause,  and  that  the  testator  ouf^t 
thereby  to  be  considered  as  intending 
to  prevent  some  lands  from  passing, 
which,  were  it  not  for  such  clause, 
would  otherwise  have  been  included. 
It    has    been,  however,    repeatedly 


decided,  that  worda  of  exeeptioa  fdl 
not  have  that  effect.  Tbws  the  lU* 
lowing  expression  (in  Csefc  y.  Gir- 
rardf  cit.  sup.)  **  all  my  landi  not 
settled  or  devued;"  (in  mUawt  v. 
iMdeottf  cit  snp. ;  and  Ckmtk  y* 
Juwtdy,  accordhig  to  the  opuuoB  *f 
Lord  Eldon,  15  Ves.  396.)  **  not  above 
disposed  of,"  &c. ;  (hi  Strode  v.  Latff 
Russellf  cit.  sup.)  *'  ont  of  settlement^ 
(in  CAeiter  V.  Chester^  3  P.  W.  56.  a 
case  which  was  mnch  discoaacd,  aid 
which  is  generally  referred  to  as  a 
leading  authority  npon  this  poiat) 
**  lands  not  by  me  formerly  settled,  or 
otherwise  disposed  of,"  were  all  con- 
sidered as  insufficient  to  contft4  the 
effect  of  the  general  words  of  devise. 
To  this  class  of  cases  the  present  ii  iai- 
mediately  referable,  as  tM  descrMsa 
of  lands  **  not  being  settled  in  |oii- 
tare,"  did  not  except  them  ont  ef 
the  general  words.  In  GmMUSf  d. 
Daniel  y,  MUeSf  cit.  sapnu  the  words 
which  were  similar  would  probab^ 
fa  ave  received  the  same  constmctiiik 
if  the  case  had  not  been  determiiei 
upon  the  particular  circmBataiioaB 
alluded  to  above. 

These  determinations,  thongfa  cleariy 
establishing  the  point,  are  extmnefty 
dispatisfaotory.  It  has  been  said,  vA 
with  justice,  that  the  intenlioos  of 
testators  must  much  more  frequ^tlf 
have  been  defeated  than  effectaatM 
by  them,  and  Sir  James  ManMld  did 
not  scruple  to  designate  a  leaausg  i 
upon  the  subject  as  a  skockmg  ' 
miMiion^  X  Taunt  291. 


Ball  v.  Montgomery  and  Othen. 

"DILL  filed  by  the  husband  against  his  wife,  her  mother,  and 
^"    ^^  trustees — it  stated  that   Harris,  the   father  of  the  wife,  by 


[  339  ] 

s.  c. 

t  Ves.  jun.  191. 

Lincoln's-Inn 
Hall,  1st  July. 

There  was  a  set- 

nwrilage  of  bus-  ^iW  dated  6th  October,  1780,  gave  to  his  daughter  Harriot  (the 
band  and  wife,  wife)  the  interest  of  £5,000,  tliree  per  cent,  standing  in  bis  name 
tune*tnThe*i^mJs'  *"  l*^^  Bank  of  England,  ^1,(XX)  part  thereof,  which  he  declared 
of  trustees,  but     to  be  in  the  three  per  cents,  reduced,  for  her  support  and  mainte* 

nance,  until  she  should  attain  her  age  of  twenty-one  years,  and 
then  he  directed  his  executors  to  transfer  the  same  to  her :  aiid  ap* 
pointed  his  wife  the  defendant  Sarah,  the  defendant  Montgomery, 
She  left  his  house,  and  «/oA/i  lyOyley,  executors: 

and  afterwards 

lived  in  adultery  :  on  bill  filed  by  the  husband  to  have  the  dividends,  the  Conrt  wonld  not 

decree  the  paymeat  vilAoirf  a  frwMmi  for  ihs  wife,  but  after  ordering  costay  4r^«  to  be 

paid  out  of  the  accnmnlated  oividends,  ordered  those  to  ac^c  In  fbtare  to  be  fM  nrfe 

Csmi. 

That 


no  provision  for 
the  payment  of 
dividends  during 
the  coverture : 


IN  THS  HioH  Court  of  CHAiicERt.  830- 

Tbtt  in  December  1781,  (the  said  Harriot  Harris  being  then         1793. 
under  oge)  a  treaty  of  marriage  was  entered  into,  between   the         ^^^^^ 
plaintiflF  and  Harriot  Harris^  with  the  approbatibn  of  her  mother,  ^^^^ 

aiid  it  was  agreed  that  the  said  two  sums  should  be  transferred  into  MoHTOoMim* 
the  names  of  Sarah  Harris  and  Montgomery,  upon  trust,  that 
after  such  marriage  the  dividends  thereof  should  be  paid  to  the 
plaintiff'  during  his  life,  and  after  his  decease  to  uses  therein 
named ;  and  such  transfer  was  made  of  the  ^4,000,  three  per  cent. 
Bank  annuities,  although  such  transfer  of  the  sum  of  «£  1,000  re- 
duced Bank  annuities  was  accidentally  omitted  to  be  made ;  and 
an  indenture  was  prepared  and  executed  by  all  parties,  with  intent  . .      ; 

to  declare  the  trusts  with  respect  to  the  said  two  sums  (but  by 
mistake  the  said  two  sums  were  therein  described  as  one  sum  of 
j£5J0OO,  three  per  cent,  consol.  annuities)  and  it  was  therein  men* 
tioned,  that  such  sum  of  £o,000  was  transferred,  and  it  was  wit- 
nessed, that  in  consideration  of  the  marriage,  S^c.  Sarah  Harrii^ 
and  Montgomery  declared  that  the  same  was  transferred  in  trust, 
o^ter  the  solemnization  of  the  marriage,  that  they  should  pay  the 
d&Yidends  to  the  plaintiff  during  his  life  in  case  he  should  survive 
ki$  said  then  intended  wife,  notwithstanding  she  should  die  with* 
cot  issue,  and  without  attaining  twenty-one,  and  provisions  were 
made  in  case  of  the  plaintiff's  death  with  or  without  issue,  and 
that  in  case  he  should  die  without  issue,  the  same  was  to  revert  to 
Harriot  Harris  as  if  she  had  continued  sole  ;  and  power  was  given 
to  her  in  that  event  to  dispose  of  the  same  by  will :  but  through 
accident  or  inattention  no  declaration  wa%  made  by  the  said  in-  [  340  ] 
denture,  according  to  the  said  agreement,  that  after  the  marriage  the 
dividends  should  be  paid  to  tlie  plaintiff  during  his  life : 

The  bill  further  stated  that  the  marriage  took  effect,  but  there 
was  no  issue : 

That  Harriot  the  plaintiff's  wife  attained  her  age  of  twenty-one, 
die  15th  of  May^  1785,  and  by  a  deed  poll  dated  1st  June,  1785, 
taking  notice  of  the  settlement,  and  reciting  the  power  of  appoint- 
ing the  said  sum,  in  the  event  of  her  dying  without  issue,  she  gave, 
limited,  and  appointed  the  said  sum  (by  mistake  called  £5,000, 
consol.  Bank  annuities)  to  the  plaintiff  absolutely : 
-  That  the  plaintiff  and  his  said  wife  lived  happily  together  till 
the  begmning  of  the  year  1788,  but  in  the  month  of  March  in 
that  year  the  defendant  Harriot,  in  consequence  of  misrepresen- 
tations from  some  of  her  relations,  and  without  any  provocation 
on  the  part  of  the  plaintiff,  and  without  his  leave,  and  against  his 
will,  left  his  house,  and  hath  ever  since  been  separate  and  apart 
from  him. 

llie  bill  further  stated  that  the  «£4,000,  three  per  cent,  consols, 
were  transferred  into  and  remain  in  the  names  of  said  Sarah  Har^ 
ris  and  Montgomery,  but  the  i£  1,000,  reduced  annuities  remain  in 
the  name  of  Harris,  the  testator,  and  the  intermediate  dividenda 
)^ave  been  received  by  the  trustees^  but  have  not  been  paid  to  the 


1799*  ^e  biU  charged  that  th^  difidends  ought  to  hair«  betb  pdd'lo 

^^vw  plaintiff  in  rigbt  of  bis  wife,  and  further  charged  that  the  wUa 

Balii  liyed  in  a  state  of  adultery  with  auother  man  (by  whom  aipe  ImA 

MinTQOMsat.   ^^  ^  child)  and  that  the  plaintiff  had  recovered  a  verdict  of  <£ttV 

in  an  action  brought  against  such  man  in  the  Court  of  King*a 
Bench;  and  that  his  wife  had  exhibited  a  libel  against  him  in  the 
arches  court  of  Canterbury ^  praying^  that  the  marriage  ni^ht  ba 
annulled  and  declared  void;  which  suit  had  been  dismias^i  and 
that  be  had  been  put  to  an  eipence  of  £520  for  the  costs  of  aadi 
suit 
[  S41  ]  The  bill,  therefore,  prayed  an  account  of  die  money  receifid 

by  the  trustees  for  interest  of  the  funda,  and  that  they  mi^t  pay. 
the  same  to  the  plaintiff,  and  that  the  principal  funds  might  ha 
transferred  to  the  Accountant^General,  in  order  that  the  plaintiff 
might  receive  the  dividends  for  life ;  and  for  an  injunctioB  la 
restrain  the  trustees  from  receiving,  and  the  Bank  from  payim^  to 
t)iem,  the  future  dividends. 

The  defendant  Harriot^  the  wife,  by  her  answer,  swon  (aoA 
was  supported  by  the  answer  of  her  mother  as  to  this)  that  thi 
agreement,  previous  to  the  settlement,  was  that  the  anAofe  of  iM 
dividends  of  the  £ofiOO  shonld  be  paid  to  her  ieparaie  use  mriag 
her  life,  notwithstanding  her  coverture,  and  not  that  the  plmtiff 
should  receive  tliem  for  life,  as  stated  in  the  bill.  She  admitted  thi 
deed  poll,  but  said,  when  she  executed  it,  she  did  not  know  tiia 
nature  of  her  interest,  and  that  the  plaintiff  told  her  it  would  he 
for  their  mutual  benefit,  and  would  enable  him  to  give  her  Iha 
property  in  case  they  had  no  children,  and  he  gave  her  a  writjof^ 
purporting  to.  be  a  viili,  by  which  he  gave  her  the  £5,000  in  case 
there  should  be  no  children ;  which  he  represented  to  be  of  the 
some  effect  as  the  instrument  executed  by  her.  She  also  statsd 
very  cruel  treatment,  and  personal  violence,  by  which  she  bad 
beeu  compelled  to  leave  the  plaintiff's  house,  and  that  from  that 
time  he  had  never  offered  her  any  maintenance,  and  that  her  bm^ 
tber  being  married  to  a  second  husband  (the  defendant  jtitm^ 
worth)  she  was  left  in  a  great  measure  destitute  of  support^ 
and  having  been  compelled  to  separate  herself  from  plaintiff  by 
his  cruelty  and  ill  usage,  not  in  consequence  of  any  crime  com- 
mitted by  herself,  she  hoped  the  Court  would  not  interfere  to  pat 
plaintiff  into  possession  of  her  property. 

By  her  answer  to  the  amended  bill,  she  stated  that  the  aettl»> 
ment  was  prepared  under  the  direction  of  her  mother,  and  by  bar 
solicitor,  but  said  it  was  a  part  of  such  direction  that  the  dividendb 
should  be  paid  to  her  separate  use  during  the  coverture.  She  adi 
mitted  the  suit  in  the  ecclesiastical  court,  and  that  she  executed 
two  deeds  of  appointment,  but  said,  for  the  same  reason  aasbs 
had  stated  in«  her  former  answer,  she  might  have  been  prevailed 
upon  to  execute  any  number  of  deeds  the  plaintiff  might  have  pfO*> 
duced  to  her  J  that  she  did  not  give  any  instructiona  for  prepaiiup 

ihs 
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i  dtedsi  or  if  she  did,  thej  were  such  ts  were  suggested  t<^  ITSO* 

^  plaintiff,  and  that  she  did  not  know  the  nature  of  tljie  wv^ 

y  slie  was  disposing  of.    That  whilst  she  lived  with  tb^  Bao* 

I  he  had  no  ground  to  impeach  her  conduct,  aiid  thai  the    M^HxoMmiVk 
h  she  was  theu  in,  she  had  been  driveo  to  by  the  pUintiff, 
•oipelled  by  his  usage  to  leave  his  house^  tod  by  his  having 
'^  without  any  maintenance. 

criminal  connection  of  the  wife  was  in  evidence,  but  therf 
uriety  of  evidence  as  to  the  treatment  of  her  by  the  plaintiff* 
was  also  evidence  of  her  having  willingly  executed  the  deisd 
favour  of  the  plaintiff. 

0  the  mothers  evidence  beiiq;  offered,  it  was  objected  t^ 
was  a  trustee. 

j-  Chancellor  over-ruled  the  objecUoiL 

Attomeu  and  Mr.  Soliciior-Generalf  for  the  plaintiff^  stated 
p  and  tne  evidence  as  amounting  to  this— ^that  the  marriage 
isn  with  the  full  consent  of  the  mother,  and  that  the  agre^ 
1^  stated  in  the  bill  was  proved,  and  that  the  mother  bad 
the  seeds  of  discord  between  the  husband  and  wife,  in  con* 
cc  of  the  wife  having  executed  the  deed  in  fiavour  of  the 
id :  that  the  wife  had  eloped  from  the  husband,  and  lived  in 
jf  and  had  brought  a  su|t  in  the  ecclesiastical  court,  by 
sb^  bad  put  the  husband  to  great  expence  upon  a  disgraceful 
;  and  argued,  that  the  settlement  not  having  specified  the 
•  which  the  dividends  were  to  be  applied  during  the  ooverture> 
vas  no  equity  resulting  to  the  wife :  that  in  Alexander  v. 
Uoch  (a),  Lord  Thurlow  would  not  give  the  wife  any  part  of 
erest  without  the. husband's  consent,  though  he  had  used  her 

Mansfield,  Mr.  Grant,  and  Mr.  Hart,  for  the  defendants, 
rst  question  is,  whether  the  husband  has  any  claim  to  tiie 
ids. 

r  second,  whether  the  Court  will  permit  him  to  take  theitt 
It  making  a  provision  for  the  wife. 

»  £5fiOO  was  the  property  of  the  wife  transferred  to  trus^        [  343  ] 
md  the  use  during  the  coverture  not  being  declared,  it  must 

to  her;  as  whatever  is  undisposed  of  must  result  to  the 
r.  A  trustee  having  been  appointed,  and  no  uses  declared^ 
evidence  is  admissable  to  shew  for  wBom  the  use  was  in- 
I,  and  here  is  evidence  that  it  was  intended  for  the  separate 

the  wife  :  the  mother,  who  gave  the  instructions,  swears  it 

lib  Clue  is  not  reportecL  Tbert  life  yvart,  decided  timt  she  ihonld  not 

rt  note  of  anotlier  point  in  the  ha? e  any  part  of  Iter  property,  unices 

1  Cox,  391.  Tlie  Imsband  iiad  llie  husband  wonld  eoosent  (Vet.)  It 
lewife  extremely  iU:  yet  the  is  cited  b«Lonl£Min  as  Dr.  Omvlfli^ 
Uttf  every  year,  tor  tix  tacces-  cesf ,  10  Yes.  56. 

was 


MS 


I7d3* 


Ball 

X0«T«0MBAT. 


Cases  Aroubd  and  Ditirmikxo 

\m  so  intended.  The  husband  would  be  bound  to  nake  out  ^ 
the  use  was  intended  for  him,  during  the  coverture,  which  he  hu 
not  done ;  and  as  the  use  resulted  to  the  wife,  it  could  not  result  t» 
her  for  the  use  of  the  husband. 

The  second  question  is,  whether  the  common  eqtiity  appfifes 
here. 

If  a  husband  obliges  his  wife  to  leave  him,  the  Court  w)S 
compel  him  to  give  her  a  separate  maintenance ;  and  where  the 
property  is  originally  her  own,  it  will  not  permit  him  to  take  il 
without  making  a  provision.  The  wife  might  have  filed  a  bill  fbf 
a  maintenance.  Oxenden  v.  Oxenden^  2  Vern.  493.  Nickolb^. 
Dativen,  ibid.  671.  Williams  v.  Callow,  ibid.  762.  Htai 
T.  Head,  3  Atk.  295.  547.  (a)  where  there  were  express  i^ree- 
ments  that  the  husbands  should  have  the  interest  for  life,  but  the 
wives  separating  from  -good  cause,  had  the  interest  decreed  to  theok 
It  is  said  it  cannot  be  without  the  consent  of  the  husband ;,  but 
the  Court  has  done  more,  it  has  ordered  money  to  be  brought  into 
Court,  for  the  use  of  the  wife.  Bond  v.  Simmons,  3  Atk.  fiO. 
Then  the  question  is,  whether  her  conduct  shall  prevent  the  Court 
from  decreeing  her  the  interest.  The  good  cause  for  leaving  the 
husband  is  to  be  considered  at  the  time  of  leaving  him,  and  ii 
not  affected  by  her  subsequent  conduct,  Sidney  v.  Siaptey,  3  P.  W.* 
fi39«  Here  it  is  not  pretended  that  she  eloped  with  an  adulterer, 
or  even  that  she  knew  him  at  the  time,  or  that  there  was  aiif 
thing  in  her  conduct,  whilst  with  the  husband,  to  induce  him  to 
use  her  ill.  There  was  no  motive  for  her  withdrawing  from  Un^ 
but  his  ill  usage. 

Lord  Chancellor. — I  must  entertain  this  bill.  Tlie  eventusi 
right  of  the  husband,  I  cannot  now  decide  upon.  I  think  nothiof 
can  be  done  in  thb  suit.    Upon  an  application  for  the  purpose,  I 

rate  mainteDancey  it  beiogfalwmjs  ia- 
cidental  to  some  other  matter,  ai  oa  i 
divorce  d  mensA  et  thoro  propter  «rvi- 
tiam  in  the  Ecclesiastical  Coort;  srtf 
she  applies  io  tliis  Court  open  m<a|yfi 
cavU  for  security  of  the  peace  aginit 
her  husband,  and  it  is  necessary  thit 
she  should  life  apart  as  incideiiiil;to 
that,  the  CkanceUor  wiU  allow  her  a  0* 
paratc  maintenance.  It  seems  boireveii 
as  has  been  very  correctly  ohaerved 
y  Mr.  Clameey^  in  his  Essay  on  tk 
Equitable  Rights  of  Married  Wobmi^ 
373.)  that  the  latter  part  of  thb  opi- 
nion is  erroneous,  as  will  appear  Irai 
considering  the  nature  and  language  sf 
tbe  writ :  it  being  always  sued  outnpea 
the  supposition  that  the  husband  uH 
wife  are  to  cohabit  together  for  tfe* 
future,  Hmi  r.  Headf  3  Atk.  &S0. 


(a)  The  case  of  Head  y.  Head,  at 
appears  from  Mr.  Vesey'i  rei>ort  of 
the  present  case,  was  only  cited  to 
shew  tiiat  Lord  Hardwicke's  doctrine 
that  a  court  cannot  make  a  decree  to 
compel  a  husband  to  pay  a  separate 
maintenance  to  his  wife,  was  not  in 
unison  with  the  prior  cases.  Lord 
Jjfughbormigh,  however,  considered  it 
as  contrary  to  the  established  doc- 
trine, that  a  married  woman  should 
be  a  pUiintiff  in  a  suit  in  this  Court 
for  separate  maintenance.  His  Lord- 
ship cited  a  case  of  Lambert  v.  Lambertf 
in  the  House  of  Lords,  (which  is  re- 
ported 2  Bro.  P.  C.  Ed.  Toml.  18.)  in 
which  the  cases  were  much  considered, 
and  he  considered  it  to  be  the  esta- 
blished law,  that  no  court,  not  even 
tbe  Ecclesiastical  Court,  has  aiw  origin 
mai  jurisdictioii  to  give  a  wife  sepa- 


i' 
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ckcree  the  dividends  to  her  separate  use.    It  is  argued  that  1793. 

was  an  omission  in  the  settlement.     But  the  settlement  is  >^>/^ 

gibie;  there  was  no  necessity  to  provide  for  the  payment  of  Ball 

ividendsy  during  the  coveriure,  because  they  would  be  pay-  montookirv* 
o  him  in  her  right.  1  cannot  enter  into  their  conduct  whilst 
ived  together,  she  has  deserted  her  husband's  house  and  lives  in 
!ry.  llien  as  to  the  dividends  which  have  accumulated,  the 
of  this  suit  must  be  first  paid  out  of  them,  and  then  the  costs  of 
it  in  the  ecclesiastical  Court.  I  should  have  done  this  if  it  had 
ber  separate  property.  I'hen  as  to  the  future  dividends ;  they 
ctually  separated :  the  ground  of  jurisdiction  on  which  the 
;  will  not  permit  the  husband  to  take  the  whole^  does  not  de- 
on  the  conduct  of  the  party,  but  is  because  the  fund  is  intended 
e  mutual  maintenance  of  both,  if  they  live   together;  there- 

0  give  the  whole  to  one  is  to  defeat  the  intent.  \  cannot 
t  to  her  whilst  living  with  an  adulterer,  in  order  to  enable  ber 
itinue  in  that  state ;  I  can  only  direct  the  dividends  to  be  paid 
ourt. 

'.  Attorney-General,  in  reply. — That  will  be  going  further 
It  my  client,  than  has  been  the  practice  of  the  Court.  As  to 
iture  dividends ;  there  has  been  no  case  in  which  the  husband 
€en  entided  to  the  dividends  by  contract^  that  the  Court  has 
ered  to  prevent  his  taking  them.  In  the  case  before  Lord 
low,  there  was  no  contract ;  but  if  the  parties,  previous  to  ^ 

arriage,  make  a  contract,  giving  the  interest  to  the  husbandi 

1  a  right  to  come  upon  that  contract.  So  if,  by  the  contract, 
JO  be   for  the  wife's  separate  use,  her  conduct  will  not  affect 

cannot  resist  the  payment  of  the  costs  in  the  ecclesiastical 
;  but  the  mother  ought  not  to  have  her  costs ;  she  does  not 
here  as  trustee ;  she  comes  insisting  upon  that  which  cannot  be 
she  s&ys  the  settlement  was  prepared  under  the  direction  of 
aintiff,  which  is  contradicted  by  the  other  witnesses.' 
ey  lived  togetlier  from  1781  to  1788,  during  which  timetlie 
nd  received  the  dividends  in  his  own  right,  not  by  her  per- 
nio Suppose  there  had  been  an  agreement  to  part,  which 
lartjes  had  afterwards  waived,  there  must  have  been  a  new 
ment  to  give  the  court  jurisdiction :  so  Mr.  Justice  Buller  [  545  ] 
;ht  in  Fletcher  v.  Fletcher,  (ante,  vol.  iii.  p.  619-  note)  (a). 
she  left  tlie  husband  in  1780,  and  lived  in  adultery.  If  she 
A  him  unjustifiably,  and  is  living  improperly,  shall  she  cut 
ber  own  contract  i  This  would  be  a  very  evil  example :  espe-  ^' 

as  she  would  have  been  entitled  to  the  whole  benefit,  not- 
tanding  her  ill  behaviour,  if  the  contract  had  given  it  to  her 
ate  use ;  this  is  a  case  in  which  the  ecclesiastical  court  would 

ive  alimony. 

<f 

(a)  See   tkb  caie  faUy  reported,  9  Cve,  98. 

Lord 
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179ft.  ^^^  Chancellor. — ^I  can  make  ao  distinction  bettreen  thb  cai^ 

wv^  tnd  that  of  a  aum  of  money  ao  given  that  the  husband  could  aot 

Ball  obtain  it  by  coming  to  this  Court,  which  is  the  case  wherever  i 

^^    *•  woman  is  entitled  without  an  appropriation.    Thadelinqueiicyof 

IMiTaoM      •   ^  woman  is,  in  this  case,  a  reason  for  not  giving  it  to  ber ;  and 

i  cannot  give  the  whole  to  him  on  account  of  her  interest.    I  nmsl 
secure  a  part  for  ber,  or  reduce  her  to  beggary.    This  will  lead  to 
an  agreement  to  make  a  provision  for  her  (a). 
Tie  costs  must  be  deducted  out  of  the  accumulated  divideadsi 

(a)  The  Conrt  adopted  a  similar  frrooXc^,  4  Ves.  14^    See  also  Lifint  v. 

aeotraUty  between  huDaod  and  wife,  J^hntom^  S  Ves.  560.    Claneay's  EqvH^ 

with  respect  to  sotne  money  belonging  able  Rights  of  Married  Womra,  SOI» 

to  the  wife,  in  the  case  of  Carr  v.  £a«ta-  ei  seq. 


Rolii.  Simmons  and  Others  v.  Vallancb  and  Others* 

1st  July. 

LetEsciesofNew  JOHN  SIMMONS,  by  his  will  dated  25th  November,  177?, 
tMh  Sea  annui-  ^  after  directing  his  debts  to  be  paid,  gave  all  the  rest  and  rcsi* 
^pe^UuT^not  ^^^  ^^  ***^  eflfecls,  to  be  disposed  of  in  manner  fcjlowiog,  that  is  to 
fpec^;  thongh  say,  he  gave  and  bequeathed  to  plaintiff  Caleb  Simmons  the  elder,di 
the  testator  had  iniercit  of  £  100  New  South  Sea  annuities,  during  his  natural  Uftf 
Srsuffi^^'lto    «^  ''M  Aw  *fl^*»  ^0  be  equally  divided  amongst  hu  childrm, 

Ky  them.  Child  and  he  gave  and  bequeathed  unto  each  of  his  plaintiff  Caleb  Shth 
m  after  death  mons  the  elder's  children,  living  at  the  said  testator's  decease,  the 
Sl^dnT toke  ^"'^  of  £50  each.  New  South  Sea  annuities,  the  interest  to  bt 
nnder  a  general  paid  from  the  time  of  his  decease,  and  the  principal  when  thcj 
gift  to  A.  for  life,  should  be  of  age.  iVnd  he  gave  unto  defendant  Joshua  Simmomt 
^i^oflJfbtt'  ^^"^^  brother)  the  interest  of  £  100  New  South  Sea  annuiues,  for 
this pointnot  life,  and  after  his  decease  to  devolve  to  his  uncle  Caleb  IVhitt 
coutesud.  (deceased);  and  he  gave  unto  defendant  S^imue/ 6Vi7fmoii«,  £\(30 

principal  money ;  likewise  to  his  eight  children  £400  to  be  eauallj 
r  346  1        divided  among  them,  and  he  gave  to  Wood,  and  ff ooa 

his  wife  o£  10,  and  he  gave  the  residue  to  Caleb  White,  and  ap- 
pointed him  executor. 

The  testator  died  without  revoking  his  will,  and  Caleb  JVUti 
(he  executor  proved  the  same. 

Caleb  Simmons  had  five  children  (who  are  co-plaintiffs)  at  tbs 
time  of  the  death  of  the  testator,  who  became  entitled  to  the  lega^ 
cies  of  ^50  each,  South  Sea  annuities  and  he  had  a  son  Richard 
(also  a  co-plaintiff)  who  claimed  with  them,  to  be  entitled  to  s 
share  of  the  £100  of  which  the  interest  was  given  to  Caleb  tbi 
elder  for  life,* after  hb  decease. 

The  testator  was  possessed  of  considerable  property  at  tlie  tint 
of  his  decease,  and  particularly  of  the  sum  of  «£d00  New  South  Sm 
annuities,  which  came  to  the  bands  of  the  execu^,  who  out  of 

tte 
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dbe  other  personal  property  paid  his  riebtSy  6^c.  and  reserved  the  1793. 

Nud,;t'8CX)  New  South  Sea  annuities^  for  the  purpose  of  discharging  ^i^vw 

the  said  legacies  to  the  plaiotiffs,  ivben  they  should  hecome  due :        BiMMoat 
md  the  said  £800  New  South  Sea  annuities,  were  standing  in  the      Val^kcb. 
lyiine  of  the  testator,  at  the  time  of  the  death  of  the  executor,  but 
be,  during  his  life,  paid  the  interest  for  the  use  of  the  plaintiffs. 

Caieb  fVhite,  the  executor,  made  his  will,  disposing  of  his  own 
j^perty,  and  of  the  sum  of  £350  part  of  the  said  £800  New 
Soutk'Sea  annuities^  and  appointed  some  of  the  defendants  ei- 
i^Mtors. 

A  bill  was  filed  by  the  plaintiffs,  stating  the  above  and  other 
GiCts,  and  raising  questions  not  afterwards  agitated,  and  praying 
ibat  their  legacies  might  be  secured. 

The  only  question  at  the  hearing  was,  whether  the  legacies  of 
New  South  Sea  annuities  were  specific  or  general  legacies,  and  if 
tiie  latter,  to  abate,  the  fund  not  being  sufficient  for  payment  of 
b11  the  legacies. 

Mr.  Lloyd  and  Mr.  Pemberton,  for  the  plaintiff,  ai^ed  ^diat 
tbey  were  specifie  legacies ;  that  where  a  testator  gave  a  legacy  out 
of  atock,  he  could  never  mean  that  it  should  be  a  money  legacy,  it 
is  more  natural  to  hold  it  a  description  of  the  specific  property.  [  547  ] 
Id  general  the  word  my  is  used ;  and  where  the  testator  has  used 
ibe  word  my  in  one  legacy,  and  has  omitted .  it  in  the  subsequent 
ones,  that  made  a  very  strong  case :  but  the  defect  of  the  word  my 
Qiay  be  supplied  by  equivalent  words.  There  is  not  a  single  case 
H^  which  stock  is  described,  and  tlie  testator  had  the  stock  when 
he  made  the  will,  and  at  the  time  of  his  death,  where  it  has  been 
beld  pecuniary.  They  cited  Avelun  v.  IVard,  1  Ves.  420.  jl«A- 
tonv.Jshtoii,  Forr.  152.  3  P.  W.d84.  which  turned  on  the  di- 
rection to  sell,  as  is  mentioned  in  Sleechs.  Thorington,  2  Ves. ^64. 

Mr.  Mnge,  Mr.  Graham^  and  Mr«.  Scafe,  for  the  defendants, 
argued — that  they  were  pecuniary  legacies,  and  cited  for  that  pur- 
pose Partridge  v.  Partridge^  Forr.  226.  Purse  v.  Suaptin,  I 
Aik.  414.  Sieech  v.  Thorington^  2  Ves.  560.  lirunsden  v.  WiU'^ 
ler,  cited  in  J efferys  w.  Jefferys,  3  Aik.  122,123.  also  Amb.  57. 
Attorney-General  v.  Parkin^  Amb.  566.  Cartwright  v.  Cart^ 
mrizht,  BihJulyf  1775.  3  Wooddeson,  Syst.  View,  App.  p.  0. 
JBishop  of  Peterborough  v.  Mortlock,  (ante,  vol.  i.  p.5&3.)  Co^ 
y»  Benburrough,  Rolk. 

It  stood  over  till  this  day,  when  his  Honour  gave  judgment  (o 
ifae  following  effect : 

Master  of  the  Rolls^ — ^The  question  is,  whether  certain 
of  New  South  Sea  annuities  are  specific  or  general  legacies. 

The  testator  made  his  will  S5th  November,  1778,  and  the  wor^ 
are  as  follows  (here  his  HonQur  stated  the  wiU  af  before.)    The 

testator 
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t79S.         testator  had  at  the  time  of  his  death  £800  HevvSauih  Seattf- 

w^yw  nuities  standing  in  his  name.    It  is  not  stated  that  he  had  them 

8iaiMoiit       at  the  time  of  making  the  will,  but  I  suppose  he  had  them  at  that 

Vau!1rcb.      ^^*    '^^Q  ^^  question  is^  whether  these  legacies  are  8peci6e 

legacies,  or  they  are  general  legacies,  and  sbill  abate  in  pro* 
portion. 

It  ha9  been  insisted,  ..that  it  must  have  been  the  intentioii  of  the 
testator  that  the  identical  stock  should  be  transferred  to  the  objecll 
of  hb  bounty,  and  Avelyn  v.  Ward  has  been  cited  to  shew  that 
when  a  testator  gives  a  legacy  of  stock,  and  has  as  much  or  more 
[  9^  ]  ^^  ^^^  s2Lmt  stock,  there  the  legacy  shall  be  speciBc.  I  looked  into 
the  Register's  book,  to  see  whether  there  were  any  particular  ci^ 
cumstances  in  that  case  to  shew  it  was  that  stock  he  meant  to  givl, 
but  it  seems  as  if  Lord  Hardwicke  thought  that  having  the  stock 
was  sufficient :  there  is  no  other  circumstance.  Lord  Hardwkkt 
there  being  pressed  with  Partridge  v.  Partridge,  said  it  was  not 
necessary  for  him  to  determine  what  would  be  the  conseqnence  of 
the  testator's  having  sold  out  the  stock ;  but  here  I  difflet  from  him, 
for  it  is  impossible  the  legacy  should  be  at  the  same  time  speci6c 
and  general,  and  that  if  the  testator  has  more  stock  it  shall  be  spe> 
cific,  and  if  he  has  sold  it,  it  shall  be  general,  and  to  be  laid  oat  for 
the  legatees. 

In  Ashton  v.  Ashton,  the  testator  gave  to  trastees,  £600  SauA 
Sea,  annuities,  to  sell,  and  lay  out  the  money  in  lands.  He  cottU 
not  mean  that  £6»000  annuities  should  be  purchased,  and  then  sold 
out,  that  the  money  might  be  laid  out  in  lands.  He  did  not  mean 
to  give  as  much  money  as  £6,000  annuities  was  worth :  therefoit 
Lord  Talbot  held  it  to  be  a  specific  gift. 

In  Partridge  v.  Partridge,  in  the  same  book,  it  was  held  not 
to  be  the  particular  stock  that  he  gave,  but  a  description  of  ths 
property.  If  he  had  not  had  it,  it  would  have  been  a  directioB  Sd 
the  executor  to  purchase  that  quantity  of  stock. 

In  Purse  v.  Snaplin,  Lord  Hardwicke  lays  down  the  rules  si 
to  specific  legacies  to  be ;  first.  Where  a  specific  chattel  is  speci- 
fically described ;  secondly.  Something  that  the  executor  may  si- 
tisfy. — ^I'be  first  he  calls  an  individual  legacy,  and  that  it  must  ftil 
if  it  is  not  found  among  the  testator's  effects.  But  he  saySf  tk 
gift  of  .£5,000  was  not  confined  to  the  £5,000  Old  South  Sea  annui- 
ties he  bad,  but  was  a  legacy  of  quantity  and  number,  and  the  teft- 
tator  then  having  given  £5,000  South  Sea  stock  to  the  niece,  aod 
£5,000  to  the  nephew,  and  having  only  £5,000  stock,  h^  held  that 
it  meant  the  same  quantity  of  the  same  stock,  and  ordered  the  slock 
to  be  purchased  for  the  legatee. 

In  Lawson  v.  Stitch,  lAtk.  507.  it  was  a  sift  of  £500  lo  re- 
main on  such  securities  as  he  should  leave,  lie  had  a  mortgage 
of  £500.  A  case  of  Philips  v.  Carey,  14th  May,  1728,  wsi 
cited,  but  \jatA  Hardwicke  held  it  not  to  be  a  specific  legacy. 

Ia  Jtfferys  v.  Jefftrys,   3  Atk.  120.    Brun»ien  t.  Wudtr  ym 
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citedy  it  is  also  reported  in  Ambler^  aod  I  have  a  note  of  it  taken  1793. 

by  Mr.  Ford\  the  statement  is  nearly  the  same  in  both:  that  case  >^vw 

aeems  to  shew  that  he  did  not  mean  the  identical  stock,  for  this  was  Simmovs 
tQ  be  sold.  Mr.  Ford^B  note  ends  with  saying,  that  the  Court  has  VAi^laoa, 
b^n  against  holding  legacies  to  be  specific,  which  is  the  same 
rule  as  prevailed  in  Puru  v.  Snaplin,  as  the  I^tee  may  lose  the 
whole  of  the  testator's  bounty,  by  a  mere  alteration  of  a  pfurt  of  the 
property d — And  this  is  on  a  good  ground,  unless  where  the  case 
ahews  tbegiA  was  specific.  Sleech  ▼.  Thorington,  Vrinkwater  v. 
Taiconer,  SVes.  623.    Ellis  v.  fVqlker,  Amb.309. 

Bishop  of  Peterboroughv,  Mortlock  does  not  apply f  as  in  that 
case  the  testator  had  not  so  much  as  he  disposed  of.  In  Ash- 
burner  v.  Macguire^  Lord  Thurlow  expressed  a  different  opinion 
from  Avelyn  v.  Ward^  which  indeed  is  contrary  to  several  cases, 
and  in  particular  to  Purse  v.  Snaplin.  The  cases  are  brought  to*> 
getberinthe  notes  on  Mr.  Woaddeson*s  third  volume,  p.  531.  and 
535. 

If  it  is  true  that  the  Court  leans  against  specific  legacies,  I  do 
not  see  enough  here  to  shew  he  meant  the  legacies  to  be  of  the  spe- 
cific stock.  There  must  be  something  more  than  having  stock 
enough  to  make  it  specific. 

Blackshaww.  Rogers,  12th  July,  1778,  25th  July,  1780,  was 
upon  the  manner  in  which  legacies  of  stock  shall  abate,  as  to  time ; 
Lord  Thurlow  thought  where  the  legacies  were  general,  they  ought 
to  abate  according  to  their  value  at  one  year  after  the  testator's  de- 
cease, lliere  the  testator  gave  £200  cousol.  annuities  to «/.  Rogers^ 
•to  keep  a  monument  in  repair,  the  surplus  to  be  the  property  of 
Rogers:  by  codicil  he  ordered  the  executors  to  pay  the  interest  of 
j£300  to  Margaret  Cooper  for  life,  and  after  her  decease,  the 
principal  to  sink  into  the  residue.  The  Master  found  that  the  le- 
gacies had  never  been  set  apart,  but  stood  in  the  testator's  name, 
who  had  much  more  than  the  amount  of  the  legacies  in  his  name 
at  the  time.  When  the  cause  came  on  for  further  directions,  Lord 
Thurlow  decreed,  that  the  personal  estate  being  deficient,  J.  Ro^ 

Srs  and  Margaret  Cooper  must  abate  in  proportion,  and  that  the       [  960  ] 
aster  must  enquire  into  the  value  of  the  stock  at  one  year  from 
4h|S  testator's  death. 

That  is  not  distinguishable  from  the  present  case,  as  Lord  Thur^ 
low  held  them  to  be  general  legacies. 

I  think  therefore,  on  the  authorities,  that  these  are  general  Iqpi* 
cies.  As  to  those  which  carry  interest  from  the  time  of  the  testa* 
tor's  death,  their  value  must  be  taken  then ;  and  as  to  the  others, 
at  the  end  of  a  year  from  the  testator's  death  (a). 


{i\  The  present  case  is  referred  to  or  specific.   As  AMumer  ▼. 

!■•  toe  note  to  Tik«  BUkop  i/  Peterbo'  mnte,  vol.  il.  108.  is  the  case  most  fre* 

wmgky.  Abffisclp,  ante,  vol.  L  566.  fpr  qnentij  cited  upon  this  solyeet,  the 

the  very  eUiborate  discussion  wliich  reader  is  referred  for  the  snbseqnent 

the  eases  received,  where  legacies  of  cases  to  the  Editor^s  note,  whm  h 

atoek,  Ire  hare  been  held  peenotary  tabjoiacd  to  it, 

.7  F-      /       i  •        Tbt 
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The  decree  therefore  declared,  Ast  the  legacies  of  New  Sbidl* 
Sea  annuities  were  not  to  be  considered  as  specific  legacies ;  and  il 
appearing  that  the  testatot^s  estate  will  not  be  snflScient  to  pay  dM 
whole  of  the  legacies  given  by  his  will,  that  the  legatees  of  (kt 
Mew  South  Sea  annuities  ought  to  abate  in  proportimi  among 
themselves  and  the  pecuniary  legatees,  in  proportion  to  their  re- 
spective legacies,  as  follows ;  as  to  the  legacy  of  £100  of  the  said 
annuities  given  to  plaintiff  Caleb  Simmons  the  elder,  and  tbt 
legscy  of  £100  given  to  defendant  Joshua  Simmons^  aocording  to 
the  value  of  the  said  New  South  Sea  aimuities,  at  the  end  of  one 

J^ear  after  the  death  of  the  said  testator,  and  a*  to  the  rest  of  the 
egacies  of  New  South  Sea  annuities,  according  to  the  value  there* 
of  at  the  death  of  die  testator:  that  Richard  Simmom  (the  aike^ 
bom  son)  will  be  entitled,  with  his  brodiers  and  sisters  to  as  eqaal 
share  of  the  legacy,  the  interest  whereof  is  given  to  the  f  laidlil^ 
Caleb  Simmons f  his  father,  during  his  Ufe;  aind  proceeded  lodinci 
the  proper  accounts,  Sfc.  {p) 

(p>€taMrii^v.JBMdk,4Vet.S55.    Jtowt  v.  Jhkutm,  ibid,  Sdfc 


lineoln'f  Inn 
HaU,9dJiiiy. 

An  attornfy  can- 
not take  from  hif 
client  a  bond  for 
nnliqoidated 
costs.    Notwith* 
•tanding  snob 
bimd,  and  a  mort- 
gage bus  been 
given,  the  bilis 
maj  be  taxed,  and 
npon  payment 
t&e  defendant  to 
recoii¥«y,andtbe 
bond  declared 
vsid. 

[351] 


(q)  Newman  and  Others  v.  Patns. 

nnHE  plaintiff  Newmamf  who  was  entitled  to  a  revcrsionaiy 
•^  estate  for  life  in  certain  premises,  subject  to  the  life  of  hb 
uncle,  had  employed  the  defendant  from  1782  till  1791,  as  Im 
attorney.  No  regular  bills  were  delivered ;  but  in  1782,  the  plaia- 
tiff  gave  to  the  defendant  a  promissory  note  to  pay  defendaia 
;£  1,000  after  the  death  of  his  uncle,  for  business  done,  or  to  bl 
done  by  him  afterwards ;  and  this  sum  was  afterwards  secured  bjr 
a  bond;  the  defendant  sold  to  the  plaintiff  a  horse  for  jf  150  like* 
wise  to  be  paid  at  the  death  of  his  uncle ;  in  1787  plaintiff  ga«t 
to  the  defendant  a  mortgage  on  his  reversionary  estate,  for  £dOL 
lOr.  and  interest,  and  also  of  <£  1,757-  10s.  payable  on  the  deadi 
of  his  uncle;  and  by  a  further  mortgage  in  1789,  he  dialled  tk 
estates  with  £42{  and  interest,  as  a  furtlier  security  for  bunneii 
done,  or  to  be  done,  and  for  the  value  of  the  horse. 

l*be  defendant  had  also  been  employed  by  the  plaintiff  in  tbe 
receipt  of  rents  of  estates,  which  were  charged  not  to  have  beoi 
accounted  for. 

The  plaintiff  having  been  obliged  to  assign  his  estates  to  truitsss 
for  the  benefit  of  his  creditors ;  and  the  defendant  claiming  a  sum 
of  ^1,300  and  odd  pouiuls  on  these  securities,  and  thai  theie 
would  be  due  ta  him  £1,157. 10c  upon  the  desth  of  the  undbb 


(f)  SVsi.jiui.199.  S.  a 
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upon  the  mor^rage  of  1787;  the  plaiiitiiF  and  hiB  trustees  filed  1793. 

ihe  present  bill,  to  set  aside  the  securities^  and  for  an  acdount.  '^'^ 

Nbwmaw 

After  the  hearing  of  the  cause  Lord  Chancellor  gave  judgment        payni. 
to  this  effect : 

I  have  had  no  doubt  as  to  the  relief  in  this  case. 
^  I  do  not  go  on  any  particular  rule  of  equity,  but  upon  a  prin- 
dple    that  would  operate  in  the  same  manner  in  any  court   of 
law. 

.All  courts  will  protect  their  suitors;  and  attornies  cannot  act 
with  respect  to  the  parties  for  whom  they  are  concerned,  as  other 
persons  may  do. 

I  have  no  doubt  what  a  court  of  law  would  do.  If  instead  of 
the  securities  that  had  been  given  he  had  taken  a  judgment,  with 
a  eesset  exectUio  during  the  life  of  the  uncle,  sitting  in  a  court  of 
law,  I  would  have  directed  the  judgment  only  to  stand  as  a  security 
for  the  real  debt. 

I  consider  it  on  the  general  outline  of  the  case :  Newman  applied 
to  Payne^  in  the  year  1781 ;  down  to  1791,  he  was  concerned  in  a       [  352  ] 
number  of  actions,  as  an  attorney  and  solicitor,  and  became  re- 
ceiver of  his  rents,  and  in  the  general  management  of  his  affairs  ; 
accounts  were  settled  from  time  to  time,  with  trifling  balances. 

Newman  says  he  meant  to  make  the  defendant  a  present  of 
;f  1,000  when  he  got  into  possession  of  the  estate,  and  to  give  him  a 
memorandum  of  his  intention  so  to  do ;  afterwards  this  memoran^ 
diim  becomes  a  bond,  payable  on  the  death  of  the  uncle :  and 
afterwards  a  positive  security  on  the  estate,  by  a  term  enacted  for 
ihat  purpose. 

The  case  comes  before  the  court  on  three  heads. 

l8t.  The  security  for  the  £1,000. 

£dly.  On  the  securities  given  for  the  balances. 

3dly.  On  the  transaction  as  to  the  horse,  which  was  valued  at 
£100,  but  sold  for  <£l50,  payable  at  the  death  of  the  uncle. 

First,  as  to  the  bond. — ^Taking  it  out  of  the  case  that  it  had  at 
6nt  been  a  different  security,  it  cannot  stand.  An  attorney  cannot 
be  permitted  to  take  such  a  security ;  it  was  determined  in  the  case 
of  a  bond  given  by  Crook  to  Booths  {fValmstey  v.  Booth,  2  Atk. 
£5.)  although  that  was  not  precisely  the  case  of  an  attorney,  that  a 
bond  cannot  be  given  by  a  client  to  his  attorney ;  Lord  Hanlwicke 
•ajs  no  advantage  can  be  taken  by  an  attorney  of  his  client :  in 
that  case,  he  would  not  allow  it  to  stand  as  a  security  for  the  money 
actually  due.  I  have  compared  that  note  with  Mr.  Forrester  ^^  and 
find  it  correct. 

Upon  the  general  policy  of  justice,  arising  from  the  relation  of 
attorney  and  client,  the  Court  will  not  suffer  it  to  stand  (a). 

«dly. 

(«)  As  to  the  jealousy  with  which      of  this  nature  between  attorney  ami 
Coartt  of  Equity  rrffard  traiuactions      client,  vide  Prw^f  y.  iitari,  Port.  ill. 
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2dly.  As  to  the  bills  of  costs,  they  cannot  be  of  an  miUtrarf 
amount,  but  must  be  such  as  to  be  ascertained ;  they  amnot  be  so 
settled  as  not  to  be  open  to  examination.  Lord  HardwUke,  m 
Walmsley  v.  Booths  says,  that,  even  after  payment,  an  attomey's 
bill  may  be  examined,  and  the  account  opened  (a). 

Sdly.  As  to  the  horse,  I  do  not  mean  to  impute  any  diiDg  wrong. 
It  migiil  be  of  the  value. 

The  Master  must  Ux  the  bills  of  costs,  and  take  an  aoocmnt  of 
money  lent. 

Declare  that  the  bond  for  £1,000  is  void,  and  the  aeciuil^  of 
no  effect,  and  the  Master  must  take  an  account  of  all  dealmfi 
and  transactions  as  agent ;  and  upon  payment  of  what  is  diie»  Aq 
defendant  must  re-convey,  and  the  Master  must  enquire  what  wis 
the  value  of  the  horse ;  and  reserve  further  considerationB. 

Wahfuiey  v.  Bootk^  cit.  snp.  Drnen* 
Company  v.  Doris,  2  Atk.  295.  Sotcn- 
derttm  v.  Ghis,  ib.  296.  Oldham  v. 
Handj  2  Vei.  259.  Sirachan  v.  Bramder^ 
1  Eden,  SOS.  Clarke  v.  SuraUe^  2  Eden, 
134.  WeUei  ▼.  Middleton,  1  Cox,  112. 
affirmed  on  appeal,  4  Bro.  P.  C.  Ed. 
Toml.  245.  Leigh  v.  H'iUUtms,  and 
Kennet  v.  Greeitwollers,  cited  3  Cox, 
P.'W.  ISI.  n.  Ktnney  V,  Browne f,  S 
Kidgw.  P.  C.  462.     fVood  v.  DowneSf 


18  Ves.  120.  MwUt^tm  v.  ftsif, 
ib.  302.  As  to  the  doctrine  qf  m 
court,  with  respect  to  porchaset  sf 
tmst  property  by  trustees,  asrigMM, 
&c.  vide  Fox  v.  Maekretk^  ante,  foLfl* 
200. 

(a)  See  aim  Lord  Hardwkk^B  dfastf- 
yations  in  The  Draper^  CtMpny  f < 
DaTi»,  2  Atk.  295.  also  DoogL  199. 
(he  cases  in  the  note. 


8.  C. 
2  Vee,  jun.  204. 

Heard  nt  several 
times  before  Lord 
Thurlow, 

'tmtfl5th. 
Julj^  4th. 
before  Lord 

Loughburough, 
Cliancellor,  as 


Vincent  r.  Stansfelb."^ 

HaBERGHAM  V,   VlNCENT.5 

^JMUEL  HILL,  by  will,  bearing  date  the  5th  of  Odokr, 

1 7599  devised  as  follows :  *'  And  first  1  give  to  ray  executon 

and  trustees  hereafter  named,  and  to  the  survivor  of  them,  all  of 

personal  estate  and  effects,  to  be  by  them  applied  towards  ptj- 

sisted  by  Judges,  ment  of  my  debts,  legacies,  and  other  charges  attending  the  ezecu- 
A,  by  iwill  duly  tion  of  this  my  will ;  and  concerning  as  well  all  my  copyhold  laodt 
executed  and  at-  ^^^  estate  situate  in  the  Graveship  of  Sowerby,  and  manor  of 
tafnVt^stoln  Wakefield,  in  the  said  county,  (which  I- have  already  nirrttidertd 
his  estates,  and  in  to  my  trustees,  their  heirs  and  assigns,  to  and  for  such  uses  as  It/ 

default  of  the 

persons  to  whom  given,  gives  the  same  to  tmstef^,  to  such  uses  as  he  should  declare  by  any 
fleed  executed  in  presence  of  ttco  witnesses :  he  by  deed  poll,  attested  by  two  witnesses,  de- 
clares further  uses :  the  first  question  was,  whether  the  devise  is  good  under  the  statute  of 
Frauds.  2dly.  Such  devise  being  to  the  heir  of  the  surviving  trustee ;  whether  the  devise 
be  good,  either  by  raising  an  estate  for  life  in  the  survivor  by  implication,  or  as  a  contin- 
gent remainder,  or  an  executory  devise,  ddly.  With  respect  to  the  copyhold,  whether  the 
executory  devise  be  supported  by  the  freehold  in  the  lord.  It  was  held  by  Lord  Lmghb^^ 
rtmgh,  Chancellor,  assisted  by  Mr.  Justice  Bullei'  and  Mr.  Justice  H^Usoti,  1st.  That  the  deed 
was  a  testamentary  act.  2d.  That  it  did  not  pass  the  real  estate,  because  not  executed  ac- 
cording to  the  statute  of  Frauds.  5dly.  That  it  should  pass  the  ultimate  use  of  the  copy- 
hold, as  declaring  the  trust  of  the  surrender.  } 

"9 
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n^  last  tmll  shall  declare,)  as  also  all  my  freehold  messaages,  tei^  1793. 

nements,   cottages,  mills,  lands,  fee   farm,  and  other    rents  and  "-^^^ 

hereditaments  whatsoever,  situate^  lying*  and  being,  or  arising,  HabkrohaII 
within  Sowerby  and  Halifax  or  elsewhere,  in  the  said  county  of  Vincknt* 
York,  in  whose  tenures  or  occupations  soever  the  same  now  are 
or  be,  I  give  and  devise  the  same,  and  all  my  interest,  title^ 
and  claim  therein,  unto  John  Nuttall  and  Robert  Nuttall,  both 
of  Bury^  in  the  county  of  Lancaster,  merchants,  George  Stans* 
fields  of  Sowerhj/j  aforesaid,  merchant,  John  fVhiiacre,  of 
Longwood-hovsey  ia  the  said  county  of  York,  merchant,  and  George 
Hamsden,  of  Clifton,  \\\  the  said  county  of  York,  gentleman,  and 
the   survivors   and  survivor  of  them,  their  and  his  heirs  and  ^ 

asupis\  in  trust,  that  they  and  the  survivors  and  survivor  of  them,  L  ^^^  J 
their  and  his  heirs,  do  and  shall,  by  sale  or  mortgage  of  my  three 
tiiessuages  and  tenements,  called  Richard  ScholJield*sfarm,  El- 
kanah  Hitchson*s  farm,  and  Clayfields,  and  by  mortgage  of  the 
remainder  of  my  freeliQld  and  copyhold  estates,  or  of  any  part 
thereof,  levy  and  raise*  such  sum  and  sums  of  money  as  (with  my 
personal  estate)  will  be  sufficient  to  discharge  all  my  debts  and  le- 
gacies, and  enable  my  trustees  to  complete  my  purchase  ancf 
agreement  made  with  the  assignees  of  my  son's  estate  and  effects. 
And  upon  this  further  trust,  to  pay  into  the  hands  of  Mrs.  Susrtn 
Kay,  widow,  and  her  representatives,  «£60  a  year,  by  half  yearly 
payments,  to  commence  from  my  death,  to  be  by  her  and  dieni 
applied  towards  the  maintenance  and  education  of  my  grand-daugh- 
ter Betty  Nulta/l  Hill,  until  she  attains  her  full  age,  or  is  mar- 
ried ;  and  likewise  for  my  said  trustees  to  pay  into  the  hands  of 
my  son  Richard  Hill,  for  his  support  and  maintenance,  sncli  sum 
and  sum^  of  money  yearly,  from  my  death,  as  they  or  the  major 
part  of  them  shall  think  proper,  so  as  such  payments  do  not  exceed 
the  yearly  sum  o(  jCoO,  and  to  be  continued  during  his  life,  or  nu-* 
til  all  my  debts,  legacies,  and  incumbrances  affecting  my  estates 
are  fully  satisfied.  i\nd  after  payment  thereof,  then  (and  not  be^ 
fore)  my  said  trustees  shall  pay  my  said  son  during  his  life,  such 
other  sum  and  sums  of  money  as  they,  or  the  major  part  of  them 
shall,  in  his  or  their  discretions,  think  necessary  for  his  better  sup- 
port and  maintenance,  so  as  such  additional  payments  do  not  iiv 
the  whole  exceed  the  yesrrly  sum  of  .£100,  and  to  be  in  lieti  of  the 
said  <£50,  and  I  do  declare  that  what  I  hereby  give  to  or  for  the 
use  of  my  said  son,  is  upon  this  condition,  that  he  dotli  not  in  any 
wise  intermeddle  or  concern  himself  with  the  education  and  fortune 
of  his  daughter,  the  said  Betty  Nuttall  Hill,  but  leaves  the  same, 
and  the  guardianship  of  her  person,  to  the  management  of  the  said 
Susan  Kay  (her  grandmother)  and  her  representatives,  during  his 
said  daughtei^s  minority.  And  on  my  son^s  refusal  to  comply  with 
the  terms  above,  the  said  sum  and  sums  of  money  hereby  mtended 
for  his  support,  shall,  from  thenceforth,  cease,  and  be  afterwards 
applied  towards  discharging  of  my  debts,  legacies,  and  other  L  ^^^  J 
charges  relating  thereto ;  and  when  the  ^ue  are  satisfied,  and  my 
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real   estate  disincumbered  (the   testator  then  gave  directioDS  for 
building  a  bridge)  and   proceeded   as  follows :  ''  and  as  touching 
all  my  lands  and  real  estate  undisposed  of  by  my  said   trustees  for 
the  purposes  aforesaid,  my  will  and  mind  is,  that  my  said  trustees^ 
and  the  survivors  and  survivor  of  them,  and  the  heirs  of  such  sur- 
vivors, shall  take  and  receive  the  yearly  and  other  rents^  issues^  and 
profits  thereof,  during  the  natural  life  of  my  son  Richard  Hill,  w 
until  his  said  daughter  shall  attain  her  full  age,  or  is  married, 
upon  trust  to  pay  and  apply  the  same  rents,  issues,  and  profits,  to 
tbes^rtVf  Betty  Nut  tall   Hill,  at  her  full  aset  or  marriage,  which 
shall  first  happen ;  and  in  case  she  should  die  before  full  age  or 
marriage,  tlien  in  trust  to  pay  and  apply  the  same  in  such  manner 
as  is  hereinafter  mentioned,  and  from  and   after  the  marriage  ^ 
my  said  grand-daughter,  or  her  attainment  to  full  age,  my  will 
and  mind  is,  and  I  do  hereby  order  and  direct,  that  my  said  tni8« 
tees,  and  the  survivors  and  survivor  of  them,  and  the  heirs  of  such 
survivor,  shall,  by  good  and  effectual  conveyances  and  assuraocef 
in  the  law,  well  and  effectually  convey  and  assure  all  and  every  my 
said  real  estate,  (so  remaining  unsold^  and  undisposed  of,)  unto 
the  said  Betty  Nuttall  hill,  and  her  assigns,  during  her  natural 
life,  /without  impeachment  of  waste,  remainder  to  some  person  or 
persons,  and  his  and  their  heirs,  during  the  natural  life  of  the  said 
^tty  Nuttall  [Jill,  in  trust  to  preserve  the  contingent  remainder! 
hereafter  limited,  and  from  and  after  her  decease,  to  her  Jirst  and 
other  son  and  sons  successively  in  tail  male  in  remainder,  one  after 
another,  according  to  their  seniority  of  age  and  priority  of  birth, 
and  for  want  of  such  issue,  remainder  to  the  daughter  and  daugh- 
ters (if  more  than  one)  of  the  said  Betty  Nuttall  Hill,  as  tenants 
in  common,  and  the  heirs  of  her  and  their  body  and  bodies,  lawfully 
issuing ;  and  for  want  of  such  issue  my  will  and  mind  is,  and  1  do 
hereby  order  and  direct  that  my  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  of  such  survivor,  shall,  by  the 
ways  and  means  aforesaid,  convey  and  assure  ail  and  every  my  said 
real  estate  so  remaining  unsold  and  undisposed  of,  unto  and  for  the 
use  of  such  person  or  persons,  and  for  such  estate  or  estates,  in  fee 
simple,  fee  tail,  life  or  lives,  or  years  or  otherwise,  and  subject  and 
Jiable  to  such  charges,  provisoes,  and  conditions  as  /,  by  any  deed 
or  instrument  to  be  executed  by  me,  and  attested  by  two  or  mart 
credible  witnesses,  shall  in  that  behalf  direct,  limit,  or  appoint,  and 
to  and  for  no  other  use,  intent,  or  purpose  whatsoever ;  and  at 
touching  the  rents,  issues,  and  profits  of  my  real  estate,  which  shall 
remain  unsold,  and  which  I  have  hereinbefore  directed  to  be  re- 
ceived by  my  trustees,  during  the  life  of  my  son  Richard  Hill,  or 
until  my  said  grand-daughter,  Betty  Nuttall  Hill,  shall  attain  her 
full  age,  or  marry  :  now  I  do  hereby  will  and  direct,  that  in  case 
my  said  grand-daughter  shall  die  in  the  life-time  of  my  said  son, 
under  the  age  of  twenty-one  years,  and  without  having  ever  been 
married,  then  the  said   trustees  shall  pay  and  apply  the  rents, 

issuei, 
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issaesy  and  profits  of  the  said  estates  by  them  received,  during  the  1793. 

life-time  of  my  said  son,  Richard  Hilly  to  the  person  or  persons  \^k^^ 

who  shall  be  entitled  next  in  remainder  to  the  said  estate,  on  his,     Habbrgha* 
her,  or  their  attaining  full  age,  and  all  interest  for  the  same  in  the       Vinc'emt. 
mean  time." 

The  said  Samuel  Hill,  by  deed  poll,  dated  6th  of  October ^  1759, 
[the  day  after  the  date  of  his  will)  and  reciting  his  said  will,  di- 
rected as  follows,  *^  I  do  hereby  direct,  that  the  said  trustees,  and 
the  survivors,  S^c.  shall,  immediately  after  the  death  of  my  mid 
grand- daughter f  and  her  failure  of  issue f  by  good  and  effectual 
conveyances  and  assurances  in  the  law,  well  and  effectually  conveu 
and  assure  all  and  every  my  said  real  estate  so  remaining  unsold 
and  undisposed  of,  unto  the  first  son  of  the  body  of  my  son  Richard 
Hill,  on  the  body  of  any  woman  he  may  hereafter  take  to  wife 
[save  and  except  Jnn  fVylde,  daughter  of  Edward  IVylde,  of  Dean, 
ia  the  Graveship  of  Sower  by,  and  every  other  daughter  of  the  said 
Edward  Wylde)  lawfully  to  be  begotten,  and  of  the  heirs  male  of 
the  body  of  such  first  son  lawfully  issuing,  and  for  default  of  such 
isBue,  to  the  second,  third,  fourth,  and  every  other  such  son  and 
sons  of  the  body  of  llie  said  Richard  Hill,  on  the  body  of  any 
such  woman  he  may  hereafter  marry,  and  the  heirs  male  of  such 
son  and  sons  lawfully  issuing,  successively,  and  in  remainder,  one 
after  another,  according  to  their  seniority  of  age,  and  priority  of 
birth  ;  and  in  default  of  such  issue,  remainder  to  the  daughter  and 
daughters  of  the  said  Richard  Hill,  lawfully  to  be  begotten  by 
bim  on  the  body  of  such  woman,  to  take  as  tenants  in  common, 
snd  the  heirs  of  the  body  and  bodies  of  all  such  daughter  or 
daughters  lawfully  issuing  ;  and  for  default  of  such  issue,  unto  the  [  357  ] 
right  heirs  of  the  survivor  of  my  said  trustees,  his  heirs  and  assigns, 
for  ever.'* 

On  the  Q,2d  of  October  following,  the  testator  died,  leaving 
Richard  Hill,  his  only  son,  and  heir  at  law.  In  I7^i7,  Betty  Nut" 
tall  Hill  married,  and  she  and  her  husband  were  let  into  possession ; 
and  Richard  Hill,  the  son,  having  become  a  bankrupt,  a  bill  was 
Bled  by  the  assignees  against  the  trustees,  for  the  purpose  of  paying 
off  incumbrances  due  upon  the  estate,  which  are  since  paid,  ex- 
ceptbg  one  incumbrance  of  «£l  1,200,  to  the  assignees,     in  1772,  » 

Betty  Nuttall  Hill  died,  without  issue,  and  the  surviving  trustees 
(two)  entered  again  into  the  possession  of  the  estate,  and  in  1776 
Stansfeld  became  the  surviving  trustee.  In  1780,  Richard  Hill 
died  intestate,  leaving  two  children  by  jinn,  his  wife  (as  the  plain- 
liffs  in  the  original  bill  stated)  formerly  Jnn  Wylde  (the  person 
excepted  against  in  the  deed  poll)  viz.  Richard  Holroyde  Hill 
[since  deceased)  and  Amelia  (Fincent)  his  daughter.  And  in  this 
stat£  of  the  cause  the  original  bill  was  filed,  the  further  history  of 
fthich  appears  in  the  speech  of  the  plaintiff's  counsel. 

The  cause  was  heard  the  3d,  5th,  and  6th  of  February,  1787, 
before  l/)rd  Thurlow, 

Mr. 
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1703.  Mr.  Mantfyld,  Mr.  Selwyn,  and  Mr.  Johiisan,  for  the 

wv  in  the  second  -csuie. — Tlie  original  bill  in  the  present  ctnse  «« 

HMExcnAH  filed  by  CharUt^Viucent,  and  Amelia  his  wife,  againit  Slantfdd 
ViKCENT.  "'"'  Habergham,  claimit^  ms  heirs  at  law  to  Sarmul  Hill,  pray- 
ing an  account  of  ihe  rents,  from  the  death  of  Richard  HUl, 
and  to  be  let  into  possession  of  the  unsold  part  of  the  estate; 
Amelia  iusiating,  that  she  was  the  daughter  of  Richard  HiU,  wb» 
was  son  and  heir  at  law  of  Samuel  Hill,  and  after  the  death  af  ber 
brotlier,  Richard  Ilolroyde  Hill,  became  heir  at  law.  The  ctob 
bill  was  filed  by  Habergham  and  his  wife,  against  Finceni  aud 
Slaiixfe/d,  praying  an  account  of  rents  of  tlie  estate,  and  posaei* 
iion  uf  the  unsold  part,  and  insisting  that  Amelia  was  not  the  l^i- 
timate  daughter  of  Richard  HiU,  he  never  being  married  to  the 
motlier  Ann  H'ylde,  anH  tliat  -Habergliam's  wife  and  ff^/cfe  an 
Ihe  heirs  at  law  of  Samuel  Hill,  of  which  there  is  no  queslioo,  if 
Amelia  Vincent  was  not  Richard's  legitimate  daughter.  An  issue 
was  directed,  to  (ry  the  quesliun  of  Amelia's  legitimacy,  mod  being 
tried  at  York,  there  was  a  verdict  against  her  legitimacy.  Tbii 
[  358  ]  makes  an  end  of  the  first  bill,  which  must  be  dismissed,  and  letm 
the  title  of  Mrs.  Habergham  and  Wylde  undoubted,  as  ban  at 
htw  of  Samuel  Hill,  the  testiitor.  ^lie  sole  remauiing  question  ik 
between  them  and  Stamfeld,  the  surviving  trustee,  under  the  will 
and  codicil  of  Samuel  Hill.  Samuel  Hill  made  his  will,  and  bIm 
a  deed,  in  the  year  \75Q,  By  the  will,  which  was  duly  executed, 
he  gave  several  legacies,  and  when  his  estute  should  be  disincum. 
bered  of  the  several  charges,  gave  his  estates  to  his  trustees,  to  re> 
ceive  the  rents  during  the  life  of  his  son,  or  unlit  his  (the  son's] 
daughter  should  attain  her  oge  or  marriage,  then  to  pay  the  rents 
to  her,  and  to  convey  the  estate  to  her  for  life,  remainder  to  trut- 
tees  to  preserve  contingent  remainders,  remainder  to  her  fint  and 
other  sons  in  tail  male,  remainder  to  her  daughters  tn  tail  j  and  ia 
default  of  such  issue,  to  such  person  or  persons,  and  for  such  use* 
as  he  should,  by  deed  executed  in  the  presence  of  two  or  mora 
witnesses,  appoint.  The  next  day  he  executed  a  deed  poll  (in  tbe 
pre:tence  of  two  witnesses)  reciting  the  will,  and  thereby,  on  ^nre 
of  issue  of  Bettj  Natlall  Hill,  directed  that  his  trusteea  should 
convey  his  estates  to  the  fint  ion  of  the  body  of  his  son  Richard 
Hill,  by  any  wife  (except  Arm,  daughter  of  Edtcard  fVj/lde,  or 
any  other -duughicr  o(  Edieard  tVylde)  in  tail,  remainder  to  tha 
second  and  other  sons  in  tail,  remainder  to  daughters  in  tail,  re- 
mainder unlo  the  right  heirs  of  ihe  turiivor  of  his  taid  inatees,  kit 
Jieirt  and  assigns,  fur  ever.  Starisfe/d,  the  defendant,  is  tlie  »lll^ 
viving  trustee  in  tbe  will  and  codicil;  and  Mn.  Habergham  and 
Wylde  conceive,  that  they  are  now  entitled  to  the  estate.  Btttg 
Nultall  Hill  died,  in  1772,  without  issue  ;  upon  her  decease  d 
(he  uses  wire  gone,  except  those  under  the  deed  poll.  Richard 
Hill  cohabited  with  Ami  li'yldc  (the  person  whose  isMic  wcjp  pre- 
cluded) and  bad,  by  her,  tlic  plaintiff  iu  the  original  cause,  wbonl:  ' 
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die  jury  bare  found  illegitimate.     The  only  question  now  is,  be-  1793. 

tween  Habergham  and  Wylde  gainst  Slaiufeld.     Stamfeld,  hy  %^^ 

his  answer,  sets  up  s  claim,  that  the  will  vested  the  estates  iii  the  HABsanHtii 
Irasieea ;  and  insists,  that  the  deed  poll,  though  not  part  of  the  vihcsnt 
win,  operates  as  a  declaration  of  tnist  as  to  the  freehold  estates : 
with  respect  to  the  copyhold  estates,  he  insists  Uiat  the  deed  poll 
is  a  testamentary  disposition,  and  claims  under  it,  as  surviving 
trustee  in  the  will  and  codicil.  On  behalf  of  Habersham  and 
Wytde,  we  contend  that  they  are  entitled  as  heirs  at  law. 

iBt.  With  respect  to  the  freehold,  there  can  be  no  (]uestiun  that  [  3)9  ] 
the  deed  poll,  if  it  is  to  be  considered  as  any  thing,  must  be  consi* 
i/enA  as  a  testamentary  disposition.  If  he  had  given  no  farther 
uaea  than  diose  contained  in  the  will,  they  being  spent,  the  estate 
iBUBt  have  gone  to  the  heira  at  law ;  but  he  has  made  a  further  dis- 
pontion  by  the  deed  poll.  Having  by  his  will  disposed  of  a  part 
of  his  interest,  in  order  to  part  uith  the  rest,  it  must  be  by  a  tesia- 
IBaitiiry  act,  and  the  deed  poll  must  be  part  of  the  will ;  with 
napect  to  this  the  objection  is,  that  it  is  not  executed  agreeably  lo 
die  statute  of  Frauds.  It  is  not  in  the  nature  of  a  power :  iT  it 
wag,  tbe  will  not  speaking  till  his  death,  there  would  be  no  time  for 
the  power  to  operate.  But  it  is  a  direction  to  tbe  trusteeit,  to 
Codvey  the  estate  according  to  an  instrument  not  duly  attested  ac- 
cording to  the  statute  :  such  a  direction,  if  valid,  would  introduce 
every  evil  the  statute  was  intended  lo  prevent;  but  such  an  ap- 
pointment is  void,  Wagitoffv.  fVagstaf,  C  P.  W.  258:  if  it  was 
nut,  a  man  miglit  make  a  will,  duly  attested,  and  only  referring  to 
any  paper  he  might  afterwards  write,  and  by  tliia  means  dispose  of 
all  his  lands,  by  a  will  not  duly  attested.  If  a  codicil  might  have 
been  incorporated  into  the  will,  yet  the  testator  did  nut  intend  this 
deed  should  do  so  ;  he  meant  it  to  operate  as  a  deed,  not  as  a  will. 
He  left  a  blank  in  it  for  the  ultimate  remainder,  which  appears  to 
have  been  filled  up  at  a  diflFerent  time ;  and  being  a  contingent  re- 
mainder, there  should  have  been  a  freehold  to  support  it ;  which 
there  is  not,  the  uses  being  exhausted,  and  the  trustees  not  being 
trustees  to  preserve  contingent  remainders,  for  they  were  to  convey 
to  trustees  for  that  purpose.  Besides,  they  are  to  convey  to  the 
heirs  of  the  surviving  tmstee ;  and  there  being  no  person  to  convey 
to,  lbs  use  must  now  be  void,  and  must  go  lo  the  heirs  at  law. 
Secondly,  with  respect  to  the  copyholds  :  with  respect  lo  these, 
Slantfetd  insists  it  is  a  testamentary  disposition,  yet  he  has  not 
proved  it  as  a  will,  wiliiout  which  it  cannot  be  considered  in  this 
Court  as  a  will.  In  the  case  of  Corey  v.  Askew  (ante,  vol.  ii. 
p.  58.)  Caret/,  the  testator,  having  a  will  by  him,  had  given  insiruc- 
tinna  for  another  will,  which  was  drawn,  and  duplicates  prepared, 
iNit  the  testator  was  dead  before  they  were  brought  for  execution ; 
iiese  liiiviDg  been  provL-J,  iiis  Honour  heiti,  iLat  whatever  the  ec- 
desiastical  Court  recL-ivcd  as  a  will,  would  pass  copyhold  rsUtc :  [  360  ] 
nt  that  was  expicsbly  dctcfinuyal  mi  the  ]^((buti:,  witliout  whi<:h 
^"  '  the 
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the  instrument  could  not  be  received  here  as  a  will.  In  the  pn^ 
sent  case  there  is  also  a  defect  in  the  surrender,  which  is  to  the 
trustees^  not  to  the  lord,  to  the  use  of  the  will,  and  it  is  not  upon 
stamps,  which  every  surrender  to  persons  by  name  most  be^  not 
being  within  the  exception  in  the  acts. 

Mr.  Madocks,  Mr.  Scott^  Mr.  Graham^  and  Mr.  Siankjff  for 
the  defendants. — The  purpose  of  the  will  is  to  declare  the  tmits 
of  the  estates  ;  and  if  merely  so,  being  only  to  pass  an  equity,  il 
will  be  sufficient,  without  being  attested  according  to  the  statute  of 
Frauds ;  the  right  heir  of  the  surviving  trustee  will  take  the  free- 
hold, and  the  Court  will  carry  the  uses  into  execution,  as  iar  as  it 
can  consistently  with  the  rules  of  law.     For  that  purpose,  if  a  bill 
had  been  brought  for  a  conveyance,  the  Court  would  have  directed 
it  to  be  in  such  a  manner  as  to  protect  the  ultimate  remainder ; 
and/  if  necessary  to  support  the  heir's  interest,  would  raise  sa 
estate  for  life  in  the  last  surviving  trustee,  in  order  that  the  bck 
might  take  by  descent;  as  it  has  been  in  the  case,  where  a  person 
has  covenanted  to  stand  seised  for  his  heir  at  law,  the  law  viill 
raise  ah  estate  for  life  in  the  covenantor  to  protect  the  beir^s  ude, 
Pybus  v.  Mitfordy  2  Lev.  79.    The  principal  question,  in  the  pre- 
sent case,  divides  itself  into  three  inferior  ones  :  1st.  Whether  the 
real  estate  is  devised  at  all.    £dly.  With  respect  to  the  copyholds. 
3diy.  As  to  the  interest  of  Stamfeld,  die  surviving  trustee.    The 
first  question  arises  upon  the  argument  used  on  the  other  side,  that 
the  deed  poll  cannot  be  incorporated  into  the  will,  as  not  being  of 
a  testamentaiy  nature ;  or,  if  it  was  so,  as  not  being  attested  ac- 
cording to  the  statute  of  Frauds.     To  the  former  objection,  it  is  « 
sufficient  answer  that  this  deed  must  be  considered  as  the  execv* 
tion  of  a  power  legally  reserved.     A  will,  properly  considered,  is  a 
conveyance ;  the  statute,  giving  the  power  of  devising  by  will,  has 
introduced  into  the  law  a  new  form  of  conveyance ;  this  is  the  tme 
reason   why  after-purchased  lands  will    not    pass  by  the  will, 
Cowp.  90.  because,  to  all  intents  and  purposes,  it  operates  fron 
the  time  of  making,  as  an  inchoate  conveyance,  though  consum* 
mated  by  the  death  of  the  party,    lliere  is  no  reason,  therefore, 
why  in  this,  as  in  any  other  form  of  conveyance,  the  grantor  ahooM 
not  reserve  to  himself  a  power  of  revocation,  or  appointment  of 
new  uses.     It  has  been  frequently  determined,  that  he  may  gite 
such  a  power  to  a  third  person,  as  a  power  to  sell,  or  a  power  to  a 
third  person  to  nominate,  where  the  vendee  or  appointee  will  be  io 
under  the  will.     A  will,  giving  such  a  power,  has  been  held  good 
under  the  statute ;  and  the  reason  is,  that  the  attestation  is  held  to  ex- 
tend to  all  the  subsequent  uses.     If  the  testator  may  make  aucb  a 
reservation  to  another,  why  should  he  not  to  himself?    The  reasoe 
given  is,  because  he  may  make  a  new  will :  but  this  is  no  reason,  for 
the  attestation  will  extend  to  both  acts.     So  where  the  attestatioo 
is  to  a  subsequent  act,  referring  to  a  prior  act,  the  subsequent  attes- 
tation 
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tilioD  will  give  validity  to  the  former  invalid  act.    There  are  many  1793. 

cases  where  a  subsequent  act  affects  those  which  are  prior ;  as  a  wvw 

covenant  to  stand  seised  to  the  use  of  a  daughter  on  her  marriage  ;  HAaiBasAH 
though  no  use  would  arise  until  the  marriage  of  the  daughter,  yet  Vimcbmt, 
if  the  covenantor  executed  a  deed  in  the  mean  while,  affecting  the 
reversion,  when  the  marriage  was  had,  the  subsequent  act  would 
be  affected.  So  where  the  deed  was  a  bargain  and  sale,  not  en- 
rolled ;  the  enrolment  will  affect  intermediate  acts.  If  the  will  be 
a  conveyance,  why  in  this  case  should  not  the  testator  limit  such 
usea  bv  this  way,  as  well  as  any  other  conveyance  ?  If  the  bargain 
and  sale  contained  a  power  of  revocation,  and  of  appointing  new 
OSes,  the  analogy  between  it  and  the  present  case  would  be  com- 
plete, as  there  the  enrolment  would  let  in  new  uses.  But  it  is  not 
necessary  to  argue  in  this  case  from  analogy :  a  great  number  of 
cases  have  determined,  that  the  actual  interests  in  the  devised  pre- 
mises may  pass  by  unattested  acts,  referred  to  by  the  attested  will, 
or  by  codicils  pointed  or  referred  to  by  the  will.  In  Matters  v. 
Hasten,  1  P.  W.  421.  it  was  determined,  that  a  charge  of  lega- 
cies generally  on  the  land,  would  charge  it  with  legacies  given  by 
an  unattested  codicil.  So  in  Brudenel  v.  Boaghton,  9,  Atk.  £68 ; 
the  same  point  is  said  to  be  settled  in  Windham  v.  Cheifffynd,  1  Bin*. 
ASS.  In  Williams  v.  The  Duke  of  Bolton* ,  a  trust  term  of  1000 
years  was  given  to  trustees,  in  trust,  that  they  and  the  survivor,  4rc. 
of  them  should  raise,  levy,  and  pay  the  legacies  before  given,  and  [  362  ] 
all  such  legacies  as  he  (the  testator)  should  therein,  or  by  any 
codicil  give ;  his  Honour  held  that  the  legacies  contained  in  the 
unattested  codicil  passed.  In  Reay  v.  Hopper,  Rolls,  10th  of 
March,  1785,  there  was  a  trust  term  for  payment  of  legacies  ge- 
nerally :  the  testator  afterwards  gave  several  legacies  by  unattested 
^licUs,  his  Honour  ordered  them  to  be  raised  by  virtue  of  the 
trust  term.  In  all  these  cases  the  substance,  the  value  of  the  land, 
baa  been  given  by  acts  unattested ;  it  wotild  be  strange  to  say  ita 
whole  produce  could  be  so  disposed  of,  but  not  the  land  itself. 
The  deed  poll,  within  all  these  authorities,  is  a  testamentary  paper, 
incorporating  itself  with  the  will.  The  testator  gives  his  real 
eatates,  *'  subject  to  such  charges,  4rc.  as  he  by  deed,  isc.  shall 
direct.^  If  by  this  deed  he  had  directed  the  trustees  to  convey  the 
estate,  subject  to  a  charge,  the  authorities  would  support  us  in 
contending  such  charge  must  take  effect.  The  interpretation  of 
this  clause  in  the  statute  has  been  so  liberal,  that  there  is  scarce  a 
word  ill  it  that  has  not  been  construed  with  the  greatest  indul- 
Ipence,  in  order  to  make  the  will  good ;  as  in  the  instances  of  exe- 
cuting in  the  presence  of  the  witnesses,  their  attesting  in  that  of 
the  testator,  the  possibility  of  his  seeing  them,  or  their  seeing  him. 


*  Not  reported  as  to  this  point  (a), 
(ff)  As  to  another  point,  i  Dick.  405* 
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1793.         their  attesting,  at  the  same  time  (a),  in  every  instance  the  greatest 
>^^^<^  laxity  of  construction  has  taken  place  to  support  the  acts.     So 

K4BXBGHAM     ^ith  respcct  to  the  effect  of  codicils  to  republish  a  will  of  red 
YuiCBjiT.        estate ;  as  in  a  case  where  there  were  three  wills,  the  third  will 
being  republished  bv  a  codicil,  republished  the  first  will  as  to  the 
after-purchased  lands.    So  where  there  has  been  only  one  will,  a 
codicil  not  referring  to  it  will  republish  it.  -  In  the  late  case  of 
Rankin  v.  MelUih^  the  Court  held  this  still  more  favourably :  for 
the  codicil  not  referring  to  either,  it  entered  into  the  question  whe- 
ther it  meant  to  refer  to  the  will  of  1780,  or  of  1774,  the  codicil 
itself  being  made  in  1782.    The  cases  relied  upon,  to  shew  that 
there  must  be  a  reference  to  the  will  in  the  codicil,  in  order  to 
amount  to  a  republication  of  it,  are  2  £q.  Abr.  768.  Cowp.  158. 
but  as  to  this  point  of  republication  by  a  codicil,  there  is  a  passage 
used  in  argument,  1  Ves.  487-  in  the  case  of  Gibson  v.  LordMoiit^ 
ford,  which  shews  that  the  cou&sel  argued  it  as  a  clear  case,  *^  noi(- 
witfastanding  the  statute  of  Frauds,  a  will  may  be  made,  propeily 
attested,  giving  real  estate  to  such  uses  as  contained  in  such  a  set- 
tlement, though  that  settl.ement  is  not  attested  by  three  witnesses, 
[  ^63  ]        and  it  would  pass  new  purchased  lands ;  for  sufficient  certainty  by 
referring  to  something  certain."    This  furnishes  a  ground  of  arpi- 
ment  in  support  of  this  case ;  for  the  settlement  being  previous  to 
the  will,  or  subsequent,  cannot  rationally  make  a  difference. 

There  is  a  case  where  a  testator  gave  lands  by  will,  duly  exe- 
cuted, to  raise  a  certain  sum,  to  be  paid  to  a  person  to  be  named 
in  a  paper :  no  paper  being  found,  it  was  held  the  charge  must 
sink  for  the  benefit  of  the  heir;  but  it  was  taken  for  granted  that, 
if  any  paper  had  been  found,  the  sum  would  have  passed  to  die 
person  named  in  it.  Where  the  attested  paper  refers  to  the  uoat* 
tested  one,  the  legacy  passes  by  the  attested  one.  In  ffagstaffy, 
Wag$taff\  the  Court  seems  to  have  been  of  opinion,  that  the  will 
oti^t  to  have  referred  to  the  power.  If  it  be  true  that  a  person, 
by  a  codicil  attested  by  three  witnesses,  may  republish  a  will  those 
witnesses  never  saw,  or  by  will  attested,  may  refer  to  a  paper  unat- 
tested, he  may  refer  to  any  paper  generally,  which  he  may  at  anj 
subsequent  time  sign,  and  the  devise  shall  be  good,  to  the  uses 
declared  by  such  paper. 

£dly.  The  next  point  respects  the  copyholds;  we  are  to  main- 
tain that  the  will  and  deed  poll  are  sufficient  to  pass  them  to  the 
uses  of  the  will.  The  first  objection  that  has  been  taken  to  the 
deed  poll  passing  the  copyhofd  estates,  is,  that  it  cannot  be  a  tes- 
tamentary act,  because  not  proved  in  the  ecclesiastical  Court ;  bitt 
the  probate  is  not  necessary  in  order  to  pass  the  copvhold.  A  will 
of  copyholds  is  proved  here  like  a  will  of  other  lands ;  and  al- 
though in  the  case  alluded  to  of  Carey  v.  Askevc,  the  probate  was 
read,  it  was  only  to  save  the  time  of  the  Court,  as  evidence  was 

(a)  Vide  Ca89on  y.  Dade^  ante,  vol.  i.  99,  and  tlie  £dtior*8  note. 

^  read/ 
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10  prove  it  per  ttsies.  But  it  is  said  we  cannot  read  the  sur- 
because  it  is  not  stamped.  This  is  a  surrender  to  the  use 
willy  and  agreeable  to  the  usual  form  in  many  manors ;  it 
riy  within  the  exception  in  the  stamp  laws^  the  words  of 
arCy  ''  other  than  a  surrender  to  the  use  of  a  will,'*  therefore 
be  a  ^ood  surrender  without  being  stamped;  but  if  this 
lot  so.  It  might  yet  be  stamped,  so  that  at  most  diis  formal 
ioD  would  only  put  us  to  the  delay  and  expence  of  having 
itrument  stamped.  Then  as  to  the  deed  poll  not  being  at* 
by  three  witnesses ,  if  it  is,  as  we  have  argued,  incorporated 
le  will,  the  attestation  extends  to  it,  and  it  is  executed  within 
itute  of  Frauds.  But  supposing  the  Court  not  to  be  of  that 
m,  still  the  deed  poll  is  sufficient  to  pass  the  copyhold  es- 
copy holds  are  tiot  affected  by  the  statute  of  Frauds  ;  they 
in  the  light  of  personal  estate  :  and  any  will  which  is  suffi« 
to  pass  the  latter,  will  direct  the  uses  of  the  surrender  to  the 
r  the  will :  this  point  was  determined  in  Carey  v.  Askew. 
io  the  present  case,  this  is  a  contingent  remainder  of  the 
old  to  the  right  heir  of  the  survivii^  trustee.  The  freehold 
lord  is  sufficient  to  support  this  contingent  remainder.  2  Roll. 
r94.  pi.  6.  Sty.  249.  273.  S.  P.  Roll.  Rep.  438.  Lane 
\§mel  (a),  Mildmay  v.  Hungerford^  2  Vem.  243.  In  the 
P  fliese  cases  there  was  an  estate  for  life  in  the  ancestor,  re- 
er  to  the  lieir  of  his  body ;  it  was  held  the  contingent  re- 
er  was  not  in  the  power  of  the  ancestor;  and  the  reason  is 
in  the  case  in  Vernon^  because  the  freehold  in  the  lord  sup- 
1  the  remainder.  Mr.  Fearne^  on  Contingent  Remainders^ 
[470,  4th  edition)  states  W  as  clear  law,  that  the  destruction 
\  particular  estate  in  a  copyhold  will  not  defeat  the  contin- 
emainder,  and  puts  a  case  to  that  purpose  in  page '238,  (458, 
lition.) 
f.  The  third  point  is  with  respect  to  the  validity  of  the  de« 
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Elw  Editor  hu  extracted  the 
9g  observations,  upon  the  re- 
r  tlie  case  of  Lane  v.  PanncU^ 
kijeBfit  HUTs  MSS.  notes,  in 
p  of  Gii6ert'8 Tenures:  «' The 
Lkiu  v.  PoMJtel  is  falselv  stated 
1.  £ep.  t3S.  and  imperfectly  in 
Rep.  SI 7.  but  is  rightly  stated 
il.  Rep.  438.  as  will  appear  to 
e  who  attentively  reads  the 
lliat  is  reported  of  it,  in  all  the 
arts  of  KolPs  Rep.  The  report 
ol.  4r>8.  is  clear  and  satisfac- 
nt  mil  the  other  reports  are  con- 
nd  oniiitelligiblp,  if  the  state  of 
e  be  not  corrected  from  the  ar- 
t:  whereas  no  correction  is  ne- 
,  nor  any  thinj?  but  attention 
te,  to  the  understanding  the 
I  reported  iu  page  438 ;  nor  is 


there  any  omission,  except  in  the 
fourth  line,  after  tiie  word  /ail,  of 
those  words  per  U  baroMf  which  being 
anpplied,  the  whole  is  clear,  and  the 
woitl  «oN,  in  the  next  line,  shows  that 
these  words  onght  to  be  supplied  :  and 
except  that,  at  the  end  of^the  case, 
the  last  word,  viz.  uncorey  onght  to  l>e 
omitted,  or  eUe  there  onsht  to  be 
these,  or  the  like  words,  added  after  it, 
vis.  the  remainder  a»  to  that  moiety  can 
never  vest :  and  except  that  in  the  la»t 
line  bnt  one,  the  word  deatroye  abbrc- 
^  viated,  by  printing  destr.  hatli  two 
marks  of  contraction  over  it,  instead 
of  one,  for  it  has  one  such  mark  after 
the  letter  d,  which  it  ought  not  to 
have,  and  another  at  the  end,  as  it 
ought  to  l>e." 

vise 
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1793.         vise  of  the  freehold.     It  divides  itself  into  two  questions,    lit 
'^^'^^  Whether  the  limitation  to  the  right  heir  of  the  trustee  has  become 

Habiroham  yQJ^  \^y  j|jg  particular  estates  which  should  support  it  being  gone: 
VmcBNT.  ^^  ^^^^  <^^^  ^he  defendant  can  have  no  ground :  but  if  the  limica' 
tion  may  still  take  effect,  it  will  confine  the  plaintiff's  claim  to  the 
intermediate  rents.  Here  we  contend  that  the  limitation  to  tht 
right  heir  as  a  purchaser  is  good,  and  that  the  ancestor,  havii^  tht 
trust,  is  a  trustee  to  preserve  the  contingent  remainder.  If  a  coih 
veyance  had  been  called  for  before  the  determination  of  the  parti- 
cular estate,  the  question  would  have  been,  whether  tlie  Court  of 
Equity  should  not  so  mould  t|ie  limitations,  that  that  to  die  right 
heir  of  the  survivor  should  be  preserved,  although  thti  trustee  should 
survive  the  particular  estate.  It  would  be  difficult  to  contend  that 
the  testator  intended  his  own  right  heir  should  take  the  estate,  ia 
case  the  surviving  trustee  should  survive  the  particular  estate :  hit 
most  probable  intent  was,  that  the  trustee  should  take  the  estata 
benefically ;  but  at  all  events  he  meant  that  his  heir  should  take  it 
30o  J  The  Court  would  not  have  ordered  such  a  conveyance  as  wooU 
defeat  the  use  ;  they  would  have  interposed  an  estate  to  trustees, 
during  the  life  of  the  surviving  trustee,  in  trust  to  preserve  the 
contingent  remainder ;  the  form  of  the  limitation  would  probably 
have  been,  to  a  trustee  during  the  life  of  the  surviving  trustee,  to 
the  use  of  the  heir  of  the  testator,  and  from  and  after  the  death  of 
the  surviving  trustee,  to  the  use  of  the  right  heir  of  such  sorviving 
trustee.  We  do  not  intend  to  admit,  by  this  argument,  that  M 
did  not  mean  to  give  it  to  the  surviving  trustee  himself  benefically* 
The  legal  estate  vested  in  him  absolutely ;  and  the  intent  appears 
at  least,  as  probable  that  he  intended  him  the  equitable  intereil 
also,  as  that  he  meant  otherwise.  The  will  is  capable  of  the  con- 
struction, that  it  was  meant  as  a  contingent  remainder  to  the  sur- 
viving trustee.  If  he  did  not  mean  it  so,  the  intermediate  estate^ 
after  the  expiration  of  the  trust,  would  descend  upon  the  heir  m 
the  mean  while,  which  will  be  sufficient  to  support  the  contingent 
remainder ;  but  in  the  present  case,  the  estate  in  the  trustees  coih- 
tinned  to  support  all  the  uses.  There  was  no  time  when  a  con* 
veyance  could  be  called  for,  till  the  death  of  the  surviving  trustee^ 
If  so,  the  case  is  like  those  of  Hopkins  v.  Hopkins,  For.  44,  and 
Chapman  v.  Blisset,  For.  145,  which  goes  tne  whole  length  of 
proving  that,  if  the  estate  in  the  trustees  did  not  support  the  con- 
tingent remainder,  the  estate  descended  to  the  heir  would  suppoH 
it. 

Mr.  Mansfield,  in  reply,  on  the  part  of  the  heirs  at  law. — Tim 
material  question  is,  whether  the  real  estate  passed  by  the  deed 
polL  This  instrument  has  been  called  an  execution  of  a  power: 
but  I  deny  it  to  be  so,  it  is  a  codicil  to  a  will,  according  to  the 
definition  of  a  codicil,  being  something  added  to  the  will,  either 
diminishing  or  enlarging  the  bequests  of  that  will.     The  equitable 

I  interest, 


IN  THE  High  Court  of  Chancehy. 


385 


bteresty  had  this  deed  not  been  executed,  would  have  descended 
to  the  heir  at  law,  the  will  and  the  deed  poll  havmg  no  operation 
till  the  death  of  the  testator. 

There  is  no  case  in  which  a  testamentary  disposition,  either  as 
an  execution  of  a  power  or  otherwise,  has  been  held  to  pass  real 
estate,  where  it  has  not  been  attested  by  three  witnesses.  As  to 
Mr.  Graham*^  argument,  in  analogy  to  the  cases  of  bargains  and 
sale  and  execution  by  enrolment,  4rc.  it  does  not  apply ;  Mr. 
Graham  has  said,  a  will  is  a  conveyance  which  may  give  a  power 
to  a  third  person.  A  will  gives  an  estate  to  A.  B.  4rc*  to  such 
trasts,  intents,  and  purposes  as  he  shall  declare ;  when  the  party 
diea,  all  his  estate  passes,  subject  to  a  particular  power,  which 
the  testator  exercised  over  it.  In  Adlington  v.  Cann,  3  Atk.  141. 
It  is  expressly  held  that  no  deed  can  operate  as  a  testamentary  dis- 
poaition,  without  being  attested  by  three  witnesses.  If  it  was  not 
to  be  so,  the  statute  would  be  a  mere  nullity.  In  the  present  case, 
ibe  testator  having  it  in  contemplation  to  make  a  disposition  of  his 
raal  property,  refers  to  a  deed  or  wTiting  to  be  executed  by  him 
and  attested  by  two  witnesses.  If  such  an  attestation  as  this  was 
to  be  allowed  according  to  Mr.  Graham's  argument,  any  scrap  of 
paper  so  executed  would  have  done :  if  the  attestation  is  not  neces- 
sary to  the  subsequent  instrument,  the  time  of  executing  such  a 
deed  is  immaterial ;  and  as  to  its  being  a  partial  disposition,  that 
will  make  no  difference,  whether  it  be  of  a  part  or  of  the  whole  : 
and  if  the  testaior  gives  the  legal  estate  to  A.  B,  for  such  trusts  as 
be  shall  after  declare,  he  may  do  so  of  the  whole  as  well  as  a  part, 
whether  it  be  legal  or  equitable  estate  :  he  may  then  dispose  of  it 
by  the  loosest  scrap  of  paper,  without  reference  to  the  will,  which 
would  be  completely  defeating  the  intention  of  the  statute  of 
Frauds. 

The  case  has  been  considered  in  the  nature  of  a  republication  of 
the  will,  or  that  boih  instruments  may  be  incorporated  so  as  to 
pass  the  lands ;  but  no  case  or  dictum  of  the  Court  has  been  cited 
m  support  of  such  arguments :  a  case  indeed  from  Cowper,  158. 
and  mentioned  also  in  Douglas,  has  been  cited,  where  the  codicil 
referring  to  the  will  did  pass  the  lands;  but  there  the  attestation 
wot  complete,  and  therefore  the  case  is  not  to  the  purpose.  In 
Ibe  present  case,  the  witnesses  attesting  the  will  knew  nothing  of 
the  deed  poll  or  its  contents,  and  therefore  it  cannot  square  with 
that  case. 

Lord  Chancellor, — Do  you  refer  to  the  will  being  executed  by 
three  witnesses,  as  in  the  ca^e  of  a  reference  to  a  marriage  settle* 
ment  ? 

Mr.  Mansfield. — In  the  present  case  nothing  passes  by  the  deed 
referred  to :  so  in  the  case  of  marriage  settlement,  nothing  passes 
by  the  settlement,  it  is  merely  referred  to  as  a  deed  of  description. 

llie 
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1793.  1^6  deed  poll  is  an  instrument  disposing  of  M^hat  the  will  did 

wvw  not  dispose  of;  and  therefore,  being  executed  only  by  two  wit- 

Habisoham     nessesy  its  referring  to  the  will  is,  in  fact,  referring  to  nothing  | 

Y^'  and  not  like  the  case  of  a  codicil  referring  to  a  preceding  will^ 

where  something  is  already  given  ;  for  here  nothing  is  disposed  off 

and  it  amounts  to  nothing  more  than  an  expression  of  a  futuie 

intention  to  do  something  beyond  what  the  testator  has  done  in  his 

will. 

Lord  Chancellor. — ^The  instrument  of  itself  is  a  millity,  mdeit 
the  will  makes  it  something ;  and  the  question  is,  whether  the  will 
makes  it  any  thing  i 


Mr.  Mansfield. — As  to  the  authorities  Hyde  ?•  Hyde,  3 
Rep.  155.  is  a  strange  decision. 

As  to  Brudenell  v.  Bou^hton^  and  Masters  v.  Matters,  a  dis< 
tiiiction  is  taken  from  a  devise  of  the  interest  in  the  will ;  it  couU 
not  extend  to  the  legacies  in  the  codicil :  as  to  Williams  v.  Duke  of 
Bolton,  Lord  Camden  found  great  difficulty  in  coming  into  tlie 
doctrine  of  former  cases  and  opinions  upon  that  subject.  But  this 
case  differs  from  any  of  those. 

There  is  no  case  against  us :  and  if  the  statute  of  Frauds  is  Ur 
have  effect,  the  freehold  estate  clearly  did  not  pass  by  the  will,  and 
if  so  we  get^rid  of  the  limitations. 

With  respect  to  the  copyhold  estate.  Copyhold  estates  are  o«t 
of  the  statute  of  Frauds ;  and  therefore  are  exactly  in  the  saat 
situation  as  before  that  statute,  except  as  to  this  circumstance^ 
that  the  will  must  be  in  writing ;  the  law  is  the  same  as  in  Henry 
the  £ighth's  time ;  if  decided  to  be  a  good  will  in  the  spirituu 
court,  and  there  proved  as  such,  it  will  pass  the  copyhold  estatet^ 
though  such  a  will  will  not  pass  realty;  so  determined  in  Carey  v. 
jiskew ;  there  it  was  held  a  good  disposition  of  the  copyhold  es^ 
tate,  though  the  will  merely  consisted  of  instructions  drawn  up 
by  the  attorney,  and  the  testator  died  before  he  could  execute  hi 
[  368  ]  will ;  but  it  was  determined,  as  the  ecclesiastical  Court  had  re* 
ceived  it  as  a  will,  it  passed  the  copyhold  estate.  A  customaiy 
will  is  a  customary  instrument,  and  may  be  proved  in  the  lonTt 
Court  (where  the  custom  warrants  it)  as  an  instrument  relative  to 
the  ctistom.  In  Comyn's  Digest,  title  Copyhold,  it  is  said  the  cus^ 
tom  of  the  manor  may  regulate  any  particular  instrument  by  whick 
the  property  is  disposed  of.  As  to  the  effect  of  these  limita- 
tions, if  they  are  valid  so  as  to  secure  the  estate  to  the  right  heirs 
of  Stansfeld,  they  are  good  in  various  ways;  but  I  contend  ibKt 
they  cannot  be  so  in  any  one  way.  Mr.  Madocks  has  endeavouied 
to  support  them  by  an  application  of  an  estate  for  life  to  StansfeUf 
supposing  it  to  be  to  the  right  heir  of  him,  not  to  himself;  but 
there  is  no  colour  for  raising  such  an  estate  by  implication  ^  sod 
the   case  of  Pybus  v.  Mitford,   so  much  relied  upon  by  Mr« 

Madocks, 
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b^  has  no  relation  to  this  case*    The  next  attempt  was,  1793* 

rposition  of  a  peculiar  limitation  to  trustees,  to  support  the  v^n^*' 

ent  remainders  so  long  as  the  trustees  shall  live,  but  there  Habbkgma* 
round  for  such  a  limitation ;  particularlj  in  a  case  like  the  VmcBiiv. 
9  where  a  Court  of  Equity  is,  as  much  as  possible,  to 
the  heir  at  law.  The  estate  is  given  to  nobody,  but  left 
at  random :  the  cases  of  Chapman  v.  BUsteif  and  Hopkins 
JdnSf  have  been  resorted  to,  but  are  perfectly  distinguishable 
le  present. 

i  CkanceUor.-^The  mode  of  supporting  these  limitations* 
«  by  converting  the  contingent  remainders  into  an  executory 

Man^eld. — I  take  it,  the  doctrine  of  those  cases  differs 
his;  for  that  in  those  authorities  the  testator  has  declared, 
will,  the  uses ;  here  he  has  not,  but  only  given  it  to  trustees, 
ik  purposes  as  he  shall  appoint  by  a  subsequent  deed  poll : 

expressed,  by  that  deed  poll,  what  the  conveyance  shall  be 
le  first  son,  S^c."  very  proper  words  for  the  conveyance ;  and 
»n  be  no  other  than  a  strict  settlement,  pursuant  to  the  di- 
18  of  the  testator  by  this  deed  poll.  Mr.  Graham  has  relied 
r  on  the  words  **  a  good  and  sufficient  conveyance  iu  the 
but  those  are  the  usual  words,  and  amount  to  nothing.  He 
awn  an  analogy  between  this  and  the  case  of  marriage  set- 
its;  but  they  are  perfectly  distinct,  for  there  the  settlement 

reference  to  a  preceding  contract.  G/enorchy  v.  BosviUe  £  369  J 
eds  upon  the  idea  of  the  contract  operating  as  a  bargain  for 
able  considerution.  As  to  the  copyhold  estate  being  in  tlie 
it  is  said,  where  the  conveyance  is  to  A.  for  life,  with  re- 
lers  over,  such  conveyance  operates  by  the  consent  of  the 
as  in  cases  of  realty,  where  there  are  trustees  to  preserve,  S^c'^ 
it  in  cases  of  forfeiture  die  estate  for  life  goes  to  the  lord. 

rd  Chancellor . — It  is  impossible  for  me  to  give  the  directions 
ipect  of  the  conveyance  :  it  must  previously  go  to  the  Master 
I  account  of  the  testator's  debts  and  legacies,  S^c.  and  of  the 
il  charges  made  by  the  will,  and  of  the  rents  and  profits  of 
stmes  received  by  the  trustees  under  the  will ;  and  upon  the 
t  of  that  account  a  direction  must  be  given,  whether  the  estates 
)  be  sold  or  niortgaged ;  and  if  it  should  appear  that  there  b 
ance  upon  that  account,  then  after  the  sale  or  mortgage  of 
of  the  estates,  a  further  direction  must  be  given  respecting  the 
eyance.  I  am  glad  the  argument  has  gone  so  far :  however, 
reduced  to  two  points  only ;  as  to  the  first  point,  I  see  no  iii- 
istency  in  drawing  the  analogy  between  this  and  otlier  cases, 
b  have  admitted  charges  by  a  subsequent  codicil>  to  take 
t.  upon  the  estates  devised  by  the  will.     Why  should  not  n 

trust 
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1793.         ^nist  tak«  effect  io  a  like  manner  by  a  subsequent  deed^  as  co»* 
wv<^  nected  with  that  will  i    It  would  be  strange  that  the  one  shoaM 

HABBaoBAM  take  effect,  and  the  other  not.  Such  a  trust  may  be  considered  io 
VnoiiiT.  ^^  nature  of  a  charge  or  annuity,  or  rent-chargCi  or  any  other  in- 
terest, and  it  is  the  same  thing  as  if  the  estate  was  given  out  and 
out,  and  disposed  of  by  the  deed  poll,  as  a  declaration  of  trust  n 
reference  to  the  will :  it  is  not  a  disposition  de  novo ;  for  without  a 
reference  to  the  will  it  could  not  be  maintained. 

Then  the  next  question  is,  whether  this  conveyance  ought  to  pro- 
vide for  a  contingent  interest,  to  arise  within  a  life  or  lives  of  a 
person  in  being,  or  nine  months  afterwards.  What  would  the  case 
be  if  there  was  no  conveyance,  but  the  estate  merely  given  to 
trustees  I  It  is  difficult  to  distinguish  it  from  Hopkins  v.  Hopkim^ 
and  the  other  cases  alluded  to,  in  which  contingent  remainden  vest 
io  estates  tail  that  arise  after  die  next  remainder  comes  into  esse ;  waA 
yet  the  estate  in  trust  for,  or  rather  to  the  use  of  the  heir  at  laW| 
awaits  imtil  the  contingent  remainders  come  into  esse,  and  then  is 
^  370  ]  executed,  not  in  the  shape  of  a  contingent  remainder,  but  of  an 
.executoiy  devise  mounted  upon  an  estate  in  fee. 

Then  the  question  will  be,  whether  the  circumstances  of  the 
testator's  having  directed  the  conveyance  to  be  made,  will  make  a 
difference ;  had  it  been  made  while  the  remainders  were  in  oott- 
lingency,  and  not  extinguished,  it  must  have  been  made  so  as  to 
execute  an  estate  in  the  trustees,  capable  of  supporting  such  ai 
executory  devise :  and  I  know  no  difference  between  such  a  cob* 
tingent  remainder  and  an  executory  devise;  both  of  them  ani 
springing  uses. 

The  accounts  having  been  taken,  the  cause  came  on  again,  opoi 
further  directions,  lOih  and  £6th  of  February,  1790,  and  was 
argued  by  Mr.  Mansfield,  Mr.  Selxgyn,  and  Mr.  Johnson^  for  the 
plaintiff:  Mr.  Solicitor-General  (Scott)  Mr.  Graham,  and  Mr. 
Stanley,  for  the  defendants ;  but  the  argument  being  much  to  th^ 
same  purport  as  the  above,  it  is  not  necessaiy  to  repeat  it. 

And  (on  the  31st  of  January,  1792)  Lord  Chancellor  Tkurbm 
gave  his  judgment  to  the  following  effect : 

Lord  Chancellor. — ^The  principal  point  of  difficulty,  or  at  least 
the  previous  one,  is,  whether  the  deed  of  the  6th  of  October  car- 
ries any  uses  in  the  land.  Here  is,  first,  a  will  attested  by  three 
witnesses,  which  limits  certain  estates  to  trustees,  in  strict  liaai- 
tations,  and  concludes  with  such  trusts  as  the  testator  should  by 
any  deed  appoint.-^The  last  trust  is  a  fee-simple  to  the  trusteta. 
devised  to  certain  u.ses.  It  has  been  argued  that  the  original  wOl 
has  not  raised  any  estate.  The  rule  is  that,  where  there  is  a  de- 
vise in  trust  for  the  payment  of  debts  and  legacies,^ it  is  aufficieot 
to  operate  as  a  charge  on  the  estate  so  devised ;  this  arises  fttMH 
the  generality  of  the  words  debts  and  legacies ;  and  it  is  now  atl- 

tled 
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led  tfiat,  whether  they  exist  or  not  at  the  time  of  the  devise^  if        179^* 
liey  are  given  by  such  a  will  as  the  ecclesiastical  Court  would  es-  wv«/ 

ablisb.  It  is  sufficient  to  create  a  charge.  There  «re  cases  in  Habirchak 
vliich  it  has  been  asserted,  that  if  a  man  charges  an  estate  with  a  VmcBaT 
mm  of  money,  and  reserves  to  himself  the  right  of  disposing  of 
that  money,  he  may  dispose  of  it  without  the  presence  of  three 
iFitoesses ;  this  has  been  so  argued,  but  I  do  not  know  that  it  has 
nrer  been  decided ;  the  only  case  I  can  find  of  the  effect  of  the 
uperalion  of  a  deed  upon  a  will  is,  the  case  of  Metham  v.  Duke  of 
Uevon,  1  P.  W.  530.*  indeed  it  is  to  be  observed,  that  that  was 
a  case  of  personal  estate ;  if  the  report  is  correct,  these  observa* 
tioos  arise,  that  if  the  will  depended  upon  the  deed,  and  waa^ 
considered  as  part  of  it,  it  was  a  decree  of  peculiarity,  because 
die  will,  at  the  time  of  the  execution  of  the  deed,  >yas  nothing,  and 
it  was  supposed  to  operate  as  a  deed ;  the  Court,  in  giving  their 
opinion  m  that  case,  meant  to  establish  this  principle^  that  the 
will,  though  it  did  not  operate  so  as  to  move  the  interest  of  the 
testator  in  the  subject  devised,  yet  was  sufficient  to  give  to  the 
Bobsequent  deed  that  effect,  which  it  would  not  have  otherwise 
done :  but  that  is  a  distinct  case,  being  a  bequest  of  personalty, 
and  the  deed  might  have  been  proved  as  a  testamentary  disposi- 
CiQti.  There  are  a  number  of  cases,  where  the  Court  has  directed 
snch  a  paper  to  be  proved  as  a  testamentary  schedule ;  at  any  rate, 
dmt  case  falls  short  of  this ;  that  was  a  case  of  personalty,  and 
cannot  be  said  to  eovem  this ;  which  arises  upon  a  deed  attested 
bj  two  witnesses  ^r  disposing  of  realty.  This  is  a  new  question, 
and  if  authoritatively  decided,  must  decide  in  all  other  cases  in 
law  and  equity  upon  wills.  I  have  an  opinion  upon  the  subject, 
but  as  it  is  a  new  case,  it  would  be  too  much  for  me  to  decide 
without  the  assistance  and  opinion  of  a  Court  of  Law.  Therefore 
I  shall  direct  a  case^  stating  a  devise  to  trustees,  with  the  uses  like 
tfie  limitations  here^  S^c.  to  see  whether  the  deed  is  sufficient  to 
lead  the  uses.  If  the  estate  is  deemed  to  pass,  a  question  will 
arise,  whether  an  estate  devised  to  two  trustees,  then  to  the 
mnrivor  and  his  heirs,  makes  a  joint-tenancy  in  fee-simple ;  let 
die  case  be  made,  and  the  consideration  of  that  question  re- 
served. 

A  case  was  accordingly  made  and  sent  to  the  Court  of  King's 
Bench ;  the  questions  were,  1st.  whether  the  thivo  instruments 
taken  together,  were,  at  the  time  of  the  death  of  the  devisor,  suf- 
Ekaent  to  pass  any  estate  or  interest  in  the  freehold  or  copyhold 
premises,  or  either  of  them,  not  given  by  the  first  instrument : 
My.  whether,  upon  the  death  of  Richard  Hill,  any  and  what 
estate  or  interest  in  the  freehold  and  copyhold  premises,  or  either  [  372  ] 
of  them,  passed  by  virtue  of  the  said  two  instruments  to  the  said 
Crearge  Stamfeld,  and  will,  at  his  death,  pass  to  such  person  as 
ihall  then  be  his  right  heir. 

•  See  the  case  from  the  Register's  Book  in  Mr.  Cox*%  note. 

Vol.  IV.  X  The 
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1793.  Hie  case  was  argued  twice  (a  summary  of  which  argument  xosKf 

"^^^^^  be  found  in  5  T.  R.  92.)  and  the  judges  (Lord  Kemfon,  BuUer^  nd 

HABBMGHAai     Grosc)  certified  in  answer  to  the  first  question^  "that  the  two  ia» 

ViJicaNt.        struments^  taken  together,  at  the  time  of  the  death  of  the  tevtatOTi 

were  not  sufficient  to  pass  any  estate  or  interest  in  the  freehold  or 

copyhold  premises,  or  either  of  them,  not  given  by  die  first  instiv* 

ment  ;*'  and  with  respect  to  the  second,  that  "  upon  the  death  of 

Richard  Hillf  no  estate  or  interest  in  the  freehold  and  copyhcM 

premises,  or  either  of  them,  passed  by  virtue  of  the  said  two  mstrv- 

tnents  to  the  said  George  Stansfeld,  or  will^  at  his  death,  pass  to 

such  person  as  shall  then  be  his  heir." 

^  The  cause  came  on,  upon  the  equit)r  reserved,  on  the  first  of 

June,  before  tlie  present  Lord  Chancellor.    In  the  mean  wfaik^ 

the  deed  poll  had  been  proved  as  a  will  in  the  £cclenaatical 

Court. 

• 
Lord  CJutncellor  said  he  wished  to  be  assisted  by  judges. 

The  cause  stood  over  till  the  15th  of  June^  when  it  came  oi 
before  Lord  Chancellor^  assisted  by  Mr.  Justice  BuUer  and  Mr- 
Justice  Wilson. 

Mr.  MamfUldf  Mr.  Sdwyn^  and  Mr.  John$on,  for  the  plaipii^ 
heirs  at  law  of  the  testator. — Siamsfeldy  the  surviving  tnulac^ 
does  not  know, .  whether  to  claim  for  himsdf  or  his  heir  atkw; 
a  difference  has  been  taken  between  the  copyhold  and  the  free^ 
bold  estate :  we  argue  that  die  heirs  at  law  are  entitled  to  ho/t^ 
and  that  no  interest  passed  either  under  the  will  or  the  deed. 

Considered  as  a  will,  it  is  impossible  it  should  pais  any  in- 
terest. 

The  interest  passed  by  the  will,  was  at  an  end  by  BeUy  NnHoB 
Hill  dying  without  issue. 
[  373  ]  The  deed  takes  up  a  new  set  of  limitations,  not  to  take  plica 

till  the  failure  of  issue  of  Betty  Nuttall  Hill;  but  a  man  camot 
found  a  new  set  of  limitadons  on  a  general  failure  of  issue  ;  so  tk|( 
the  deed  must  be  void. 

It  is  not  necessary  for  an  heir  at  law,  to  shew  that  the  testaUv 
meant  the  estate  to  come  to  him ;  it  is  sufficient  that  it  b  ool 
clearly  given  from  him. 

The  argument  in  the  King's  Bench  was  upon  the  ground  thai 
the  two  instruments  could  be  united,  and  that  they  made  one  tes» 
tamentary  act.  But  it  is  to  be  treated  as  a  deed ;  it  is  executed  ai^ 
it  is  called  such,  it  is  called  so  by  the  testator. 

The  testator  blundered :  but  his  mistake  will  turn  out  for  the 
benefit  of  the  heir  at  law.  He  thought  he  had  reserved  a  power  la 
himself,  to  limit  a  different  estate  from  what  he  had  given  by  the 
will :  nothing  could  be  more  absurd  dian  this  idea;  he  could  not, 
by  his  will,  give  himself  any  new  power,  for  he  continued  abaolule 
owner  of  the  estate ;  nothing  therefore  could  pass.    It  could  have 

no 
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no  effect  daring  his  life.    Where  -there  are  limitations  of  an  estate  1793. 

by  Ode  deed^  and  further  limitations  by  another  deed,  they  cannot  ^«*^^ 

be  coupled  together,  Afoore  v.  Parker,  1  Lord  Kaym.  37.  ttABERfiMAM 
Goodman  v.  Goodright,  8  Burr.  873.  Doe  dent.  Fonnereau  v.  Vincent. 
tbfmereau^  Dougl.  487.  The  Court  of  King's  Bench,  on  the 
aothority  of  these  cases,  held,  that  they  could  not  unite  the  deed 
with  die  will.  If  this  is  a  clear  established  point,  then  the  ques- 
tion will  be,  whether  there  is  any  distinction  between  this  case  and 
ttJMe ;  that  is,  whether  it  makes  any  difference,  that  the  deed  is 
after  or  before  the  will.  In  those  cases',  die  deed  was  prior;  but 
it  will  be  strange  to  determine  that,  where  the  deed  is  prior  to  the 
will,  it  is  void ;  but  good,  if  it  is  after ;  we  shall  leave  it  to  the 
other  side  to  shew  how  this  deed  can  operate,  as  a  will,  or  how  it 
can  have  a  testamentary  nature. 

Bat  supposing  this  question  to  be  taken  against  us :  it  will'  be 
neeeeaary  to  consider  the  effect  of  the  deed,  1st.  as  to  the  freehold, 
fidly.  as  to  the  copyhold  estate.^ 

As  to  the  freenold,  it  is  sufficient  to  object  that  it  is  attested 
4kdy  by  two  wittiesses.  It  is  the  direct  position  of  the  statute  of 
Frauds  that  three  witnesses  are  necessary  to  every  deed,  to  affect  [  374  ] 
buds.  What  would  be  the  effect  here  ?  To  dispose  of  the  re- 
versioDary  interest  remaining  in  himself.  Can  such  an  interest  be 
^Bgposed  of  by  an  iustrumedt  attested  by  two  witnesses  ?  As  to  its 
6tteirating  as  Uie  execution  of  a  power;  it  cannot  operate  as  such, 
vraere  he  had  the  whole  estate  in  him.  It  is  not  a  declaration  of 
tmat ;  if  it  was,  it  would  dispose  of  an  eauitj^ :  but  it  cannot  be  a 
dedaration  of  trust,  for  the  same  reason  that  it  cannot  be  an  execu« 
tion  of  a  power.  It  can  have  no  additional  effect  from  being  a 
deed,  than  if  it  was  a  simple  paper:  a  testamentary  act  acquires 
ilo  force  from  being  by  deed :  there  is  no  difference  in  disposmg  of 
an  equitable  or  legal  interest. 

*  As  to  the  authorities  (if  they  deserve  to  be  so  called)  respecting 
ftb  republications  of  a  will  by  a  codicil ;  they  argue,  that  a  will 
attested  by  three  witnesses,  referring  to  another  act,  will  adopt  that 
iatttrnment.  That  a  codicil  does  so,  is  on  the  ground  that  the  will 
is  incorporated  by  the  codicil ;  but  a  future  act  cannot  be  incor- 
|Kmited.  The  case  of  Brudenel  v.  Boughton,  was  very  much 
doabted  by  Lord  Camden.  That  legacies  given  after,  have  been 
l^ld  to  be  within  a  charge,  proceeds  in  analogy  to  a  charge  of  debts, 
which  will  include  after  contracted  debts ;  but  will  it  be  argued 
that  by  any  such  analogy  the  whole  beneficial  interest  will  pass  by 
flucb  a  paper  ? 

Then  with  respect  to  the  copyhold  estate ;  to  operate  on  tliat  it 
must  be  a  testamentary  act ;  and  that  it  may  have  that  operation, 
they  have  proved  it  as  a  will :  but  this  is  the  only  resemblance  it 
Ims  to  a  will  4  for  it  disposes  of  no  personal  estate,  it  appoints  no 
eiecutor,  it  purports  to  be  an  execution  of  a  power,  llien  the 
copyholds  are  surrendered  to  the  use  of  a  will ;  considering  that 

X  2  *      surrender 
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1793.         surrender  as  goody  there  must  be  a  will  to  execute  it:  then  it  is 
^^'''^         impossible  it  should  pass  bj  this  instrument ;  it  would  not,  eyea 
JIabercham     jf  jj  jjjj  jjggj^  attested  by  three  witnesses. 

YiMCKNT.  Then  the  reversion  is  given  to  the  heir  of  the  surviving  trustee: 

he  is  still  alive ;  the  contingent  remainder  must  be .  bad,  for  want 
of  a  particular  estate  to  support  it. 

But  it  Is  said  tliis  will  not  apply  to  the  copyhold,  on  account  of 
the  lord's  estate :  but  the  case  of  Lane  v.  PatmeU  Rol.  Rep.  438. 
£  375  ]  shews  it  will  not  support  a  contingent  reniainder,  where  tne  for- 
mer  uses  are  expired.  Here  the  prior  estates  are  all  gone,  and 
tlie  remainder  is  to  the  heir  at  law  of  the  surviving  trustee,  not  to 
the  surviving  trustee  himself. 

It  is  impossible  to  make  it  a  limitation  to  the  trustee  bimsidf; 
it  is  only  necessary  to  read  the  limitation  to  prove  this:  to  make  it 
a  limitation  to  Uie  surviving  trustee  himself,  the  words  ''right 
heirs*'  must  be  omitted ;  but  the  law  never  adopts  this  rule,  bat 
gives  eflfect  to  all  the  words. 

The  legal  estate  of  the  surviving  trustee  and  the  equitable  estate 
of  the  heir  could  never  unite,  but  that  will  be  the  case ;  they  both 
come  to  the  same  person;  and  that  will  happen  which  did  in  the 
Selby  cause  (GoodrigJu  v.  Wells,  Dougl.  771.)  that  the  legal  and 
equitable  estate  centering  in  one  person,  the  trust  is  at  an  end,  and 
it  must  follow  the  nature  of  the  legal  estate.  In  Pt^h  v.  Gaodr 
title f  in  tlie  House  of  Lords,  (I5th  May,  1787)  the  devise  was  to 
''  die  right  heir  of  me  Calvert  Berw,  my  son  excepted  :**  It  wn 
argued  that  he  meant  the  person  who  would  be  his  right  heir^  if 
his  son  was  dead ;  but  it  was  decided,  that  it  went  to  the  n^ 
heir. 

Mr.  Attorney-Generalf  Mr.Grahamf  ^nd  Mr.  Stanley,  for  the 
defendants.    The  question  before  Lord  Thurlow  was  purely  tt 
equitable  question  :  the  legal  estate  both  in  the  freehold  and  copy- 
hold is  in  Stansfeld;  then  the  question  b,  whether  the  heir  at  ttV 
has  any  equity  to  call  on  Stdnsfeld  to  give  him  the  legal  estate  ii 
either.     Lord  Thurlow  did  not,  when  he  sent  the  case  to  a  Court 
of  law,  want  their  assistance  to  tell  him,  that  the  case  of  Fount' 
reau  v.  Fonnereau\n»  established  r  but,  in  that  case,  if  the  deed 
had  been  subsequent  to  the  will,  it  would  have  passed  the  benefi- 
cial interest.     1  his  is  clear,  that,  if  I  by  a  settlement  attested  bj 
two  witnesses,  create  uses,  and  by  will  referring  to  it,  I  appoint 
different  estates,  the  reference  in   the  will  makes  the  settlaiient 
part  of  the  will ;  and  if  by  a  will  a  man  can  refer  to  a  former  deed, 
why  should  he  not  refer  to  a  future  deed,  Metham  v.  The  Duke  qf 
Devonshire,  shews  the  will  and  the  deed  may  be  united. 
[  376  ]  The  deed  poll,  though  called  a  deed,  operates  as  a  will :  Mr. 

Man^ld  never  before  represented  it  as  a  deed.  It  never  was 
treated  here  as  a  deed,  but  as  a  testamentary  act.  It  must  be  tea- 
tamentaryi  because  it  was  to  have  no  operation  during  the  life  of 

the 
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flie  testator :  Mrbether  it  is  a  will  or  a  deed|  Stansfeld  is  entitled  :         1793. 
bat  we  argue  it  as  making  part  of  the  will.    We  certainly  did  con-  ^^^^^ 

tend  tfiat  the  freehold  and  copyhold,  now  vested  in  Stansfeld  bene-  HABEaaHAic 
ficially ;  the  intention  was,  that  his  right  heir  should  take ;  and  if  VmcEirr. 
die  Coiu*t  had  beeif  applied  to,  recently  after  the  death  of  the  tes- 
tAtor,  it  would  have  so  mould^  the  limitations  as  to  have  effected 
tbe  intention ;  then  the  same  thing  shall  be  done,  though  there  has 
been  no  application  till  now :  here  the  general  view  of  the  will, 
was  to  give  the  trustees  a  joint  estate,  with  a  remainder  to  the  sur- 
vhrors ;  as  in  Fick  v.  Edwards,  3  P.  W.  371. 

'  It  is  demonstrably  clear,  that  if  a  man  makes  no  other  will  than 
this^  **  I  charge  my  land  with  my  debts,"  and  executes  it  in  the 
presence  of  three  witnesses,  he  may,  by  bond  or  note,  dispose  of 
the  whole  value.  So  where  the  charge  is  of  legacies,  he  may  give 
rent  chaises  by  an  unattested  codicil ;  as  was  determined  in  the 
of  Williams  v.  The  Duke  of  Bolton. 


Sy  the  law  of  Scotland,  a  man  may  make  a  deed  in  the  presence 
of  three  witnesses,  giving  himself  a  faculty  to  dispose  by  an  act 
attested  by  two  witnesses. 

A  man  may  make  a  settlement  by  which  he  gives  a  power  to  a 
diird  person  to  dispose  of  his  estate  by  act  unattested.  So  he  may 
enable  his  wife  to  pass  it,  though  a  feme  covert,  and  the  will  only 
having  two  witnesses.  So  if  a  woman,  before  marriage,  reserves 
Buch  a  power,  her  will  will  be  good,  though  when  she  makes  it  she, 
has  no  l^al  capacity,  and  the  will  executed  in  the  presence  of  only 
two  witnesses ;  as  appears  in  Wagstaffv.  Wagstaff,  and  Lon^ord 
▼.  Eyre,  1  P.  W.  740.  If  you  direct,  by  the  instrument  giving  the 
power,  how  it  is  to  be  executed,  you  may  vary  the  method  pointed 
OQt  by  the  statute  of  Frauds,  and  under  such  power,  a  man,  by  a 
bond,  mortage,  or  even  by  a  simple-contract  debt  of  a  sufficiently 
laige  sum^  may  dispose  of  the  whole  value  of  the  estate ;  and 
Aough  the  case  has  not  been  determined  in  specie,  the  whole  estate 
teaj  be  bound  by  the  charge. 

It  appears  by  the  case  of  Adlington  v.  Cann,  3  Atk.  141.  that        [  377  1 
Aere  must  be  a  reference  in  the  will  to  the  unexecuted  paper,  to 
nrake  it  effectual ;  but  here  is  a  distiiict  reference  in  the  will  to  the 
act  called  a  deed,  and  the  deed  recites  the  will. 

The  statute  requires  the  attestation  of  three  witnesses  to  the  sa- 
mty  of  the  testator,  at  the  time  of  making  the  will,  and  where  t)ie 
subsequent  act  is  attested  by  three  witnesses,  you  have  their  attest- 
ation to  the  adoption  of  the  unexecuted  paper. 

As  to  the  case  of  codicils  republishing  wills,  the  maker  of  the 
wUl  could  only  mean  to  dispose  of  estates  which  he  then  had ;  yet 
the  codicil  will  pass  after-acquired  lands. 

The  next  point  is,  that,  as  a  testamentary  paper,  it  will  not  pass 
freehold  lands  for  want  of  an  attestation  by  three  witnesses ;  still 
it  will  dispose  of  the  copyhold  estates.  There  is  no  reason  why  a 
will  of  copyhold  should  be  attested  at  all ;  for  it  has  been,  held  that 

such 
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1793.        sach  a  will  as  the  Ecclesiastical  Court  will  consider  as  sufficieotto 

^<>^/^  pass  personalty^  will  be  a  good  will  of  copyhold ;  for  in  the  cite 

Haberghav    of  copyholds,  Uie  will  is  only  the  limitation  of  the  use  ;  the  sur- 

Wivcm.       lender  is  the  act  that  passes  the  estate,  Carey  v.  Asktw,  (uitc^ 

vol.  ii.  p.  58.)    As  tp  the  will  being  proved,  Lord  Thurlow  sbswcd 

his  opinion  that  it  was  not  necessary,  by  sending  the  case  to  tho 

Court  of  King's  Bench,  without  having  the  will  proved. 

The  next  question  is,  whether  the  instrument  is  to  be  coiisicbrad 
as  a  will  or  a  deed,  {n  reason  and  principle  the  instnunmtii  tei^ 
tamentary ;  as  it  is  tp  operate  upon  the  death  of  the  party.  It 
comes  within  the  definition  of  a  devise,  '^  a  declaration  of  the  mind 
to  take  place  on  the  death  of  the  testator/'  Carth.  38.  It  mi; 
be  in  the  form  either  of  a  deed  or  a  will.  If  in  the  form  of  a  letter 
that  would  be  sufficient,  Moore,  177.  so  it  may  be  in  the  form  of 
an  indenture,  Dyer,  166.  2  Leon,  159;  by  articles  of  agreeowirt 
Greene  v.  Proude,  1  Moduli?,  d  Keb.  310.  In  Scotland  defiiei 
have  generally  the  form  of  deeds ;  and  a  Scotchman  havmg  person- 
alty in  England^  a  deed  was  proved  as  a  will,  in  a  case  of  ffflgg 
V.  Lashley,  in  the  House  of  Lords,  (7th  May,  179^0  (fl) 
[  378  ]  Then  this  operates  as  a  devise  to  Stansfeld  himself;  if  notf 

Ihere  is  no  eqmty  in  the  plaintiff  to  call  for  it :  diere  is  np  reaalt- 
ing  trust  to  the  heir  during  Stan$feld*s  life;  the  testator  did  not 
mean  to  give  the  heir  any  such  equity.  If  not  so,  a  convegrviee 
might  have  been  called  for;  and  it  must  have  been  such  as  to  hafe 
vested  the  estate  in  Stansfdd  himself,  or  at  least  to  have  presemd 
the  remainder  for  the  heir  of  Stansfeld.  The  general  estate  in  tb 
trustees  will  support  the  contingent  remainder,  IfarrisoAv.  Niq^ 
hr,  (ante,  voLiii.  p.  108.)  Gale  v.  Gale,  in  the  £xchequer,  where 
there  was  a  gift  at  twenty-five ;  trustees  were  interposed  till  ih^ 
son  attained  twenty-one. 

With  respect  to  the  copyholds,  Lane  v.  Pannel,  admits  the  ink 
that  the  freehold  in  the  lord  will  support  the  contingent  remainder, 
but  lays  it  down  that  it  will  not  do  so  where  the  prior  uses  an 
gone  by  efflux  of  time.  That  rule  does  not  apply  to  cases  wtme 
conveyances  are  to  be  made,  and  the  legal  estate  is  given  to  die 
surviving  trustee. 

The  only  question  here  is,  whether  he  can  be  called  upoa  fot 
a  conveyance  that  will  give  the  estate  away  from  his  heir.  If  tUi 
is  a  contingent  remainder,  the  legal  estate  in  the  trustee  will  pre- 
serve it ;  and  the  direction  for  the  conveyaiice  should  be  like  that 
in  Harrison  v.  Naylor ;  it  was  immaterial  whether  Stansfeld  mu* 
vived  alone,  or  more,  as  the  conveyance  would  have  been  to  tke 
surviving  trustees  for  life,  to  preserve  the  contingent  remainder  to 
the  heir  at  law  of  which  ever  should  be  the  survivor.  In  BaskerviUe 
y.  Baskenille,  2  Atk.  279.  There  being  no  trustees  in  the  will,  the 
Court  ordered  trustees  to  be  interposed.  Hopkins  v.  HcpAfnii 
For.  44.  Chapman  v.  Blisset,  ibid.  145. 

(a)  Reported  6  Bro.  F.  C.  Ed.  TonJ.  577,  See  a  point  in  tl^e  cause  roportcd, 
U  Vet.  60^ 

Mr. 
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Mr.  Mawfiddf  in  reply. — Mr.  Atiomey^Gtneral  contends--*         1793. 
diftt  whether  the  deed  could  or  could  not  unite  with  the  will,  the  v^vw 

h^  al  law  could  have  no  claim ;  but  even  if  a  man  says,  **  1  do     HABsaGHAM 
not  intend  my  heir  to  take  any  thing/'  *  that  will  not  exclude  him^       Vihcbht. 
unless  it  is  given  away.    Is  not  this  a  plain  case  of  an  estate  given 
away  for  particular  purposes^  with  a  resulting  trusty  like  the  case 
of  the  Bishop  of  Chyne  v.  Youngs  2  Ves.  92,  as  to  personalty, 
where  the  residue,  not  being  disposed  of,  resulted  to  the  next  of  kin  ? 

Here,  the  first  gift  is  by  the  will,  the  new  set  of  limitations  by        [  379  1 
the  deed,  and  it  is  impossible  to  unite  th^  two  instruments. 

Where  an  appointment  by  deed  is  to  such  uses  as  die  grantor 
shall  declare  by  a  future  act,  the  whole  passes  by  the  deed ;  but 
does  it  follow,  that  where  he  makes  a  will,  that  does  not  operate 
upon  the  estate  i  if  he  refers  to  a  deed,  that  such  deed  shall  dispose 
of  the  estate  i  If  a  will  refers  to  a  prior  deed,  it  is  the  same  as  if 
it  /ecited  it. 

As  to  the  cases  cited  where  deeds  have  been  taken  as  wills,  they 
had  all  parts  in  them  not  reconcileable  with  their  being  taken  as 
deeds. 

.  The  next  thing  is,  how  far  this  can  operate  on  the  copyhold.  If 
the  surrender  is  to  the  use  of  the  will,  the  deed  cannot  operate  as  a 
wjU. 

.  The  only  ground  on  which  the  limitation  to  the  heir  of  Stamfeld 
can  be  supported,  is,  that  if  a  conveyance  had  been  made,  there 
pniist  have  been  trustees  inserted  to  preserve  tlie  contingent  re- 
mainder ;  that  goes  on  the  trusts  being  executory ;  but  if  these 
trusts  are  executory,  there  can  be  no  such  things  as  trusts  executed. 

The  case  of  Harrison  v.  Naylor,  answers  itself  in  tliis  respect, 
for  it  is  the  case  of  an  executory  trust ;  and  it  would  have  been  a 
•trange  thing  there,  to  have  laid  out  the  money  so  as  to^  have  de- 
feated the  limitations.  As  to  Baskerville  v.  Baskerville,  I  never 
.knew  trustees  interposed,  except  during  the  life  of  the  first  taker. 
Hrhat  would  not  have  done  liere ;  two  trustees  survived  Beltj/  Nut- 
taU  HiU.  The  cases  of  Hopkins  v.  Hopkins,  and  Chapman  v.  Blis- 
^f  are  cases  where  nothing  had  been  done  to  defeat  the  contin- 
gent remainders ;  and  the  estates  continuing  in  the  trustees  till  the 
/coDtingeDt  remainders  came  into  existence,  the  remainders  ought 
to  be  supported  by  the  estate  of  the  trustees. 

Here,  all  the  trusts  are  gone.  It  is  impossible  to  give  the  es- 
tate to  Stausfeld  himself. 

On  the  4di  of  July  the  Lord  Chancellor  and  Judges  gave  their 
opinions  ssriatimy  to  die  following  effect : 

Mr.  Justice  JVilson,  stated  the  will  and  deed  poll,  and  pro-        [  38O  ] 
ceeded. — ^Tlie  testator  died  soon  after,  leaving  all  the  trustees,  his 
aon  and  grand-daughter  surviving  him :  the  grand-daughter  mar- 
ried, but  there  was  no  conveyance  made  of  the  estate  at  the  time  of 
her  marriage ;  several  of  the  trustees  were  iken  living ;  slie  died  soon   , 

*  There  were  words  to  this  effect  ia  P^h  v.  GoodtUlc,  cited  ante,  p.  375. 
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after  her  marriage ;  and,  at  the  time  of  her  death,  two  of  die  tnutoa 
were  living;  her  father  survited  her  many  years;  when  he  died, 
there  was  only  one  trustee  left,  the  present  defendant  StamfdL 

Several  questions  have  been  made.    One  by  the  trustee  bin* 
self,  upon  his  own  behalf,  as  between  him  and  the  heir  at  law  of 
Samuel  Hill.     Another  respecting   the  freehold  and  copyhold, 
upon  the  behalf  of  the  heir  at  law  of  the  surviving  trustee  as  against 
the  heir  at  law  of  Samuel  Hill.    Each  claims  the  whole.    Ths 
trustee  contends,  that  if  die  latter  deed  cannot  be  considered  at 
'testamentafy  or  connected  with  the  will,  but  merely  as  an  instni- 
ment  to  take  effect  by  delivery,  yet  still,  under  the  will  itself,  ht 
is  enUtled  to  the  beneficial  interest,  and  that  there  is  no  resulting 
trust  for  the  heir  at  law.    As  to  that  point,  the  facts  are  tbese^ 
the  estate  is  given  to  five  persons,  in  trust  for  the  payment  of 
debts,  which  might  last  for  ever ;  and,  therefore,  the  trustee  saji^ 
under  such  a  devise  as  this,  the  whole  estate  is  affected,  and  no* 
thing  passes  to  the  heir:  but  he  has  given  nothing  more  than  the 
legal  estate  to  these  trustees,  and  the  equitable  one  remains  undis* 
posed  of,  except  for  certain  purposes  mentioned  in  the  wiU.    It 
must  lie  upon  the  trustee,  to  shew  that  the  eqmtable  interest  k 
also  disposed  of  by  some  express  words  in  the  will :  as  it  is  otha^ 
tcise  competent  for  the  heir  to  say  this  is  not  given  to  any  one 
else ;  because  the  legal  estate  being  expressly  devised  to  the  tnis- 
tees,  it  is  incumbent  upon  the   party  to  shew  that  the  e^uitdbb 
interest  is  also  disposed  of,  and  his  claim  against  the  heir  muit 
rest  under  the  will  of  the  testator;  on  the  other  hand,  it  is  not 
necessary  for  the  heir  to  shew  that  it  was  meant  for  him,  for,  if 
it  does  not  appear  to  be  given  to  any  one  else,  it  must  go  to  hin. 
It  has  been  argued,  that  a  part  of  the  equitable  interest  zpos  er> 
pressly  given  to  the  heir  at  law,  namely,  the  ,£50,  and  the  «f  lOD 
a  ye^r ;  and  that  circumstance  was  much  relied  upoii  as  a  mark  of 
the  intention  of  the  testator  to  give  the  heir  nothing  more,  but 
whether  so  or  not,  is  now  perfectly  immaterial,  as  the  testator  has 
not  devised  away  the  equitable  estate  to  any  body  eke.    Suppoif 
ing  his  intention  was  such,  it  could  not  avail ;  without  an  express 
devise  of  the  remaining  equitable  interest  from  the  heir,  he  must 
take  it.     So  laid  down  in  2  Vern.  (644''^.)  a  stronger  casift'tban 
the  present;  it  was  held  a  resulting  trust  for  the  heir  at  law;  die 
estate  was  devised  to  the  trustees  and  their  heirs,  to  the  use  qjfthem 
and  their  heirs,  upon  trusts  specifically  mentioned.  It  was  contended^ 
that  the  devise  being  to  them  and  their  heirs,  and  io  the  use  of  them 
and  their  heirs,  it  was  clearly  meant,  that  when  the  trusts  were 
answered,  die  remainder  of  the  estate  was  to  go  to  them,^  and 
there  could  not  be  a  resulting  trust  for  the  heir  at  law ;  but  the 
Chancellor  decided,  that  it  was  not  the  intention  of  the  testator 
to  do  so,  and  that  he  meant  to  leave  them  merely  as  trustees ;  and 
decreed  the  remainder  to  the  heir.     Hence  I  conclude  upon   the 

*  The  Icaraed  jndge  did  not  mention  the  name  of  the  case,  or  tlie  pag^  bat 
it  11  presumed,  from  nil  statement  of  it/* to  be  the  above  case. 
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first  question,  that  if  the  instrument  of  the  6th  of  October,  1759,  ftO^* 
liad  not  been  made>  or,  when  made,  could  not  have  had  anjr 
ofMention,  there  would  in  that  case  be  a  resulting  trust  for  die 
heir  at  law,  and  the  trustee  takes  nothing.  >  But  supposing  that 
to  be  so,  it  is  then  contended,  upon  the  part  of  the  surviving  tnis* 
toe,  that  thb  latter  instrument,  though  called  by  the  testator  a 
deed  poll,  and  stands  as  such,  and  the  terms  of  the  deed  style  it 
•o,  yet,  with  respect  to  his  claim,  it  must  be  considered  as  a  tes- 
tftmentary  instrument,  to  be  connected  with  the  will,  and  that 
hoik  together  make  one  testamentary  disposition  of  the  estates. 
Upon  the  best  consideration,  T  am  inclined  to  think  that  this  in- 
strument may  be  so  considered  :  for  when  the  testator  made  his 
will,  he  disposed  of  his  estates  upon  certaid  trusts,  and,  at  the 
same  time,  proposed  to  make  a  further  disposition  of  them.  It  is 
tme,  that  he  falsely  conceived  that  he  could  reserve  to  himself  by 
his  will,  a  power  of  limiting  further  uses  by  a  deed  attested  by  two 
witnesses  only,  but  it  does  not  say  that  he  will  do  so  by  deed  only, 
but  adds,  ^  by  any  instrument  in  writing ;"  and  therefore  both  at 
die  time  of  making  his  will,  and  afterwards  at  the  period  when  he 
eiecuted  this  instrument,  his  intention  was  to  complete  the  dispo- 
sition of  his  real  estate.  When  he  made  his  will,  he  did  it  only  in 
fart,  and  therefore  expresses  his  intention  to- complete  it;  but  he 
does  so  by  a  declaration  of  uses,  when  no  part  of  the  estate  is 
parted  with  by  him.  It  is  a  general  principle,  that  where  a  man 
oas  expressed  a  clear  and  manifest  intention  to  dispose  of  his  es- 
tate, and  he  mistakes  the  mode  of  so  doing,  yet,  if  the  instrument 
can  be  considered  as  valid  in  point  of  substance,  so  as  to  effectuate 
the  intent  of  the  party,  its  informality  shall  be  over-looked,  and 
die  deed  take  effect,  if  by  law  it  can  :  as  where  a  man  makes  a 
feoffment  to  his  relation  and  his  heirs,  and  he  neglects  to  make 
livery  of  seisin,  it  is  obvious  that  he  meant  his  relation  should  take 
it  by  a  common  conveyance,  but  he  cannot  do  so  for  want  of  that 
formality,  and  therefore  it  shall  operate  as  a  covenant  to  stand 
seised,  and  the  estate  passes  by  the  statute  of  uses,  and  not  by  the 
common  law ;  so  as  to  support  the  intention  of  the  party,  ut  res 
magis  valeat  quam  pereat  (a).  This  instrument,  though  called  a 
deed  by  the  testator,  yet,  as  it  was  executed  for  the  purpose  of 
completing  certain  dispositions  in  his  will,  and  duly  signed  by  the 
party,  may,  as  to  a  certain  purpose,  have  a  legal  operation  as  a 
testamentary  instrument,  so  as  to  sustain  the  intention  of  the  party ; 
and  may  be  considered  so  without  impeaching  the  rule  of  law. 
So  in  Metham  v.  Duke  of  Devonshire,  1  P.  W.  529.  the  deed  re- 
ferring to  the  will,  the  Court  connected  them  together ;  that  case 
was  stronger  than  this,  and  therefore,  as  to  this  point,  if  the  in- 
strument be  a  testamentary  paper,  and  can  have  a  leeal  operation, 
it  must  be  so  considered:  and  that  introduces  a  third  question, 
as  to  the  freehold  estate  :  and  it  has  been  argued  upon  the  ground 

(a)  See  this  ably  stated  by  Lord  Nart^ngtsHx  in  fVriigkt  y,  Z^fd  Cadogan^ 
s£deD,258. 

of 


[  382] 


W9 


Ca8B8  Abgukd  ANn  Dbtbkmine9 


1793. 


[  S83  ] 


of  these  instruments  being  connected  together,  that  the  fredioU 
will  pass,  though  the  latter  instrument  is  not  executed  widiin  tk 
statute  of  Frauds.    It  has  been  said,  that  where  there  is  a  protpeo^ 
ike  reference  to  what  is  to  be  done,  the  party  foregoes  the  benefit 
of  the  statute,  and  the  subsequent  instrument  shall  have  the  same 
effect  as  if  duly  attested  by  three  witnessea,  as  auUgue  pott$i  r«- 
nundare  juri  pro  se  introducto.    But  it  will  be  found,  tbrooghoiit 
this  statute,  that  it  was  not  enacted  for  the  benefit  of  testators,  but 
for  great  public  purposes.    By  the  common  law,  a  man  coBldnot 
devise  real  property :  and  after  the  statute  of  Devises  had  passed 
for  that  purpose,  it  had  been  found  that  frauds  and  impositions  IukI 
been  introduced,  and  that  men  had  been  acted  upon  when  ta  or- 
tictUo  mortis:  to  prevent  such  undue  practices,  the  statute  of  Fraodi 
was  enacted,  directing  that,  unless  the  instrument  is  attested  h] 
Ibree  witnesses,  it  shall  be  utterly  void  and  of  no  effect.    So  tkrt 
it  is  not  leaving  it  to  the  choice  of  the  party,  or  competent  for  hiai 
to  resist  the  idea  of  imposition;  but  it  is  a  public  provision,  md 
the  law  requires  this  essential  formality  of  attestation ;  and  then- 
fore  this  cannot  be  sustained  as  a  testamentary  paper  operatiag 
upon  the  real  estate,  upon  the  notion  that  the  party  couM  foregp 
the  benefit  of  the  statute.    It  is  true,  if  a  testator  in  bis  vnll  refm 
to  a  paper  previously  written,  and  so  describes  it,  there  is  no  doabt 
of  its  validity;  and  if  the  testator  executes  his  will  with  the  kgsT 
attestation,  ^at  paper  so  referred  to  makes  a  part  of  his  will,  id 
the  same  thing  as  if  actually  inserted  in  it;  for  words  of  relatioB 
have  their  full  meaning;  as  in  Co.  Lit.  sect.  1. — A.  enfeofis  A 
and  his  heirs,  B.  re-infeoffs  A.  (omitting  the  word  heirs)  yet  si 
relatianef  Lord  Coke  says,  A.  shall  take  an  estate  in  fee :  but  the 
difference  between  such  a  case  and  a  declaration  of  fiituce  inten- 
tion is  very  striking :  for  the  one  refers  to  something  already  men* 
tioned ;  whereas  the  other  is  a  declaration,  that  .in  some  fiitnft 
paper  he  means  to  do  something  more ;  and  that  future  disposilioQ 
■uist  be  either  by  some  act  filler  vivos,  or  by  will;  it  cannot  bt 
supported  under  the  idea  of   reserving  by  will  the  limitation 
and  appointment  of  certain  uses.   'It  was  said,  that  where  the 
party  was  seised  of  the  l^al  and  equitable  interest,  it  is  no  mora 
than  a  devise  of  that  equitable  interest,  and  not  a  limitation  of  a 
nse,  when  he  easecutes  a  power  collateral  to  the  estate;  and  that 
the  estate  is  out  of  him :  but  he  has  parted  with  nothing,,  be  has 
the  same  dominion  over  the  estate,  and  therefore  it  must  paas^ 
liot  by  virtue  of  the  power  but  the  ownership:  if  it  is  to  pass  the 
ownership,  it  must  pass  it  as  by  will,  and  if  so,  by  an  instnunent 
properly  executed  and  attested  by  three  witnesses.    This  inaira* 
ment  is  not  so  executed,  and  cannot  therefore  have  an^  operatifNi 
If pon  the  freehold  estate ;  and  as  to  that  property  it  is  perfectly 
immaterial  whether  it  be  held  a  deed  or  a  will ;  for  if  by  limitation 
as  a  deed  it  is  too  remote ;  fand  if  by  will  it  is  not  executed  accords 
ing  to  the  statute,    ^fhen  the  next  question  is,  whether  this  instru- 
ment can  operate  upon  the  copyhold  estate^  which  was  previously 
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suneodered  to  the  uses  of  the  testator's  will ;  if  13  not  now  to  be 
diipatedy  that  where  a  man  surrenders  a  copyhold  estate  to  the  use 
of  his  willy  he  may  devise  that  estate  by  any  paper  in  the  nature  of 
m  willy  and  the  estate  will  pass^  though  the  instrument  is  not  execu^ 
ted  according  to  the  statute,  as  the  devisee  takes  under  the  sur-s 
render;  it  is  therefore  clear,  that  if  this  instrument  be  considered 
as  a  testamentary  paper,  it  is  sufficient  to  pass  the  copyhold  estate  ; 
provided,  upon  the  construction  of  it,  it  is  intended  to  pass  it;  no 
objection  can4iold  as  to  the  formality  of  it ;  as  to  the  construction^ 
if  the  conveyance  had  been  made  upon  the  marriage  of  Betty  Nut'* 
tail  Hillf  at  the  time  appointed  by  the  testator,  there  would  have 
been  no  difficulty  in  giving  effect  to  all  tlic  limitations  in  both 
these  instruments.  Betty  Nuttall  Hill  was  then  living ;  the  trus-< 
tees  might  have  conveyed  to  Beity  Nuttall  Hill  for  life,  then  to 
trustees  to  preserve,  Sfc.  and  then  to  her  first  and  other  sons  in  tail 
maley  then  to  her  daughters  in  tail,  and  then  to  her  in  tail  general, 
because  the  daughters  of  the  sons  would  otherwise  be  thrown  out, 
and  by  implication  there  would  have  been  an  estate  tail  general  ia 
remainder  to  herself,  then  to  trustees  to  preserve,  S^c.  then  to  the 
spns  and  daughters  of  the  son,  and  to  die  right  heirs  of  the  surviv- 
]|ig  trustee.  According  to  the  true  construction  of  these  two  in- 
struments taken  together,  the  conveyance  should  certainly  have 
been  made  upon  the  marriage  of  Betty  Nuttall  Hill  at  that  in- 
stant ;  but  still  it  might  have  been  made  upon  her  death  without 
issue,  because  it  was  to  be  limited  over  to  the  heirs  male  of  the 
testator  in  the  nature  of  a  springing  use ;  and  what  might  have 
been  done  then  may  still  be  done:  and  the  present  surviving 
trustee  must  limit  the  uses  of  the  surrender  to  the  heir  of  Samuel 
Hill  and  his  heirs  during  the  life  of  the  trustee,  with  remai/ider  to 
tie  right  heir  o/*  that  trustee ;  the  freehold  estate  must  be  limited 
to  the  right  heus  of  Samuel  Hill  in  fee  (a)» 

Mr.  Justice  Buller. — ^The  first  point  to  be  considered  is,  whe- 
ther this  instrument  be  or  not  a  testamentary  paper,  it  must  be 
observed^  that  the  paper  in  question  does  not  affect  the  personal 
property ;  and  tlierefore  when  the  ecclesiastical  Court  permitted  it 
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(«)  Lord  EldoHj  in  the  tobseqaent 
cue  of  Stansfdd  v.  Habergham,  10  Ves. 
281.  (which  arose  out  of  the  present 
caae)  made  the  following  truly  valo- 
ahle observations  upon  the  reasooing  of 
Mr.  Justice  IViUon:  <<  Lord  Thurlow*a 
reasoning,  in  Harrison  v  Naylor  (ante, 
voL  iii,  108.  S.  C.  t  Ves.  jnn.  234, 235.) 
when  be  saidi  the  limitation  would  be 
lb  the  heir  male  of  EUzabeth  Harrison^ 
if  she  should  have  one,  his  heirs  and 
assignsy  and,  if  she  should  not  have  an 
lieir  male,  then  to  the  heir  of  the  tes- 
tator, his  heirs  and  assigns,  was  more 
correct  than  that  of  Mr.  Justice  Wil^ 
«m.  The  proper  mode  of  executing 
the  porpose  would  not  have  bccii|  as 


pot  by  Mr.  Justice  fTtisoa,  to  have  Jl* 
mited  to  tlie  heir  at  law  an  estate  pur 
autervie:  that  is,  for  the  lives  of  the 
trustees,  and  for  the  survivor ;  for  if 
,that  was  a  legal  estate,  there  would 
have  been  nothing  to  prevent  the  heir, 
in  certain  circumstances  and  events, 
creating  a  forfeiture  of  that  estate  pur 
oMter  vUf  before  the  contingency  took 

Elace.  It  would,  therefore,  have  ena- 
led  the  trustee  to  defeat  the  very  con- 
veyance directed  to  be  made.''  And 
bis  Lordship  subsequently  observed, 
that  some  legal  estate  should  have  been 
interposed  in  some  person  or  persons, 
to  preserve  the  estate,  in  case  the  con- 
tingency should  arito, 
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to  be  proved,  tbey  acted  without  any  jurisdiction  mrfaatsoerer. 
But  it  is  acknowledged  that  the  testator  did  not  intend  to  make  a 
will  when  he  executed  this  instrument ;  whether  he  himself  would 
have  called  it  a  will  or  a  deed  is  one  question  ;  but  how  it  shoiild 
now  operate  in  point  of  law  is  another,  and  must  be  governed  bj 
the  provisions  contained  in  the  instrument  itself.  A  deed  must  take 
place  upon  the  execution  of' it,  or  not  at  all,  though  it  is  not  ne^ 
cessary  that  it  should  convey  an  immediate  possession.  A  will  b 
just  the  reverse,  and  can  only  operate  in  future  after  the  death  of 
the  testator.  Upon  the  &ce  of  this  instrument  it  is  clear,  that 
the  testator  meant  that  this  paper  should  not  have  any  effect  tDI 
at  a  very  distant  period  after  his  death :  it  is  a  direction  to  trustees 
what  they  shall  do  iu  the  future  limitation  of  his  estates :  these 

{»arties  had  no  capacity  to  act  until  after  the  deadi  of  the  testator, 
t  may  be  expected  tfiat  I  should  take  some  noHce  of  what  had 
passed  in  the  court  of  King's  Bench,  when  the  case  came  befmv 
Aem,  and  if  I  was  dissatisfied  with  the  judgment  of  the  Couit| 
I  should  be  ready  to  say  so,  because  it  is  better  to  correct  than  to 
persist  in  an  error :  but  it  is  unnecessary  to  do  so;  for  npon  read- 
ing over  this  instrument,  the  case  struck  me  very  differently  (ron 
what  it  did  when  it  came  into  the  other  court.  And  that  leads  me 
to  say  where  the  differeuce  consists. 

The  testator  thought  he  had  invested  himself  with  a  power, 
onder  his  will>  of  executing  future  limitations  of  his  estate :  ab- 
surd as  that  was,  the  deed,  as  considered  in  that  court,  was  reported 
to  be  an  actual  appointment  to  take  effect  instanter\  but,  upoa 
looking  into  the  paper  itself,  it  is  mfiUuro^  which  makes  the  great 
difference  between  that  which  was  produced  in  the  King's  Bendi 
and  the  present  case ;  and  when  it  was  argued,  not  one  of  those 
cases,  quoted  by  the  Attomey-General^  were  mentioned  or  ad- 
verted to  at  the  bar  (nor  did  they  occur  to  me)  which  go  the  length 
of  saying,  that  whether  as  a  deed  poll  or  an  indenture,  if  the  ob- 
vious pti/pose  is  to  take  effect  in  futurOf  it  shall  operate  as  a  iriH. 
These  are  cases  both  at  law  and  m  equity,  and  expressly  so  in  two 
cases  where  the  words  **  ^e  and  gran  f*  were  inserted.  Upon  die 
whole  complexion  of  this  case,  the  paper  appears  to  take  eflfect 
after  the  death  of  the  party :  and  upon  this  ground  it  must  take 
effect  as  a  codicil,  and  I  shall  call  it  such. 

The  next  question  is,  what  effect  this  codicil  must  have  upoo 
the  freehold  estate :  I  concur  with  my  brother  Wilson^  that  it  ii 
void  for  want  of  due  attestation.  The  case  has  been  argued  ia 
analogy  to  those  where  charges  have  occurred  of  debts  and  legacies. 
IVilliams  v.  Duke  of  Bolton,  Easter  Term,  1781,  has  been  dted. 
The  testator  made  a  will,  and  afterwards  added  a  codicil,  giviq; 
legacies  and  annuities;  the  legacies  to  be  raised  under  the  trust  <rf 
a  tenn:  and  under  the  particular  circumstances  legacies  were 
deemed  to  comprehend  annuities;  and  that  decision  did  not  go 
further  than  the  Court  had  gone  in  the  case  of  jBrudenf // v. 
BoughtoUy  2  Atk.  S68.   Reay  v.  Hopper,  in  Can,  lOtb  Marcit 
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785,  and  Hyde  v.  Hyde,  1  Eq,  Abr.  409,  where  the  legacies         179S. 

^eiB  iocludedin  the  charge,  upon  the  ground  that  the  Court  has  '"'^^^ 

(lowed  legacies  to  be  debts  and  charges,  and  so  held  by  Lord     HAfBRG«AH 

Imyonixk  giving  judgment  in  Reay  v.  Hopper ,  where  his  Lord-       VurcBST* 

lip  says,  **  I  have  gone  no  further  than  Lord  Hardwicke  had  done,       r  386  ] 

rnere  the  will  had  made  the  land  subject  to  the  legacies  generally, 

lose  by  the  codicil  were  held  charged;"  but  in  Hyde  v.  Hyde  the 

jord  Chancellor  excepts  the  case  of  a  rent,  so  tliat  a  rent  would 

ot  pass  as  realty,  unless   the  instrument. was  attested  by  three 

ritoesses  ;  and  before  the  statute  of  Frauds,  it  could  not  pass  as 

eing  comprised  under  the  word''  tenements/'    But  the  Attorney^ 

wtneral  put  the  case  of  a  charge  upon  the  lafid  by  will,  and 

ikerwards  the  testator  charged  the  land  by  bond  to  any  amountp 

lit  it  would  be  a  good  charge.    If  this  argument  was  well  founded, 

;  would  prove  that  all  the  cases  have  been  badly  decided;  but  they 

j^ve  held  that  it  is  not  the  same  thing,  for  it  passes  by  the  will 

olid  not  by  the  codicil,  though  formally  attested;  upon  the  ground 

bsttbe  land  is  considered  as  an  auxiliary  charge  created  by  the 

rilL    There  is  another  case,  shewing  the  difference  between  a 

«per  executed  before  the  will,  and  a  codicil  subsequent  to  the 

rUl,  Doe,  upon  the  demise  of  Sipthorp  v.  Taylor,  B*  xL  Mich.  1 1 

Jeo»  $.  A.  devised  all  her  lands  to ,  except  such  as  she 

iiiglit  dispose  of  by  codicil ;  she  made  a  codicil,  but  not  executed 
rmiin  the  statute;  the  Court  held,  that  if  it  had  been  extant  at  the 
ime  the  wiill  was  made,  it  would  have  been  valid;  but  being  af- 
erwards,  it  could  not  operate  as  a  revocation  of  the  will.  The 
rill  must  stand  as  if  no  such  codicil  had  been  made;  for  a  codicil 

0  executed  is  as  no  codicil,  and  the  estate  not  being  disposed  of 
ijr  the  will,  it  descended  to  Uie  Ussior  and  heir  at  law,  for  want  of 

1  codicil  properly  executed. 

.The  thu'd  question  is,  what  is  the  effect  of  this  codicil  as  to  the 
^pyhold  estate.  The  will  can  only  operate  as  an  appointment 
Erecting  the  uses  of  the  previous  surrender,  whether  the  instrument 
le  well  executed  or  not.  It  has  been  decided  in  many  cases, 
hough  to  the  dissatbfaction  of  Lord  Macclesfield  and  Lord  Hard-- 
meke,  but  they  thought  themselves  bound  by  precedent,  and  de- 
Jared,  that  however  they  might  wish  the  law  to  be  othei'wise, 
liey  could  not  alter  it.  Lord  Macclesfield  in  particular  expresses 
limself  to  that  effect  in  IVagstqfv.  IVagstaff,  2  P.  W.  258.  and 
10  says  Lord  Hardwicke,  in  the  Attorney-General  v.  Andrews, 
1  Ves.  225.  after  these  authorities  no  doubt  but  that  the  copyhold 
will  pass :  and  the  only  question  then  is,  what  is  the  nature  of  the 
Ibaifations  created  by  this  codicil ;  and  the  result  of  the  events  [  387  ] 
vfaicb  have  since  happened,  and  tlie  effect  of  the  limitation  over  in 
fee.  Ab  to  the  limitation  to  ^the  right  heirs  of  the  survivor,  it 
strikes  me  as  a  contingent  remainder,  and  that  it  ought  to  be  con- 
udered  as  the  limitation  of  the  trust  only :  no  equitable  interest  is 
limited  to  the  trustees :  and  the  rule  of  this  Court  is  laid  down  in 
the  Biihop  of  Cloyne  v.  Youngs  2  Ves.  9I>  that  if  |9r  one  purpose 

they 
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19^*  they  are  considered  as  trustees,  they  shall  be  so  throughout ;  unless 
by  some  express  devise  they  are  made  otherwise.  Had  the  cooTcy- 
ance  been  called  for  immediately  after  the  death  of  the  testator,  it 

V^HCMT*  must  have  been  in  the  form  stated  by  Mr.  Justice  Wilson.  If  t 
legal  estate,  the  contingent  remainder  would  have  become  void  u 
to  the  copyhold  as  well  as  thefreeholdf  Lane  v.  PanneU.  A  pas- 
sage from  Lord  Chief  Baron  Gilbert  infers,  that  this  being  a  trast 
estate,  it  faUs  under  a  different  consideration.  In  Hophnu  v. 
Hopkins,  Forr.  44.  Lord  Talbot,  accordmg  to  the  report  of  his 
decree,  seems  to  have  relied  npon  the  difference  between  a  trud 
estate  and  a  legal  estate,  as  to  a  contingent  remainder;  but  Lord 
Talbot  never  did  give  such  an  opinion :  it  is  true  the  pmttt  wsi 
made  before  him,  and  he  observed,  "  it  has  been  said  at  the  bar, 
that  as  these  were  limitations  of  a  trust,  they  were  good  as  execo* 
.  toiy  devises,  and  not  as  contingent  remainders;"  (but  be  said^ 
^  as  to  this  point  I  give  fto  opinion,  becausb  it  is  umiecessaiy." 
This  cause  was  heard  by  his  Lordship  in  1734,  and  in  the  yeir 
following  cattle  ChafmaH  v.  Blissei,  Forr.  145.  whidi  was  the 
/hit  in  which  be  held  it  an  eateeutory  devise,  but  then  he  consideiel 
bow  it  would  statfd  as  a  cotitingent  remainder,  and  even  as  audi 
he  held  it  would  be  good  though  a  trmt,  and  would  not  Ml  t» 
the  ground  as  at  law.  This  is  a  material  authority;  as  it  *  nuqr  be 
presumed  that  this  ease  following  so  auickly  that  of  Hopkim  v. 
Hopkins,  his  Lordship  had  given  it  full  consideration.  Hopkim 
v.  Hopkins,  afterwarcb  came  before  Lord  Hardwicke,  wbo  ffm 
a  direct  opinion  upon  the  point,  and  quoted  Chapman  v.  BUssein 
a  direct  authoifty,  that  an  estate  to  trustees  would  be  snflicfent  to 
support  eoutingent  remainders,  though  the  prior  estate  for  life 
might  fail.  Then,  as  to  the  ibanner  of  makm^  the  conveyane^ 
it  is  immaterial  whether  express  or  implied :  it  is  plain  dien,  k 
should  be  in  the  form  as  mentioned  by  my  brother  Wilson,  ''to  bin 
and  his  heirs  during  the  life  of  the  trustee.'*  Lord  Tkurhm  si 
reasons  in  Harrison  v.  Naylor  (a). 

^  388  ]  These  authorities  folly  establish,  that  the  trust  remained  in  As 

heir  at  law;  and  the  conveyance  may  be  so  directed  as  that  thk 
trust  may  take  effect. 

Lord  Chancellor. — Concurring  in  opinion  vrith  the  leaned 
judges,  nothing  remains  for  me  but  to  state  the  precise  point  npou 
which  my  opimon  takes  the  same  direction ;  upon  the  will  there  is 
clearly  a  resulting  trust, for  the  heir  at  law,  so  far  as  there  is  no 
disposition  of  the  beneficial  interest  to  the  trustees;  2clly.  That 
the  instrument,  though  called  a  deed,  is  in  its  nature  testamentarf, 
and  dependant  upon  the  will,  and  will  have  all  the  effect  of  m 
testamentary  act,  as  far  as  by  law  it  can  avail  as  such ;  Sdly.  There 
is  no  difference  between  this  Court  and  a  court  of  law,  as  to  the 
effect  or  validity  of  such  a  testamentary  paper  so  executed  ;  and 
being  attested  by  only  two  witnesses,  it  cannot  pass  the  frediold 


(«)  See  Lard  EUM*  obsertatioos  opon  tMs  iioiiit,  dted  wAe,  384. 


estate, 


IN  T1IB  Hion  CotRT  OF  Chakceht. 

e,  contrary  to  the  provisions  of  a  positive  law.    The  act  so         179^. 
)  has  no  effect  whatever.    The  distinction  is  obvious  between  ^-i*v^ 

II  duly  executed,  and  coupled  by  reference  to  aprhr  instrument,     HAaaaoHAK 
a  writing  incomplete  as  to  lands  to  be  disposed^  of  by  ulterior       Vihce«t« 
rtionSi  in  an  instrument  to  be  execute  afterward.    It  was 
much  contended,  that  this  Court  had  given  a  more  favourable 
traction  with  regard  to  an  informal  codicil,  and  that  where  a 
created  a  charge  npon  the  r^ty  for  the  payment  of  debts  and  ^ 

MS,  legacies  given  by  such  a  codicil  will  attach  upon  the  real 
e  cfaaii^  by  the  will.  The  cases  of  Hyde  v.  Hyde,  Masters  v. 
ters,  ^rudenell  v.  Boughton,  Earl  of  Inchiquin  v.  Ohrien^ 
been  cited  for  diat  purpose.  Hyde  v.  Hyde  is  a  singular  case^ 
the  Court  rested  much  upon  die  peculiar  circumstances  of  it ; 
liat  is  in  fact  no  decisioUi  because  it  afterwards  turned  out  toi 
HUMBcessairyy  as  there  were  several  funda  out  of  which  the 
ea  were  to  be  paid,  and  the  legacies  were  marslialled,  and  thd 
&»i  never  arose  whether  the  legacies  contained  in  the  second 
r  ahould  be  charged  upon  the  real  estate.  In  Makers  v. 
ten.  Sir  Joseph  Jekyll  gave  a  decisive  opinion,  that  all  die 
iet  being  charged  upon  lands,  the  legacies  given  by  the  codicil, 
mtf^  informal,  should  be  included.  In  Brudenell  v.  Bough-^ 
Lord  Hardwicke,  reasoning  upon  this  pomt,  observes,  he  is 
te  same  opinion :  and  in  the  case  of  Lord  Inchiquin  v.  Obrien, 
9  die  question  necessarily  arose,  (Ambl.  3d.  by  the  name  of 
I  Inchiquin  v.  French)  he  is  reported  to  have  admitted  it  aa 
(round  of  his  determination,  and  refers  to  his  opinion  in  Bru^ 
U  V.  Boughton,  '  These  cases  have,  from  some  inaccuracies^ 
said  to  have  proceeded  upon  the  ground,  that  the  charge 
,  be  supported  in  respect  to  the  will,  the  testator  having  com- 
ly  charged  his  real  estate  with  legacies,  and  that  it  was  in  the 
sr  of  the  testator  to  increase  the  cbaive  by  any  future  act. 
ne  does  appear  to  be  some  incongruity  in  a  power  reserved, 
h  cannot  operate  dufing  life ;  but  die  observation  made  by  Mr. 
tee  Wilson  is,  that  it  is  not  a  personal  power,  if  the  ulterior 
is  to  be  deemed  a  testamentary  act;  and  if  so,  it  must  then 
lecuted  according  to  the  forms  prescribed  by  the  statute.  In 
denell  v.  Boughton,  from  a  MS.  note,  it  appears,  that  Lord  [  389  ] 
dwicke  stated  the  ground  to  be  upon  the  analogy  (fthe  case  of 
r  and  legacies.  All  the  cases  alluded  to  are  cases,  not  of  a 
ary  charge,  but  in  aid  of  the  personal  estate,  which  is  the 
ary  fund.  Such  a  charge,  whether  for  debts  or  legacies,  is 
isarily  uncertain ;  and  its  extent  cannot  be  ascertained  by  the 
tor,  because  the  amount  of  the  personalty  is  a  matter  of  un- 
in^  as  to  its  extent,  and  whatsoever  will  affect  that  fund,  must 
the  amount  of  the  charge ;  therefore  the  legacies  given  by  a 
executed,  are  revoked  by  a  codicil  not  properly  executed,  be- 
e  the  charge  is  to  answer  the  sum  allotted  for  the  legacy,  and 
e  legacy  is  struck  out  of  the  will,  it  never  comes  into  the  ac- 
It;  if  legacies  are  added,  they  affect  the  real  estate  by  diminish- 
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ing  the  personal ;  which  the  party  may  do  during  his  life.    The 
charge  of  legacies  is  good  in  its  creation,  if  well  executed;  and  the 
charge  of  the  legacies  undiminished  in  the  amount,   where  the 
primary  fund  is  the  personal  estate,  because  the  deficiency  is  to  be 
made  good  out  of  the  realty :  therefore  it  is  obvious,  diat  the  sta- 
tute of  Frauds  does  not  affect  it,  because  it  does  not  prevent  the 
making  a  contingeni  charge :  but  it  goes  no  further  dian  the  coie  of 
legacies,  and  cannot  bear  any  implication  to  land  itself,  or  any  re- 
served part  of  it  not  disposed  of  by  the  former  will;  nor  to  the 
case  of  a  charge  originally  and  exclusively  imposed  upon  the  estate^ 
which  could  not  be  revoked,  diminished,  or  enlarged  by  njvimt 
deed;  therefore  we  cannot  go  beyond  or  shake  these  authoridei^ 
which  as  to  the  present  point  do  not  avail.    With  respect  to  the 
copyhold  estate,  the  rule  alluded  to,  that  the  disposition  of  dui 
mroperty  is  not  subject  to  the  form  prescribed  by  the  statute  of 
jFrands,  has  been  long  since  established,  that  it  would  be  extrenelj 
UD[Nroper  to  vary  it;  and  therefore  this  instrument  will  not  affect 
it:  and  the  onl^  remaining  question  b,  whether  the  limitations  are 
capable  of  taking  effect;  with  respect  to  that,  I  should  bat  iD 
repeat  what  the  learned  judges  have  already  so  ably  said ;  aid 
therefore  have  only  to  give  necessary  directions.    The  consequence 
is,  that  all  the  rents  and  profits  must  be  decreed  to  the  heir  it 
Jaw  (a)  (6)  (c). 


(a)  The  Reporter,  in  a  note  at  tlie  end 
of  tfaie  case,  had  inserted  several  correc* 
tioni  of  Atkyns'B  report  of  Hopknu  ▼• 
HcpkkUf  yniuk  the  loan  of  which  he  had 
been  honored  by  Lard  Roulyn:  as  they 
have  since  been  published  in  Mr.  Stm* 
den^B  Atkyns ;  and  as  that  exceUent 
work  has  entirely  superseded  the  two 
former  editions,  the  Editor  has  ven« 
tared  to  omit  them  here. 

(6)  Under  this  decree,  Habergkam^ 
in  right  of  his  wife  and  fVylde,  received 
the  rents  of  the  copyhold  estates.  A 
biU  was  afterwards  filed  by  Sttmtf'fld 
against  the  son  and  heir  of  Habergham 
and  his  wife,  the  trustees  under  her 
will,  and  Wylde,  for  an  injunction  to 
restrain  them  from  cutting  timber, 
and  the  question  as  to  the  right  of  the 
heir  to  cut  timber,  coming  on  upon  a 
motion  to  dissolve  the  injunction,  Lord 
Eldion  was  of  opinion,  that  he  ought  to 
be  restrained,  SUmrftld  v.  HaberghoMf 
10  Ves.  S73. 

{e)  The  principal  topics  which  call 
lor  annotation  in  this  important  case, 
may  be  arranged  as  follows :  For  the 
cases  upon  the  subject  of  a  resulting 
trust  for  the  heir  at  law,  vide  Mr. 
Anders's  note  to  Hill  v.  The  Bitkop  nf 
Ijomdum^  t  Atk.  619»  Dwaidmn  v.  Lord 
FcUfff  ante,  vol.  ii.  SOS. 

As  to  the  point  of  the  second  instm- 
wnent  baiog  m  Its  nature  testamentary, 


it  is  to  be  observed,  that  wkateter  k 
the  shape  of  an  instrument,  if  it  he  ia* 
tended  to  take  effect  after  the  deaAif 
the  maker,  it  will  be  considered  taH- 
mentary;  so  every  memorandam  ir 
scrap  of  paper,  if  written  in  conlwi 
plation  or  death,  is  testamentary,  uA 
if  admitted  in  the  ecclesiastical  Coirt, 
v^ll  be  supported  in  equity,  Lawmmf* 
Lawaon,  1  P.  W.  440.  HaU  v.  ifaHr, 
Amb.  SOS.  Downing  v.  Towmendf  ibid. 
280.  Pigotty.  FAnrnm^  1  Eden,  4n> 
47S.  Coxe  V.  Baa»eH^  3  Ves.  IfiH 
In  ChoMOvrtk  v.  jB«ed^  4  Ves.  56S. 
where  the  deceased  had  indorMd  t 
promissory  note,  Lord  Ldtmgklwnm^ 
upon  an  action  being  brought,  hai 
the  indorsement  to  ht  testameotaiy, 
and  JjbrdAlMmUn  was  of  opinion,  tfak 
if  the  testator  had  died  vrithont  givMl 
it  by  his  will,  it  migbt  have  bett 
proved  as  such.  See  also  the  ciMt 
cited  in  the  argaments  in  the  DnchMS 
of  Kingston's  case,  20  How.  St.  It. 
955.  and  Mr.  Hargrm>^§  argument  en 
the  effect  of  sentences  in  conrta  cods* 
siastical,  (Law  Tracts,  449.) 

The  next  and  the  most  iraporCait 
question  arishig  in  the  present  case,  \i 
as  to  the  effect  of  the  unattested  codi- 
cil upon  the  freehold  estate.  It  hm 
been  cstablishad,  that  freehold  estates 
cannot  be  affected  either  bijf  espies 
devise  or  by  charge  of  legacies  by  n 
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itedpaper,  miless  soch  papet*, 
in  existence  at  the  execotion  of 
duly  attested,  is  so  clearly  re- 
to  by  it,  as  to  be  incorporated 
,  Smart  y,  Pn^ean^  6  Yes.  560. 
e  doctrine  that  a  testator  having 
mrged  his  estaii  with  legacies, 
\erwards  give  legacies  to  any 
t  by  an  unattested  codicil,  is 
bU  established  to  be  now  dis- 
;  thovgh,  as  observed  by  Sir 
Ifwtf,  (1«  Ves.  37.)  it  may  be 
4  whether  it  is  perfectly  con- 
wiHi  the  statute  of  fraads,  for 
:t«  the  testator  does  dispose  of 
d  by  an  unattested  codicil,  when 
t  liberty  to  burthen  it  with  lega- 
givea.  The  reason  why  debts 
{ades  may  be  a  burthen  upon 
ttCy  is  stated  in  the  following 
et  and  admirable  manner  by 
reat  authority:  ''It  is  because 
MMtitute  a  fluctuating  charge, 
apossible  previously  to  ascertain 
iebts  a  man  may  owe  at  the  time 
icath ;  and  it  is  difficult  to  as- 
I  when  he  is  makiuf?  his  formal 
egolar  will,  what  legacies  he 
link  fit,  or  his  fortune  will  en- 
im  to  give ;  the  Court  has  there* 
Id,  that  when  he  has  by  a  will 
xecuted,  charged  debts  and  le- 
,  it  is  only  neccssar>'  to  shew 
lere  is  a  deht,  or,  that  there  is  a 
In  order  to  constitute  a  charge, 
OMmientthat  character  is  shewn 
oog  to  the  demand,  you  shew 
b  already  charj^d  upon  the  es- 
then  an  unattested  instrument 
f  perfectly  competent  to  give  a 
,  and  when  given  you  predicate 
lat  it  i&  a  legacy,  and  then  the 
immediately  attaches  by  virtue 
executed  will.''  The  reasoning 
er  which  supports  this  doctrine, 
lewn  by  tlie  arguments  of  the 
i  judges  totally  inapplicable  to 
stent  case,  which  was  merely  an 
It  to  resenre  by  will  executed  ac- 
g  to  the  statute,  a  power  to 
i  by  an  unattested  paper.  Ac- 
gly  upon  the  authority  of  the 
It  caso,  in  Rose  v.  CuRfiiit^Acna, 
1. 19.  Sir  W,  Grant  held  a  charge 
I  nature  by  an  unattested  codicil 
The  testator  in  that  case  had 
d  all  his  real  and  personal  estate 
wada,  to  pay  all  such  annuities, 
M,  or  bequests,  as  he  should  give 
ineath  to  be  paid  out  of,  or 
id  upon  his  real  or  personal  es- 
in  Grenada,  by  his  will  or  any 
%  whether  witnessed  or  not. 
lonor  marked  the  distinction  ia 
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tiiat  case,  In  the  nature  of  the  char^, 
that  it  was  not  a  charge  of  all  legacies 
he  should  afterwards  give,  but  of  all 
legacies  he  should  ttfterwards  charge 
upon  the  estate;  for  that  purpose  the 
legatee  must  shew  that  his  legacy  was 
made  payable  out  of  the  Grenada  es- 
tate, that  it  v?as  not  in  the  duly  at- 
tested will  that  the  charge  was  to  be 
found,  but  the  intention  to  make  it  a 
charge  might  be  in  the  unattested  in- 
strument ;  that  this  in  effect  seemed  a 
reservation  by  will  of  a  power  to  charge 
by  an  unattested  will,  which  brought 
it  within  tiie  determination  in  the 
principal  case.  So  also  in  Bonner  v. 
Bonner,  15  Yes.  379.  where  the  charge 
in  tlie  will  was  to  pay  the  several  lega- 
cies ^re6y  gtvea,  and  also  the  several 
other  legacies  her einqfler  bequeathed,  it 
was  necessarily  hclJ,  that  the  subse- 
quent words  must  mean  bequeathed 
by  the  same  instrument,  and  conse- 
quently that  legacies  bequeathed  by 
an  unattested  codicil,  were  not  charged 
upon  the  real  estate. 

There  are  two  other  cases,  in  which, 
although  this  point  did  not  require  to 
be  decided,  the  reasoning  and  au- 
thority of  the  present  case  were  so 
murh  discussed,  that  it  would  be  im- 
proper not  to  notice  them ;  the  tirst 
was  Buckeridge  v.  Ingram,  t  Ves.  jnn. 
652.  where  Uie  testator  by  will  duly 
attested  had  given  an  annuity  to  his 
daughter,  charged  on  his  real  estate, 
in  aid  of  his  personal;  afterwards 
by  a  codicil  not  attested,  he  gave 
his  real  and  personal  estate  to  his 
mother  for  life,  it  was  insisted  that  by 
analogy  to  the  case  of  charge  of  lega- 
cies to  be  subsequently  given,  the  codi- 
cil would  exempt  the  real  estate, 
though  it  could  not  operate  further  to 
affect  it.  Lord  Alvuidey  however  con- 
sidered those  cases  as  only  compris- 
ing under  the  charge,  such  legacies  as 
the  testator  might  at  any  time  give,  and 
not  particular  legacies;  and  upon  the 
grounds,  (as  his  Lordship  has  been 
stated  to  h<n'e  subsequently  expressed 
himself  in  private  conversation,  8  Ve^. 
500.)  not  that  it  was  the  case  of  a  le- 
gacy given,  and  then  altered,  modified, 
or  extinguished  by  a  subsequent  testa- 
mentary paper,  but  a  cliarge  created 
upon  two  tnnds,  and  the  testator  by 
the  subsequent  p^per,  withdrawing 
not  the  gift  of  the  thing,  but  one  of 
the  funds,  which  by  the  former  paper 
was  made  liable  to  the  payment  of 
that  charge ;  held  that  the  annuity  re- 
mained a  charge'  on  the  real  estate. 
The  other  case  is  Sheddon  v.  Goodrich, 
Y  «Vtt, 
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8  Vrs.  481.  vrhere  the  testator  had 
charged  legacies  and  annuities  upon 
a  mixed  fund  of  the  personal  estate, 
and  the  produce  of  real  estate  under 
a  direction  for  sale ;  and  a  different 
disposition  of  the  whole  by  a  codicil 
had  failed  as  to  the  real  estate,  for  want 
of  a  due  execution :  it  was  here  also 
contended  by  analogy  to  these  cases, 
that  this  operated  as  a  revocation,  re- 
moving the  legacies  from  the  real  es- 
tate. Lord  Eldon,  however,  pursuing 
the  coin^e  taken  by  Lord  Alvanley^  in 
Buekeridge  v.  Ingramj  considered  that 
one  fund  merely  bad  been  thereby  taken 
away,  while  the  other  was  left  subject 
to  those  payments. 

As  to  the  point  of  copyholds,  if  pre« 
▼iously  surrendered,  passing  by  an  un- 
attested paper,  the  reader  is  referred 
to  the  case  of  Carey  v.  Askew,  ante, 
vol.  ii.  p.  58.  and  the  Editor's  note  to 
it ;  the  decision  upop  the  point  in  the 
present  case,  having  been  governed 
Dy  that  detcrminationt 

Upon  the  question  as  to  the  estate 
necessary  to  support  the  contingent 
remainders  of  cop^'hold  estate,  it  is  to 
be  observed,  that  it  has  long  been  set- 
tled that  the  estate  in  the  lord  is  suf- 
ficient for  that  purpose.  Miidmay  v. 
Uungetfordf  t  Vcm.  «43.  LattU  v. 
JLoceUy  3  Atk.  12.  Doe  w,  Maiiim,  4 
T.  R.  64.  The  distinction  also  (founded 
on  the  cases  of  Lane  v.  PamieUy  l  Roll. 
Rep.  2S8.  and  Fragmorton  v.  IVharrey, 
3  Wils.  123.  144.  2  Bl.  Rep.  728.  and 
a  passage  in  Gilberts  Tenures,  265, 
in  which  the  former  of  those  cases 
is  commented  upon,)  is  as  fully  es- 
tablished, viz.  that  the  estate  of  the 
lord  has  only  this  effect  against  the 
tortious  destruction  of  tlie  contingent 
remainders,  by  tlie  person  having  the 
particular  estate,  not  where  the  parti- 
cular estate  determines  by  natural  ex- 
piration. This  distinction  indeed  has 
occasionally  been  found  fault  with,  and 
sometimes  even  denied :  as  in  tlie  case 
of  Gale  V.  Gale,  2  Cox,  149.  in  which, 
however,  it  was  unnecessary  to  inves- 
tigate that  point,  the  legal  estate  in 
fee  in  tlie  dormant  surrenderee,  being 
held  sufficient  to  sup^H>rt  the  contin- 
gent remainders ;  but  by  the  determin- 
ation in  the  present  case  it  may  be 
considered  as  completely  established. 
The  reason,  however,  usually  given 


for  the  principal  mle^  viz.  that  the 
legal  freehold  is  in  the  lord,  appears 
to  be  open  to  considerable  objectioa ; 
the  estate  of  freehold  alleged  to  be  io 
the  lord,  and  the  copyhoul  remaiadcr 
being  so  distinct  in  their  natare,  tfiit 
it  is  difficult  to  understand  how  the 
former  can   support  the  latter,  the 
freehold  in  the  lord  and  the  copyheld 
interest,  as  observed  by  Sir  J.  Mam 
field,  (ui  a  MS.  note  of  aome  obaara* 
tions  which  fell  from  him  in  the  case 
ofBromfield  v.  Cniwder,  picscivediy 
the  learned  Editor  of  the  Uft  e^fitin 
ofWatkins,  bat  which  do  notappev 
in  the  printed  report  of  that  case  ii 
Taunton)  are  as  distinct  as  a  legal  » 
tate  and  a  trust.    The  reaaon  nr  tte 
estate  to  support  contingent  reaya* 
ders,  being  necessary  in  the  caie  tf 
freeholds  was,    beciMue  tliere  amt 
have  been  a  tenant  against  wfaoM  a 
pt*«dtpe  might  have  been  brovght;  bat 
this  reason  does  not  apply  to  catv* 
hqld  lands,  claims  to  them  nnnt  le 
supported  against  strangers  by  phrirt, 
and   against    the   lord    by  petitlia. 
The  true  ground  for  the  distbctini 
in  Ldme  v.  PanneU,  as  is  Tery  ennttif 
observed  by  Mr.  fVafkima,  pm  f9&  M 
ed.  seems  to  be,  that  as  the  lord  Iw 
accepted  the  surrender  of  the  ass  ti 

A.  for  life,  and  after  his  life  ts  tin 
heir  of  B.,  he  shall  be  compdM  ti 
grant  the  estate  to  the  heir  of  B.  iS 
the  death  of  il.  in  consequence  of  Ui 
own  act ;  but  the  estate  to  the  heirflf 

B.  not  being  to  commence  till  after 
the  death  of  ^.  KA,  determine  his  < 
estate  in  his  life-time,  the  lord 
enter  and  enjoy  the  lands, 
there  is  no  one  else  to  do  so ;  A»  lav- 
ing forfeited  or  abandoned  his  chii^ 
andtliat  of  the  heir  ef  JB.  not  hafiH 
commenced. 

That  in  cases  where  the  legal  eilsle 
in  fee  is  vested  in  trustees,  tnaeiim 
necessity  for  any  preceding  estatff  ^ 
freehold,  that  legal  estate  being  sdl- 
cient  to  support  the  Contingent IWI^ 
tions,  vide  Feame,  C.  R.  6thed.  M 
et  SCO.  and  the  observations  of  tie 
Lord  bhief  Baron,  in  the  above  did 
case  of  Gale  v.  Gale,  it  Cox,  tbX 

The  reader  will  also  find  somenl^ 
able  remarks  upon  the  present  cass^  <■ 
Mr.  RoberiB's  Treatise  on  the  Stltflls 
of  Frauds,  340.  et  seq. 
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Newman  v.  Rogebs.  Uncoin't-inn 

^  Hall,  4th  JidyA 

"^E  plaintifF  being  seised  in  fee  of  the  retersioti  of  the  manor  Upon  sale  of  a 
•    of  South  Cadbury,  North  Cadbury,  Strathold,  and  of  other  of7he'°"rmrwa 
iini^es  Coiii.  Somerset^  expectant  on  the  death  of  his  father^  in  that  the  p'iirchase! 
!  month  of  December  \78S,  contracted  witli  the  defendant  for  money  be  paid  by 
i  M  c  thereof,  at  the  price  of  £6^922,  and  a  memorandum  was  *  certain  time ; 
de  of  the  agt^ement,  and  the  defendant  paid  to  the  plaintiff  oi\e  dcfanlt°<ff  the  ^ 
■MB  as  earnest  money.  vendee,  vendor  " 

rfc©  plaintiff  finding  he  had  been  imposed  upon  in  this  contract,  discharged  from 
d  bis  bill  to  be  relieved  from  it ;  and  the  defendant  filed  a    *'  ^«»^^^- 
••-bill  to  establish  it :  and  after  some  proceedings  in  said  suit, 
rms  agreed  between  the  parties  to  accommodate  the  matter  in 
ptite,  and  that  another  agreement  should  be  entered  into,  and 
lOitliiigly  a  fresh  agreement  was  made,  bearing  date  1st  March, 
}l,  reciting  the  former  agreement,  and  that  the  defendant  relin* 
Aed  the  said  former  agreement  so  far  as  related  to  South  Cad*        [  392  ] 
y,  it  was  agreed  that  the  plaintiff  should  sell  to  the  defendant 

premiss,  (exclusive  of  the  premises  agreed  to  excluded)  and 
ras  agreed  diat  the  defendant  should  retain  £  1 ,000  part  of  the 
rcbase-moncy,  as  an  indemnity  against  a  mortgage  to  Simon 
yne ;  and  the  defendant  was  to  pay  the  purchase-money  within 
r  months  from  the  date  of  the  agreement ;  and  the  defendant  fur- 
r  covenanted,  that  in  case  Francis  Newman,  the  elder,  shoulcf 

without  leaving  issue  male  of  his  body,  and  the  plaintiff  should 
form  the  agreement  on  his  part,  and  that  Frances  Charlotte 
rnman^  daughter  of  the  said  plaintiff,,  should  attain  her  age  of 
roty-one  years,  or  marry  with  the  joint  consent  of  the  plaintiff 
I  defendant  (her  uncle)  the  defendant  should  pay  to  such  per- 
8  BS  tlie  plaintiff  sliould  appoint  as  guardians  or  trustees  for  his 
1  daughter  £50  per  annum  for  her  maintenance,  and  upon  her 
lining  twenty-one  or  marriage,  should  pay  to  the  said  Frances 
arlotte  Newman  the  sum  of  ^1,000  for  her  sole  use  and  benefit ; 
1  in  case  of  her  death  under  age  and  unmarried,  should  pay  the 
16  to  the  plaintiff:  and  it  was  agreed  that  both  the  bills  should 
dismissed. 

rbe  defendant,  at  the  time  of  executing  the  last  agreement, 
d  ^300  of  the  consideration-money. — A  draft  of  the  conveyance 
I  prepared  and  approved  by  the  plaintiff's  attorney,  but  no 
ps  were  taken  by  the  defendant  to  carry  the  agreement  into  exe-* 
ion ;  but  about  the  2d  of  May  (being  the  day  fixed  for  that 
rpose)  the  plaintiff  offered  to  execute  the  conveyance,  bi^t  the 
iendant  refused  to  perform  the  agreement  or  pay  the  <£2,000 
eed  to  be  paid  at  that  time ;  and  upon  the  6th  of  May  the 
intiff 's  agent  wrote  a  letter  to  the  defendant,  mentioning  that 
t  plaintiff  and  himself  had  attended  at  the  chambers  of  his  (the 

Y  2  defendant's) 
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1 793.  defendants)  agent,  for  the  purpose  of  completing  the  agreementi 

^^-^^  but  that  he  had  said  he  was  not  prepared  with  the  money  for  that 

Newman        purpose,  or  intended  to  complete  the  purchase ;  on  which  they  had 

Rogers.        given  him  notice,  that  the  plaintiff  would  not  then  cousider  himsalf 

.    bound  by  the  contract,  that  he  (the  agent)  had  read  the  defendanti 

letter  to  the  plaintiff,  by  which  he  found  that  Payne  insisted  that 

he  had  a  mortgage  on  the  premises  for  £2,300,  wnich  the  plaintif 

did  not  admit,  but  offered  t6  deposit  the  whole  sum,  out  of  ttte  pttf- 

chase-money,  provided  the  defendant  was  ready  to  cofiiplete  tbe 

[  393  ]         purchase  by  twelve  o'clock  on  the  twelfth  of  that  instant  Mm,  and 

if  the  defendant  refused,  that  the  plaintiff  should  take  steps  for  the 

sale  of  the  estate ;  the  defendant  returned  no  answer  to  this  letter 

and  although  the  plaintiff  attended  at  the  time  and  "place  named; 

and  offered  to  complete  the  contract,  the  defendant  did  not  attend 

or  send  any  instructions  on  the  subject. 

The  plaintiff  filed  the  present  bill,  stating  as  above,  pn^iQg 
that  the  agreement  might  be  set  aside,  or  the  defendant  decreed 
specifically  to  perform  it^  and  pay  the  purchase-money  with  inte- 
rest. 

At  the  hearing  an  objection  was  taken  for  want  of  parties^  ii 
tbe  daughter  was  not  before  the  Court : 

But  Lord  Chancellor  over-ruled  the  objection,  as  the  agreement 
on  her  behalf  was  purely  voluntary  on  the  paft  of  the  fieither,  awl 
he  might  have  released  or  relinquished  the  same  without  her  con- 
seut. 

After  the  argument.  Lord  Chancellor  gave  judgment  to  the  fol- 
lowing effect : 

After  stating  the  first  agreement  in  which  the  time  was  fixed ; 
he  said  it  is  of  the  essence  of  justice  that  such  a  contract  as  lhii» 
being  of  a  reversionary  estate,  should  be  executed  immediately,  ami 
without  any  delay.- 

No  man  sells  a  reversion  who  is  not  distressed  for  money,  vi 
it  is  ridiculous  to  talk  of  making  him  a  compensation  by  giving 
him  interest  of  the  purchase-money  during  the  delay. 

His  Lordship  then  stated  the  second  agreement,  which  he  Slid 
bore  upon  the  face  of  it  an  acknowledgment  by  the  defendant  tint 
in  the  first  agreement  he  had  too  good  a  bargain ;  for  in  the  fint 
place  there  is  an  additional  sum  of  «£  1 ,000  to  the  former  consider^ 
at  ion ;  and  in  the  second  place  South  Cadbury  Farm,  which  wn 
included  in  the  first  is  omitted  in  the  second  agreement. 

The  first  agreement  was,  by  consent  of  both  parties^  completelf 
done  awav  and  lost  in  the  second. 
[  394  ]  '^^  alarm  of  the  defendant  on  discovering  the  extent  of  Paynti 

mortgage  was  without  foundation  ;  for,  had  the  claim  of  Paff^ 
been  well  founded,  he  had  an  equity  of  having  the  mortg^ 
cleared  off  by  the  purchase-money  as  far  as  it  would  go ;  and  at  all 
events  his  refusal  to  go  on  with  the  second  contract^  after  the  oftr 
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him  of  depositing  the  whole  of  the  sum  claimed  by  Payne 
m  without  excuse.  But,  by  his  answer,  he  insists  upon 
I  wholly  released  from  the  second  agreement  and  resorting 
Srst.  I  release  him  therefore,  and  though  it  was  part 
cond  agreement  that  both  bills  should  be  dismissed,  yet 
vt  has  been  so  let  him  go  on,  if  he  thinks  proper,  with  his 
nforcipg  the  first  contract;  if  he  does  Newman  may  easily 
lis  cross  bill,  and  charge  the  second  agreement,  and  so 
f  it. 

respect  to  the  interest  of  the  daughter  under  the  second 
Dt,  It  will  be  no  impediment  to  the  decree  I  shall  make; 
of  the  decree  will  be,  that  £1,000  be  paid  into  Court  by 
Dtiff,  to  be  secured  for  her  benefit  as  under  the  second 
Dt;  and  then  let  the  second  agreement  be  delivered  up 
its,  to  be  taxed  by  the  Master  (a). 


'  the  general  doctrine  and 
1  th^  subject  of  delay  being 
of  refusing  specific  prr- 
of  agreements,  vide  lioyd  ¥. 
ost,  469.  Fordyce  v.  Ford, 
i,  as  particularly  applicable 


to  the  case  of  sales  of  reversionary  in- 
terests, vide  Spurrier  v.  Hancock,  4 
Ves.  667.  Sngd.  Vend.  &  Pnrch.  S33. 
and  the  case  cit.  ib.  fron^  2  l^ch.  6c 
l^ef.  604. 
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Blandford  and  Others  x^.  Fackerell. 

^JRD  FJCKERELL,  seised  of  real  estates  in  Mid- 
sex,  and  possessed  of  personal  estate,  made  his  will,  duly 
to  pass  real  estates,  29th  of  October ,  1781,  and  thereby 
oviding  for  a  weekly  payment  of  4s»  to  his  cousin  James 
Ity  he  gave  all  his  real  estate  to  trustees  therein  named  : 
m  the  plaintiff  Blandford  is  the  survivor)  in  trust  to  sell, 

money  arising  from  such  sale,  and  from  the  sale  of  his 
.  estate  and  effects,  to  be  laid  out  in  3  per  cent,  consol. 
B ;  the  dividends  thereof  to  be  first  applied  to  the  payment 
annuities  and  of  the  weekly  sums  given  by  the  will,  then 
y  the  residue  according  to  a  direction  of  the  testator  in  his 
t  is  to  say :  I  do  hereby  direct,  that  as  soon  as  conveniently 

after  my  decease,  a  proper  and  commodious  house,  in 
town  of  BridgewateTy  shall  be  taken  by  my  trustees,  on 
otherwise,  at  such  yearly  rent  as  shall  be  agreed  upon, 
d  up  for  a  school  for  the  reception  and  education  of  the 
I  and  grand-children  of  my  relations,  (naming  them)  as  they 
ipectively  attain  their  age  of  seven  years  :  1  will  and  direct 

said  trustees  shall  place  and  cloath  in  the  school,  ^c.  until 
e  of  fourteen  years,  and  then  to  put  them  apprentices,  ^c. 
;  my  said  trustees  shall  also  admit  and  take  into  the  said 
uch  number  of  boys  and  girls  (the  boys  being  twp  to  one 

of 


s.  C. 

J  Ves, i\\xi,'tZ^» 

L.incoln'8-tnn 
Hall,  8th  July, 

Beqnest  of  real 
and  personal 
estate  to  trustees, 
to  take  a  honse 
for  a  school  to 
educate  cliildren 
and  grand-cliil- 
dren  of  particular 
persons,  and 
other  children, 
good  as  to  tlie 
particular  ob- 
jects, but  bad  as 
a  general  cliarity. 
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of  the  girls)  as  the  yearly  income  of  my  trust-stock,  from  time  to 
time,  will  be  sufficient  to  educate,  after  payment  of  rent,  Ifc.  the 
salary  of  masters  and  mistresses,  and  other  purposes  there  men- 
tioned/' He  then  gave  several  regulations  for  the  charity,  and 
made  the  trustees  executors. 

The  testator  died  soon  after,  leaving  his  said  cousin  his  heir  at 
law, 

The  trustees  sold  the  personal  estate,  invested  the  same  io 
^dyOOO  three  per  cent,  consol.  and  hired  a  house  in  BridgwaUr^ 
and  a  schoolmaster  was  appointed,  and  they  educated  and  cToathed 
the  children  who  were  withm  the  description  of  the  will,  and  some 
other  children,  and  paid  the  expences  out  of  the  rents,  ot  the  icai 
estate,  and  the  dividends  of  the  stock. 

James  Fackerell,  the  heir  at  law  being  dead,  and  the  present  de- 
fendant Fackerell  his  son,  claiming  to  be  entitled  as  such,  and  tbt 
the  devise  was  void,  and  also  claiming  the  rents  and  profits  of  the 
real  estate  during  his  futher^s  life,  as  part  of  his  personal  estate  (he 
being  his  personal  representative,)  the  plaintiff  the  surviving  tnii- 
tee,  and  the  other  plaintiffs  (the  children  named  in  the  will)  filed 
this  bill  against  him,  and  the  jittorney-General,  praying  that  the 
testator's  will  might  be  established,  and  the  trusts  thereof  carried 
into  execution,  and  that  proper  directions  might  be  given  for  that 
purpose. 

The  defendant  Fackerell  submitted  that  the  devise  was  void,  and 
claimed  to  have  the  real  estate  delivered  up  to  him,  and  an  ac- 
count of  rents  and  profits.  And  the  Attorney-General  )fvX  in  the 
common  answer. 

Mr.  Attomey-Generalf  Mr.  Alexander,  and  Mr,  Campbed^ 
in  support  of  the  charity. — ^The  plaintiffs  are  the  trustees  and  the 
persons  to  be  benefited  by  the  will ;  the  question  turns  principally 
on  the  clause  that  a  proper  house  shall  be  taken  for  tlie  purposes 
of  the  charity,  on  behalf  of  the  children  and  grand-children  to  be 
benefited.  We  submit  that  this  charity  may  be  maintained,  as  hif 
at  least,  as  to  personal  estate.  As  to  the  real  estate,  it  may  be 
difficult  to  maintain  it.  The  trustees  acted  on  the  suppositioo 
that  the  charity  might  be  maintained  as  to  the  personal  estate ;  but 
that  is  now  doubted,  iu  as  much  as  it  is  a  direction  to  take  a  lease. 
The  statute  prohibits  the  gift  of  land,  or  of  money  to  be  laid  out  in 
the  purchase  of  land,  or  any  interest  in  it.  And  the  question  is, 
whether  this  can  be  called  a  purchase.  There  is  no  authority 
clearly  in  point ;  but  there  are  some  that  bear  stroi^ly  upon  it  to 
shew  it  not  to  be  illegal.  In  Gastrily.  Baker,  cited  in  yaughan 
v,  Farrer,  2  V'es.  1 83,  Lord  Hardwicke  carried  the  charity  into 
execution  by  hiring  an  house.  It  may  be  taken,  therefore,  for 
granted,  he  would  have  done  the  same  where  it  was  part  of  the  di. 
rection  of  the  will.  That  case  is  correctly  stated,  and  in  the  prin- 
cii)al  case  of  Vaughan  v.  Farrer^  Lord  Uarduicke  expressed  him- 

self 
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y  the  same  effect.     AgaiDi  this  is  act  within  the  mischief  to  be  1793. 

lied  by  the  statute,  the  making  lands  inalienable :  here  they  v^^v^ 

lire  from  time  to  time.     But  if  it  is  not  good  as  a  general  gift,     Blamdford 

good  as  a  specific  gift  to  the  persons  to  whom  it  is  given.     YkciuttLELL. 

3  is  no  doubt,  but  from  the  case  of  Grieves  v.  Case,  (ante,  p. 

vhere  Lord  Thurlow  thought  the  gift  of  the  annuities  good,  as 

nal  bounties  to  the  ministers ;  but  the  Lords  Commissioners 

bt  that  they  were  given  ed  ralione  as  ministers,  and  therefore 

if  the  general  gift.     But  here  it  is  good  as  a  personal  gift, 

d.  Phillips  V.  Aldridgef  4T.  R.  264.    It  is  given  to  persons 

ning  a  certain  character,  as  children  and  grand-children :  it 

>e  separated  from  the  charity  and  go,  as  far  as  by  law  it  can, 

8,  to  all  the  children  and  grand-children  bom  at  the  time  of 

ft. 

r.  Solicitor-General  (for  the  heir  at  law,  who  is  also  personal 
lentalive.) — The  question  is,  whether  this  is  any  thing  more 
a  public  charity,  with  a  particular'  benefit  to  such  of  the 
er's  kin  whose  situation  makes  them  the  objects  of  a  public 

In  Grieves  v.  Case^  the  general  instruction  was  to  found        [  ^97  J 
8,  with  a  nomination  of  the  first  minbters;  so  here  the  gene< 
lention  ,was  to  f6und  H  public  charity,  and  to  give  the  first  no- 
ion  to  his  own  relations,  the  other  places  to  be  filled  by  per- 

0  whom  the  gifts  cannot  be  good.  It  must  be  confined  to 
en  and  grand-children  of  persons  living  at  the  time. 

rd  Chancellor. — ^The  first  object  of  the  testator  is  to  give 
tion  to  these  children  and  grand-children,  and  tlien  that  a 
it  should  arise  to  others  from  his  bounty.     I  can  only  devise 

1  for  the  education  of  the  objects  of  his  bounty,  and  direct 
juiry  who  are  such :  as  far  as  it  tends  to  establish  a  charity  for 
u  purposes,  it  is  void  by  the  statute  of  Mortmain. 

Bill  dismissed  as  to  the  Attorney-General  (a). 

rbe  argnmentB  and  judgment  in  vu)rtmain  by  will.    For  the  cases  npon 

le,  are  much  more  fully  reported  this  subject  which  have  clearly  over- 

.  Ve9ey.    His  Lordship  is  there  ruled  it,  vide   The  AttoHuy-Gtncral  v. 

snted  to    have  thrown  out  an  Nashy  ante,  vol.  iii.  588.    As  to  the 

1,  as  Lord  Northingion  did  in  the  other  point,  vide  Grieves  v.  Case,  aute» 

nf'Gencral  v.   TyndaUy  2  Eden,  67.  Doe,d.  PkUUDS\.Aldri<igey4,T.H. 

lat  the  statute  meant  to  prevent  364. 
tn  from  adding  to  larui  alreudy  in 


{ 
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ft  VeB.  jun.  261. 

liocolnvinn     "DY  articles  of  agreement  dated  £4th  of  J{//y,  1793,  andmaAi 
Hall,  13th  July.    -*-^  previous  to  the  marriage  of  John  Bromfield  the  elder  ami 
A  charge  upon  a   Elizabeth    Weeks,  reciliug  the  intended  marriage,    and  that  said 
faHhiff  iii?o  him    -E/i2a6e//i  Weeks  was  seised  in  fee,  in  possession  and  reversion,  of 
as  representative  the  real  estates  therein  mentioned,  and  possessed  of  a  considerable 
of  biH  sister,  shall  personal  estate,  s^x'id  John  Bromfield^  in  consideration  of  the  said 
fi  "of  hU  heirf"^"  ^^^"  intended  marriage  and  of  the  fortune,  covenanted  with  trus- 
tees therein  named,  that  he  would  within  one  year  convey  to  the 
trustees  freehold  estates  of  the  yearly  value  of  £300,  in  trust,  tp 
the  use  of  himself  for  life  sans  waste,  remainder  to  his  then  intend^ 
wife  for  life,  remainder  as  to  £200  per  annum,  part  of  said  ,£300 
per  annum,  to  the  use  of  the  first  and  other  sons  of  said  marriage 
m  tail-male,  with  a  reversion  in  fee  to  himself;  and  as  to  the  re- 
maining <£  100  per  anizum,  after  the  death  of  himself  and  bis  in- 
tended wife,  to  and  amongst  such  children   of  said  then  intended 
marriage,  as  they  should  in  manner  therein  mentioned  direct  and 
appoint,  subject  nevertheless  to  a  proviso,  that  if  there  should  be 
one  or  more  younger  children  of  the  then  intended  marriage,  tkt 
[  398  ]        sum  of  £1,500  should  be  raised,  from'  and  after  the  death  of  said 
John  Bromfield  and  his  said  intended  wife,  to  be  charged  and 
chargeable  upon  such  last  mentioned  £l()0  per  year,  for  th 
younger  child  or  children  of  said  then  intended  marriage,  to  be 
paid  and  payable  to  the  son  or  sons  at  twenty-one  years  or  marriage, 
Vhich  should  first  happen ;  and  during  the  minority  or  minorities 
of  such  younger  child  or  children   such  <£lOO  a  year  should  be 
charged  with  interest  for  their   maintenance ;  and   the  said  John 
^ro/7?^'eW  further  covenanted  to  settle  a  further  estate  of  ^100, 
over  and  besides  said  ^300  per  annum,  on  having  his  wife's  re- 
versionary estates  conveyed  to  him,  upon  trtist  for  the  uses  therein 
mentioned ;  and  further  covenanted,  within  two  years,  to  convey 
unto  said  trustees  a  further  freehold  estate,  to  be  purchased,  of  the 
yearly  rent  of  ,£200,  and  which  last-mentioned  estate  should  be  so 
settled  upon  them  the  said   trustees,  in  trust  for   himself  for  liffy 
sans  waste,  remainder  to  the  eldest  son  of  the  marriage  in  fee,  sub- 
ject to  the  payment  of  an  additional  sum  of  £\,bOO  for  a  portion 
or  portions  of  the  younger  child  or  children  of  the  said  marriagtf 
to  be  paid  and  payable,  and  to  be  applied  to  the  same  uses  and  Mj( 
such  manner  as  the  said  first  mentioned  sum  of  £  1,500;  andu 
was  further  agreed,  that  incase  the  said  John  Bromfield  could  not 
conveniently  purchase  estates  of  the  yearly  value  of  ^600,  accord- 
ing to  the  covenants,  within  the  times  thereby  limited,   that  h^ 
should  lay  out  a  sum  of  money,  equal   to   the  value  of  the  estates, 
on  some  good  security,  in  the  names  of  the  said  trustees,  in  trust 
to  be  applied  for  the  purchasing  of  lands  to  be  so  settled  as  afore* 
said^  until  such  purchase  or  purchases  could  be  so  made. 

The 
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.  The  marriage  took  effect,  and  there  was  issue  two  chiMreu, 
John  Brornfield  and  Elizabeth  Bromjield :  a  fine  was  afterwards 
.duly  levied  by  Bromjield  and  his  wife  of  the  estates  of  the  wife, 
Aod  by  deed,  dated  1  lih  of  Ja/itia^,  1731,  to  lead  the  uses  of 
8uch  fine,  the  same  were  declared  to  be  to  the  uses  and  for  the  in- 
lents  and  purposes  therein  mentioned. 

JBy  indenture  of  lease  and  release  of  the  Qth  and  7th  May,  1731, 
reciting  the  aforesaid  marriage  articles,  and  that  said  John  Brom- 
field  was  seised  of  several  manors,  ^TC  therein  mentioned,  of  the 
yearly  value  of  «f  300,  and  which  he  wished  to  settle  pursuant  to  the 
^d  first  covenant  in  the  marrii^e  articles,  John  Bromfield  con- 
veyed the  premises  therein  particularly  mentioned  to  trustees,  upon 
the  trusts  therein  mentioned,  as  to  certain  parts  thereof  of  the 
yearly  value  of  i^SOO,  to  the  uses  to  which  the  £200  a  year,  in  the 
£rst  place,  was  agreed  to  be  settled  by  said  articles  of  agreement ;  as 
|o  the  residue  of  the  premises,  of  the  yearly  v^lue  of  £  100  per  an- 
ftuniy  to  the  use  of  said  John  Bromfield  for  life,  sans  waste,  remain- 
der to  Elizabeth  his  wife  for  life,  remainder  to  the  trustees  for  a 
teim  of  500  years,  remainder  to  such  uses  as  the  said  John  Bromr 
field  and  Elizabeth  his  wife  should  appoint ;  and  in  default  thereof 
|o  John  Bromfield,  (the  first  i^on  of  the  said  John  Bromfield  the 
elder  and  Elizabeth  his  wife)  and  the  heirs  male  of  his  body,^  with 
^cli  remainders  over  a?  therein  mentioned,  with  the  ultimate  re- 
mainder or  reversion  in  fee,  to  the  use  of  the  said  John  Bromfield 
the  father ;  and  as  to  the  term  of  500  years  the  same  was  declared  to 
be  in  trust,  after  the  decease  of  the  survivor  of  them  the  said  John 
Bromfield  and  Elizabeth  his  wife,  to  raise  the  sum  of  £  1,500  for 
.the  portion  or  portions  of  the  younger  child  or  children  of  the  said 
John  Bromfield  the  elder  and  Elizabeth  his  wife,  according  to  the 
intent  of  the  said  articles  of  agreement,  being  the  first  sum  of 
£1,500  thereby  provided,  and  after  payment,  Uiereof,  Sfc.  the  re-* 
inainder  of  such  term  to  attend  the  inheritance. 

Jphn  Bromfield  the  elder  made  his  will>  duly  attested  to  pass 
^e^l  estates,  dated  7th  Jitarch,  1731,  whereby,  fin)0Qg9t  other 
things,  after  reciting  the  marriage  articles,  and  that  he  had  settled 
lands  of  the  yearly  value  of  <^300  to  the  use^  in  the  ^aid  articles 
mentioned,  in  pursuance  of  said  first  covenant  in  ^aid  articles  con- 
tained, he  ratified  and  confirmed  ^uch  settlement,  ai^d  after  giving 
directions  to  his  tri^stees  therein  named,  to  purchase  lands  of  £80 
per  annum,  which,  with  the  said  testator's  house  at  Lewes  in  the 
county  of  Sussex,  wquld  make  £100  per  a/t/iz/m,  in  performance 
of  his  second  covenant ;  which  lands  and  preniises  and  house  tes- 
tator directed  to  be  settled  in  n^anner  therein  men^oned ;  and  after 
reciting  that  it  might  be  diflScidt  \o  find  ^  convenient  purchase  of 
lands  of  the  value  of  £200  a  year,  to  be  settled  according  to  the 
^icles,  pursuant  to  the  said  testator's  third  covenant,  and  charged 
"with  the  additional  sum  of  £1,500  for  younger  children's  portions, 
|Mid  ^ut  such  last  mentioned  simi  oi£l,5QO,  and  the  interest  thereqf, 

might 
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179S.         might  be  satisfied  out  of  bis  personal  estate,  till  such  £2O0  a  year 

wv*^  could  be  conveniently  purchased,  and  as  it  might  be  more  coQve- 

CoMPToif        nient  for  his  eldest  son  and  his  heirs  to  have  ^3,000,  and  the  iih 

OzEMEii,      terest  thereof  at  £4.  lOs.  per  cent,  per  annum,  rather  than  tbe 

.     '      rents  and  profits  of  «£200  a  year  in  land,  thereout  deducting  the 

interest  of  £1,500,   at  five  per  cent,  per  annum,  therefore  he 

thereby  directed  that  until  such  £200  a  year  could  be  conveniently 

purchased,  his  said  trustees  should  pay  such  younger  child  and 

children  interest  of  the  said  !£l,500,  firom  his  death  until  the  said 

£1,500  were  payable,  and  interest  as  aforesaid  for  «£3,tX)0  to  his 

eldest  son  for  the  time  being,  and  such  £3,000  to  his  eldest  son  or 

his  heirs,  when  he  should  be  able  to  give  a  legal  discharge  hr  the 

same,  provided  he  sAiould  be  willing  to  accept  thereof  mstead  jo( 

the  last  mentioned  sum ;  but  if  <£200  a  year  could  be  conveniently 

purchased,  the  same  should  be  purchased  by  the  trustees:  and  gave 

y  the  residue  in  trust  for  his  son  at  twenty-ooe,  with  remainders 

over,  and  appointed  Lawton  and  Gilbert  executors. 

Elizabeth  Bromjield,  the  wife  of  John  Bromjield  the  elder, 
died  in  his  life-time,  and  the  testator  died  20th  of  Janmn/f 
1735,  leaving  John  Bromjield,  junior,  his  only  son,  and  Elizor 
heth  Bnmfield  his  daughter,  and  only  younger  child  of  the  mar- 
riage.   ' 

The  testator  did  not  b  his  life-time  purdiase  or  settle  any  laods 
according  to  his  second  and  third  covenants ;  but  the  executon 
possessed  personal  estate  more  than  sufficient,  after  payment  of 
debts,  ^c.  to  make  the  purchases ;  and  they  accordingly  made 
several  purchases,  with  money  which  they  declared  was  the  money 
of  the  testator,  by  which  means  the  devised  and  purchased  estates 
amounted  to  the  full  annual  value  of  £6O0,  and  the  three  covenants 
were  fully  satisfied ;  and  the  said  lands,  as  to  £200  a  year,  be- 
came Uable  to  the  payment  of  the  second  sum  of  £  1,500. 

Elizabeth  Bromjield  the  daughter,  attained  her  age  of  twenty- 
one  on  the  28th  of  November,  1749,  by  which  she  became  en- 
titled to  the  said  two  sums  of  £1,500 ;  but  the  same  remain 
unpaid. 

John  Bromjield,  after  the  death  of  his  father,  suffered  a  reco- 
very of  the  premises  comprised  in  the  settlement  of  the  6th  and 
7thofiliay,  1731,  including  the  premises  contained  in  the  500 
[  401  }       years  term,  by  which  he  became  seised  in  fee  thereof ;  Edward 
Tray  ton,  one  of  the  trustees  of  the  500  years  term,  survived  JoAa 
Newdigate  his  co-trustee,  and  died ;  some  of  the  defendants  are 
his  representatives.     Nicholas  Gilbert  one  of  the  executors  and 
trustees  named  in  said  John  Bromfield^a  will,  and  also  one  of 
the  trustees  named  in  the  said  indenture  of  release  of  the  7th  of 
May,  1731,  survived  the  said  Henry  Lawton  the  oilier  of  such 
executors  and  trustees,  and  departed  this  life  some  time  in  the 
month  of  November,  1 774,  leaving  the  defendant  Nicholas  Gil- 
bert iiis  eldest  son  and  heir  at  law^  whom  he  had  abo  appointed 

executor, 
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executor,  aDd  the  fee-simple  of  estates  so  purchased  is  now  vested         1793* 
in  him.  ^^^'^ 

Upon  the  death  of  the  said  John  Bromjield  tlie  tesUtor,  John  Comptom 
Sromfield  the  younger  entered  into  possession  .of  the  estates  com-  Oxbhdkv. 
prised  in  said  indenture  of  lease  and  release  of  the  6th  and  7th  of 
May,  1731,  and  thereby  limited  to  him  in  tail-male,  as  aforesaid, 
and  also  of  all  other  the  real  estates  of  testator,  and  of  the  pur- 
chased estates,  and  continued  in  possession  thereof  until  February 
I759f  when  a  commission  of  lunacy  was  issued  against  him,  he 
was  declared  to  be  a  lunatic,  and  Elizabeth  Bromjieli  his  sister 
was  unpbiuted  conunittee  of  his  person  and  estate. 

JEiif.abeth^  Bromfield  the  younger  died  the  1  st  of  January, 
1790,  unmarried  and  intestate,  and  without  ever  having  received 
or  been  paid  the  aforesaid  two  several  portions  orsums  of  <£  1,500, 
and  <£  1,500,  leaving  the  said  John  Bronifield  the  limatic,  lier 
brother  and  only  next  of  kin,  her  surviving. 
"  Soon  after  the  death  of  said  Elizabeth  Bronifield,  the  defendant 
Sir  Henry  Ojtenden  was  appointed  committee  of  the  lunatic's  real 
estates,  and  the  said  John  Bromjield  continued  to  be  a  lunatic  un- 
til the  time  of  his  death,  on  the  30th  January,  \ld%  intestate, 
and  without  issue,  leaving  the  plaintiffs  his  next  of  kin ;  and  the 
plaintiffs  Lord  Compton  and  Jane  Langham  are  now  the  legal 
personal  representatives  of  John  Bromjield  and  the  said  Elizabeth 
Mronifield,  and,  as  such,  with  the  other  plaintiff8,^led  the  present 
bill  against  Sir  Henry  Oxenden,  Bart,  the  heir  at  law,  and  the 
other  defendants,  to  be  paid  the  two  said  several  portions  or  sums 
of  ^1,500,  and  £1,500,  and  all  interest  due  thereon. 

Mr.  Attorney-General f  Mr.  Solicitor-General,  and  Mr.  Romilly, 
for  the  pUintins. — ^I'he  Question  is,  whether  the  personal  repre-        [  402  ^ 
sentaiivc  of  Elizabeth  Bronifield  is  not  entitled  to  receive  those 
two  portions  under  the  circumstance  of  the  brother  having  survived 
her. 

There  is  some  difference  between  the  two  sums.  As  to  the  for- 
mer, by  the  recovery,  he  had  become  seised  in  fee  of  the  estate ; 
there  being  a  term,  there  was  no  merger  at  law.  As  to  the  second, 
the  estate  charged  was  never  conveyed  to  tlie  uses  of  the  articles ; 
as  to  this  he  was  tenant  in  tail  in  equity.  Both  sums  were  de- 
mandable  by  Elizabeth  in  her  life-time :  upon  her  death  the  brother 
became  entitled  as  her  personal  representative  :  but  they  might 
have  been  raised  for  payment  of  her  debts. 

There  is  no  case  where  unity  of  title  in  a  lunatic  has  been  held 
to  cause  a  charge  to  sink  for  his  heir;  though  the  Court  has  held 
It  would  fur  the  heir  of  a  person  of  sound  mind.  In  the  tate  of 
ao  infant  dying,  the  Court  will  still  hold  the  charge  to  subsist  for 
her  personal  representative,  Thomas  v.  Keymish,  2  Veni.  348. 
where,  upon  the  second  point,  the  case  of  a  lunatic  was  argued 
from.    Though  it  is  said  that  the  Court  will  not  raise  an  -equity 

between 
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between  the  real  and  personal  representatives;  there  are  man; 
cases  in  which  it  could  not  be  argued  that  he  had  made  no  election. 
If  he  had  made  a  will  before  his  lunacy,  the  subsequent  unity  o( 

Possession  would  not  have  prevented  its  having  its  effect.  If  he 
ad  debts,  the  Court  would  have  applied  the  personal  interest 
which  he  had  in  the  term  to  the  payment  of  them.  In  Er  parte 
Grimstone,  Amb.  706.  the  nature  of  the  property  could  not  be 
altered :  here,  when  the  lunatic  died,  it  was  personal  property ;  he 
had  it  not  as  his  own,  but  as  personal  representative  of  his  sister, 
subject  to  all  demands  on  her ;  as  a  lunatic  he  could  not  change 
the  nature  of  the  property ;  where  a  person  is  not  capable  of 
election  the  Court  will  consider  the  property  such  as  is  niost  bene- 
iicial ;  it  being  a  charge  on  his  own  estate  will  make  no  difierence. 
In  Gtmllam  v.  Holland,  20th  of  January,  1741,  Mrs.  Holland 
was  an  infant  when  the  estate  descended,  subject  to  the  charge ; 
but  as  it  was  more  for  her  interest  to  take  it  as  a  charge,  it  was 
held  to  be  no  merger. 

Lord  Chancellor  (without  hearing  the  other  side)  spoke  to  the 
following  effect. — ^Tliere  is  no  difference  between  this  case  and 
that  in  Ambler.  There  the  Court  had  done  the  act  proper  to  be 
done. 

There  is  no  material  difference  between  the  two  sums.  If  an 
ejectment  had  been  brought  the  trust  could  not  have  been  put  into 
activity  without  an  olgect;  the  trustees  could  not  give  the  trust 
activity  by  executing  it. 

Where  there  is  an  union  of  rights  neither  of  them  can  be  exe- 
cuted at  law ;  but  this  Court  will  preserve  them  distinct,  if  t|ie 
intention  so  to  do  is  either  expressed  or  implied. 

In  the  case  of  infants,  it  goes  upon  an  express  intent  to  keep 
them  separate :  as  the  infant  can  dispose,  at  an  earlier  age  of  the 
personal  than  of  the  real  estates. 

In  Thomas  v.  Keymish,  the  intervening  estate  prevented  the 
merger  (a) : 

If  my  opinion  is  wrong,  in  this  case,  it  must  be  so  in  the  former 
cause : 

Between  an  absolute,  mere,  real,  and  personal  representative,  I 
think  no  equity  can  arise  (b). 

Dismiss  the  bill  as  to  both  sums  (c). 


(a)  See,  9s  to  tbU,  Chitty  v.  Parker^ 
post,  411. 

(6)  The  wlible  of  this  case  is  mach 
more  fully  reported  by  Mr.  Vesey^  but 
his  Lordship's  obserTations  on  the  case 
of  Thomas  v.  Ktymuk,  are  peculiarly 
worthy  of  notice.  *'  The  cases  of  in- 
fants tarns  on  a  supposed  intent.  The 
Court  saw,  in  Thoma»  v.  Keymish^  that 
U  was  much  more  beneficial  to  the  in- 


fant that  it  should  continue  perMial 
proper tVy  because  an  infant  has  the 
use  and  disposition  of  that  before, 
but  he  coula  have  do  disposable  in* 
terest  in  a  real  estate  till  tlmt  age.** 

(c)  This  subject  was  elaboratelj 
discussed  by  Sir  fVm.  GnaUy  in  the 
late  case  of  Forbes  v.  Moffatt,  18  Ves. 
384.  the  doctrine,  as  collected  from  ^ 
judgment,  may  .be  stated  as  follows: 

A  person 
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A  person  becoming  entitled  to  an  es- 
tate, subject  to  a  charge  for  his  own 
forneVit,  may  keep  Up  the  charge. 
Upon  this  subject  a  Conrt  of  eqnity  is 
not  guided  by  the  roles  of  law,  it  will 
sometimes  hold  a  charge  exUngnished 
where  it  woald  subsist  at  law,  and 
Bometimes  preserve  it,  where  at  law 
it  would  be  merged.  The  question  is 
upon  the  intention,  actnal  or  presumed, 
of  the  person  in  whom  the  interests 
are  united.  The  owner  of  a  charge 
Aot  being  (as  a  condition  of  keeping 
it  up)  called  on  to  repudiate  the  estate. 


The  election  be  has  to  make,  is  n6t 
whether  he  will  take  the  charge  or  the 
estate,  but  whether  taking  the  estafe 
he  means  the  charge  to  sink  or  con- 
tinue distinct ;  in  most  instances  it  is, 
with  reference  to  the  party  himself, 
of  no  sort  of  use  to  have  a  charge  on 
his  own  estate,  and  where  that  is  the 
case  it  will  be  held  to  sink,  unless 
something  shall  have  been  done  by 
him  to  keep  it  on  foot,  see  also  Price 
V.  Gt6soa,  2  Edco,  115.  Donuthorpe 
▼.  Pwier^  ibid.  16S.  Amb.  600.  ^yiid- 
V,  Earl  qf  Egremcnt^  ibid.  753. 
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fo)  Roebuck  v.  Dean., 

^VSJI^NJN  LEE  made  her  will  the  6th  of  JforcA,  179^, 
'^^  in  the  following  words :  "  I  give  and  devise  unto  John  Ma^ 
thews  and  Thomas  Dean  £1,000  in  the  three  per  cent,  reduced  an- 
nuitieSy  in  trust  for  the  fallowing  purpose :  to  pay  the  whole  of 
the  annual  interest  of  the  said  annuities  to  my  niece  Elizabeth  Red' 
fearn,  during  her  li/e,  and  after  her  decease  my  will  is,  that  the 
said  ^1,000  three  per  cent,  annuities  be  equallj/  divided  between 
my  dear  brother  Joshua  Lee  and  my  four  dear  sisters ,  Mary  Red- 
feam,  Elizabeth  Hill^  Judith  Roebuck,  and  Ann  Senior,  all 
widows,  and  in  like  manner  to  the  survivors  or  survivor  of  them.** 
And  appointed  said  Elizabeth  Redfearn  sole  executrix.  The  tes- 
tatrix died  about  June  1785,  without  revoking  or  altering  her  will, 
and  Elizabeth  Redfearn  the  executrix  proved  the  same,  and  trans- 
feiTed  said  £1,000  unto  said  John  Mathews  and  defendant  Dean^ 
and  the  same  is  now  standing  in  their  names.  Elizabeth  Hill 
died  in  the  testator's  Hfe-time.  Mathews  and  Dean  paid  the  divi- 
dends to  the  said  Elizabeth  Redfearn,  who  afterwards  intermarried 
with  William  White. 

Joshua  LeCj  the  brother,  died  28th  of  February,  1786,  in  the 
life-time  of  said  Elizabeth  White,  intestate ;  administration  was 
granted  to  the  defendant,  Mary  Lee,  his  widow. 

Mary  Redfearn  died  29th  of  March,  1786,  and  in  the  life-time 
of  said  Elizabeth  White,  having,  by  her  will,  appointed  the  de- 
fendant Joshua  Redfearn,  sole  executor,  who  proved  the  will. 

Mathews,  one  of  the  trustees,  died  in  December  1786,  leaving 
defendant  Dean  him  surviving.  Elizabeth  White,  (late  Redfearn) 
died  about  December  1788.  The  two  surviving  sisters  of  the  tes- 
tatrix filed  this  bill,  claiming  to  be  entitled  to  have  the  said  £1,000 
three  per  cent,  annuities,  together  with  the  dividends  and  produce 
tlieiieof  since  the  death  of  said  Elizabeth  Redfearn,  equally  divided 

(o)  MaberUy  t,  Strsde,  3  Vcs.  450;  Russell  v.  Lon^,  4  Ves.  551. 

between 


S.C. 

2  res.jnn.i87. 

Lincoln*s-Imi 
HaU,  idthJiOfc. 

Testatrix  gave 
£l,000  stock  !• 
trustees  to  pay 
interest  to  A  for 
life  (her  niece) 
then  equally  to  be 
divided  among 
the  testatrix's 
brothers  and  sit- 
ters: UveMeimt 
the  testatria^M 
death,  wad  the  re* 
presetUativeM  of 
those  who  died  la 
the  life  of  the 
tenant  for  life, 
shall  take  with 
the  survivor. 
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1793.         between  -them,  as  being  the  only  two  of  the  persons  to  whom  Ai 
^^v^  same  is  given  by  the  will  of  said  Susannah  Lee,  who  have  suirived 

KoBBucK       Elizabeth  Red/earn,  (afterwards  White)  and  prayed  thereby^  that 
Dbaik         ^^  3^^  sum  of  «£  1,000  thi^  per  cent,  annuities,  and  the  interest 
thereof,  might  be  declared  to  belong  to,  and  be  directed  to  be 
transferred  to  them  in  equal  inoieties. 

The  defendant  Redfeam  (by  his  answer)  admitted  the  facts 
stated  in  the  biH,  and  that  the  plaintiffs  are  the  only  sisters  of 
the  testatrix  who  survived  Elizabeth  Redfeam ;  but  insisted,  that 
said  testatrix  having  by  her  will  directed  that  said  «£  1,000  riiodd 
after  the  decease  of  said  Elizabeth  Redfeam,  afterwards  WhUt, 
be  equally  divided  between  her  said  brother  Joshua  Lee,  and  her 
sister  Mary  Redfearfif  (defendant's  mother,)  and  Elizabeth  Hill 
deceased,  and  plaintiffs ;  such  «£  1,000  by  virtue  of  the  gift  or  be- 
quest, did,  upon  the  death  of  Elizabeth  Redfeam,  afterwards 
White,  become  divisible  mnong  such  of  said  testatrix*B  sisters  and 
brothers  as  survived  her;  and  that  defendants  mother  said  Mary 
Redfeam,  having  so  become  entitled  to  a  fourth  part  of  smI 
<£  1,000,  it  was  transmissible  to  the  representatives  of  said  Mary 

[  405  J  Redfeam  ;  and  therefore  defendant,  as  her  sole  executor  and  resi- 
duary legatee,  became  absolutely  entitled  thereto,  together  with 
the  interest  thereof  from  the  death  of  Elizabeth  White.  The  de^ 
fendant  Mary  Lee  died  after  the  bill  filed ;  and  the  suit  was  reviv- 
ed against  tne  representative  of  Joshua  Lee,  who  answered,  and 
claimed  one  fourth  part,  and  interest,  in  right  of  the  said  Joshua 
Lee, 

Mr.  Attorney-General  2JiA  Mr.  Stanley  ^  for  the  plaintiffs. — ^The 
vesting  was  suspended  during  the  life  of  Elizabeth  Redfearn,  and 
then  the  two  plaintiffs  having  survived  her  are  entitled,  Althou^ 
the  first  words,  equally  to  be  divided  between  them,  would  have 
made  the  brothers  and  sisters  tenants  in  common  according  to  die 
case.  Pre.  Ch.  164.  (Hamel  v.  Hunt,  also  in  2  Eq.  Abr.535.)  and 
Bindon  v.  Earl  of  Suffolk,  1  P.  W.  96. ;  the  subsequent  words^ 
survivors  and  survivor,  made  them  joint-tenants,  Oakley  v.  Young, 
2  Eq.  Abr.  537.  and  Barnes  v.  Allen  (p)  (ante,  vol.  i.  p.  181.) 
Here  the  intention  was,  that  the  fund  should  be  divided  among  all 
the  legatees  equally,  if  they  should  be  alive  at  the  death  of  the 
tenant  for  life,  or  in  case  of  the  death  of  any  of  them,  then  equally 
among  such  as  should  be  livii^  at  that  time. 

Mr,  Mansfield  and  Mr.  King,  for  the  defendant,  Joshua  Red* 

feam,  contended  that  survivors  meant  at  the  testatrix's  own  death; 

that  they  were  to  be  tenants  in  common.  Strange  v.  Phillips,  1  Eq. 

Abr.  292.  therefore  that  Joshua  Redfeam  was  become  entitled  to 

*   his  mother*s  share. 

0 

(p)  See  this  case  corrected  from  the  Resiiter*s  Book,  3  Yes.  208.  in  note. 

Mr. 
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Mr.  SoUcitor-Generalf  for  the  other  defendant,  the  represent- 
itive  of  Lee* — ^The  tenant  for  life  was  the  testatrix's  niece,  the 
lersons  to  whom  the  fund  was  given  afterwards  were  the  brothers 
ind  sisters.  She  could  not  mean  after  the  death  of  the  niece, 
^(ofies  V.  Huertlyt  1  Ves.  165. 

Mr.  Attomey-General  (in  reply.) — ^The  niece  was  residuary  le- 
[ratee :  she  meant  to  give  her  all  but  the  £l,CXX);  and  that  at  her 
ieath  was  to  be  divided  among  five  j>erson8,  or  the  survivor  or 
wirvivors  of  them.  Oakley  v.  I'oung,  is  a  strong  case  in  support 
>f  this  construction. 

Lard  Chancellor. — In  this  case  it  is  manifest  the  legatees  were 
to  take  as  tenants  in  common :  there  is  no  condition  that  they  shall 
Nirvive  in  order  to  give  them  a  title*  She  vests  the  money  in  trus- 
tieea  during  the  life  of  the  niece.  I  am  of  opinion  the  division 
imiat  be  in  fourths,  two-fourths  to  the  plaintiffs,  one*fourtfa  to  the 
ropresentative  of  Lee,  and  one-fourth  to  the  representative  of 
tiedfearn{a). 
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(a)  This  is  one  of  the  nnmerous 
saseSy  in  which  the  legacy  lias  been 
Md  vested  at  the  death  of  the  tes- 
tator, payment  being  deferred  on  ac- 
roiint  of  an  interest  in  the  subject- 
Blatter  being  given  to  a  person,  on 


whose  death  the  gift  was  to  take  effect. 
It  was  much  cited  and  relied  upon  la 
the  ease  of  Colclough  v.  Garew,  3  Dow. 
P.  C  267.  For  the  cases  upon  the 
subject,  vidc>the  Editor's  note  to  Daw- 
Bon  V.  KiUei,  ante,  vol.  i.  124. 


ttoEBOCK 
V. 

Dban* 
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Gordon  v.  Pitt  (a). 

VN  this  case  the  bill  had  been  filed  6th  of  November,  179^^  9X\d 
'  the  defendant  bad  had  three  orders  for  time  to  answer ;  the 
time  expired  2d  of  February,  1793,  and  no  answer  being  put  in, 
an  attachment  issued  on  the  7th  of  iH^ircA ;  an  answer  was  then 
put  in. 

Exceptions  were  taken  to  it,  and  on  the  26th  of  Jtine^  the 
[Master  reported  that  the  exceptions  were  allowed;  on  the  27th 
of  June  the  defendants  were  served  with  a  subpana  to  put  in  a 
further  answer ;  the  defendants  being  in  contempt  for  not  putting 
in  their  further  answer,  and  not  having  had  any  fiurther  onier  for 
time,  Mr.  HolUst  moved  on  26th  July  last,  that  the  defendants 
might  have  a  month's  time  to  put  in  the  same,  when  it  was  order- 
ed,  upon  pajing  the  costs  of  their  contempt ;  and  on  Wedneulayj 
the  17th  of  July,  being  the  third  seal  (His  Honour  the  Master  of 
the  Rolls  sitting  for  Lord  Chancellor :) 


LincohnVlim 
HaU,  19th  Jd^ 

Practice. 
Order  for  time 
to  put  in  further 
answer,  after  ex* 
ccptions  allowed. 


(«)  This  is  tlie  anonymous  case  reported  3  Ves.  jun.  270. 


Mr. 
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1793.  Mr.  Atiomey-General  moved^  that  this  order  should  be  dis^ 

wvw  charged,  with  costs  to  be  taxed ;  aliedgiog  as  the  ground  of  hii 

Gordon        motioo,  that  the  dame  was  irregular  and  contrary  to  the  practice  of 

Mr.  Hollist  maintained  that  this  was  the  regular  practice  of  tbe 
Court,  and  that  a  defendant  was  entitled  to  ^e  same  time  to  pot 
in  a  further  answer,  after  exceptions,  that  he  was  entitled  to  for 
putting  in  the  answer  to  the  original  bill,  except  with  respect  to 
the  third  order,  which  he  nnderstdod  was  never  granted  in  dni 
case,  or  if  it  was,  depended  on  the  time  of  year  at  which  it  wai 
made; 

[  407  ]  His  Honour  thought  this  was  not  the  practice ;  and  said  tbe 

Same  time  never  ought  to  be  granted  for  fiNitting  in  a  further  answer 
that  was  allowed  for  putting  in  the  first ;  that  he  believed  it  had 
Crept  into  practice  from  its  having  been  moved  as  matter  of  coune, 
without  stating  that  it  was  for  putting  in  a  further  answer,  and 
therefore  that  it  had  passed  sub  silentio ;  but  that  he  had  never  ad- 
mitted it  at  the  Rolls,  where  it  was  upon  petition,  by  which  means 
he  saw  that  it  was  for  putting  in  a  further  answer  after  exceptions 
dllowed ;  but  that  if  it  was  the  practice  it  ought  to  be  altered :  and 
cTirected  the  motion  to  be  made  before  the  Lord  Chancellpr,  and 
said  he  would  confer  with  his  Lordship  upon  it. 

Accor^jingly.  this  day  his  Honour  came  upon  the  bench,  iihen 
Lori  Chancellor  was  sitting  on  rehea rings,  and  Mr.  Altorney-Ge' 
neral,  repeating  his  motion,  and  insisting  that  tliere  had  been  oo 
such  practice  for  some  years  back  ;  and  saying  that  upon  a  third 
order  for  time  to  answer  the  original  bill,  the  defendant  could  have 
but  a  fortnight,  and  that  it  would  be  an  extraordinary  practice  that, 
Ly  merely  putting  in  a  sham  answer,  he  could  obtain  so  much  fiv- 
ther  time : 

Mr.  Hollistf  cited  a  case  of  Bonus  v.  Sherrit,  where  upon  a  s^ 
cond  order,  his  Lordship  had  said,  that  he  would  consider  the  prac- 
tice; but  that  this  was  an  application  to  discharge  a  first  order: 
he  said  the  fault  was,  that  upon  the  attachment,  the  plaintiff  bad 
taken  the  costs,  and  served  a  subpana  for  a  further  answer,  bj 
which  the  defendants  were  set  right  in  Court ;  when  the  plaintiff 
might  have  gone  on  'upon  his  former  process  for  contempt:  that 
the  attachment  was  sealed  in  this  case  because  the  motion  for  time 
had  not  been  made  so  early  as  the  sealing  was  going  on ;  but  that 
accident  had  never  been  allowed  to  affect  the  motion ;  the  order 
^  *  here  was  correct  and  not  open  to  objection  : 

If  any  alteration  be  thought  proper  in  future,  it  onght  not  <o 
affect  this  case.  * 

The 
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The  Lord  Chancellor  doubting  much  as  to  the  practice  :  1793. 

His  Honour  said  he  had  eiu|uired  into  it,  and  that  it  certainly  wv«m 

had  been  the  practice  to  obtain  as  much  time  for  putting  in  the        Gordon 
further  as  for  the  original  answer ;  that  this  had  passed  mb  sUentiOf  ^        p^ 
and  that  he  hoped  there  would  be  some  regulation  in  future ;  after        ^  ^^J  ^ 
a  first  order  for  putting  in  a  further  answer  no  further  time  ought        ■>        '  ^ 
to  be  granted  but  on  special  ground ;  for  that  where  the  defendant 
applied  for  the  second  order,  if  he  was  afterwards  taken  on  an  at^ 
tacnment,  he  had  nothing  to  do  but  to  put  in  bail  to  answer  the  neit 
term,  and  be  paid  no  expeoce  bttt  the  aealiqg  of  the  attachment. 

Itord  Chancellor^  having  oontnlled  die  Register,  said  he  inform- 
ed him  that  in  Lord  Hardwicke*s  time,  after  a  first  order  for  a 
month's  time  to  put  in  the  answer,  further  applications  were 
always  grounded  on  a  conaen^  that  a  aerjeant  at  arms  should  go,  if 
the  answer  was  not  put  in  at  the  expiration  of  the  time. 

Mr.  Hollist  objected  to  this  practice,  as  it  would  enable  the 
aerfeant  at  arms  to  call  upon  the  Rqnster  to  draw  up  the  order 
wiUiout  the  application  of  the  plaintiir 

The jfttornej^Generars  motion  was  refused;  bat  it  waa  uii* 
cierstood  that  the  practice  ;would  be  considered  and  r^ulattd  by 
an  order  for  that  purpose  (a). 

\ 

4 

(•)  AccordiDKly  the   order  of  Ibe      which,  and  the  cattt  dfddcd  opta  it^ 
f3d  of  JiinMry,  1794,  waa  m^de,  for      ^ide  pott,  iH4. 


MoLESWORTH   V.    MoLESWORTH.  LincolnVIi|ii 

H^ll,  atd  JiUy, 

^T^H IS  case  (which  is  stated  ante,  vol.  iii.  p.  5),  came  on  to  be  Devise  of  real 

■■•    reheard  before  the  present  hord  Chanceliw.  »**^  penonal 

estate  to  tnutee* 

Mr.  Atiomeif 'General^    Mr.  Lloj^d,  and  Mr.  Alexander,  again  tettauji^s  wife 
argued  for  the  plaintiff,  that  the  legacy  to  Henrietta  Maria  Moles^  for  life,  tbeo  to 
worth  was  a  vested  legacy,' and  was  not  included  in  the  enumera-  P*V'*^^-^ 
tion  of  the  twenty-four  legacies  which  were  to  lapse  in  case  of  the  tblii  ulf  vested 
legatees  dying  before  they  should  become  entitled  to  tlieir  legacies,  legacy  in  the 
They  cited  again  Monkhouu  v.  Holme, (ante,  vol. i. p. 298).  Daw-  ^^j^^^\m^ 
mm  v.Killet,  (ibid.  119).  and  Benyon  v.Maddison  (ante,  vol.  ii.      "  "*  \ 
p.  75).  and  contended  it  was  clearly  a  preference  intended  to  Miss 
Moiikhouses  legacy,  that  it  should  neither  abate  nor  lapse ;  that 
f  it  was  not  comprised  in  the  twenty-four  legacies  it  must  be 
rested. 

Vol.  IV,  aL  J^ord 
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Lord  Chancellor  said  it  was  impossible,  by  any  mode  of  com- 
putation, to  include  this  legacy  araong  the  tueoty-four,  io  case 
of  the  Iffpse  of  which  the  wife  was  to  take  the  advantage :  and 
that  there  was  no  doubt  of  the  general  rule  being  established  bj 
the  cases ;  and  therefore  decreed  an  account  of  the  testator's 
estate  (a). 

(a)  The  sabnequeiit  (letermioatioot  arc  collected  in  the  Editor's  notet  to  tbe 
above  cited  cases. 


Linco1n*s-Inn 
Hall,  22d  July* 

In  an  account  of 
dividends  of  the 
wife's  separate 
property,  direct- 
rd  afi^ainst  hiis- 
band's  estate, 
consideration 
should  be  had  of 
his  extra  ex- 
pences  in  the 
maintenance,  in 
consequence  of 
her  being  insane. 


Attorn ey-Gbnkiial  v.  Pabntmbr  (a). 

nnHIS  cause  (see  vol.  iii.  p.  44JI).  came  on  upon  the  equity 
■*"    reserved. 

Mr.  Solicitor-General  prayed  a  decree  for  an  account  againat 
the  estate  of  John  Barker  the  husband,  of  the  dividends  reoeivad 
of  Frances  Barker^  separate  property. 

-  Mr.  Mansfield,  on  the  part  of  the  defendants,  desired,  that  is 
directing  an  account  consideration  might  be  had  of  the  extrt- 
ordinary  expence  attending  the  maintenance  of  Mrs.  Barker,  b 
cofiseqnence  of  her  being  insane. 


Lord  Chancellor  ordered  the    account    with    such   considera- 
tion (b). 


(a^  Reg.  Lib.  A.  1792.  fol.  696. 

(b)  Vol  the  doctrine  upon  tlie  sub- 
ject of  directing  accouutR  of  the  wife's 
personal  estate,  against  the  husband, 
vido  the  authoritirs  cited  in  the 
Kdi tor's  note  to  S^i/ir*' v.  Drnn,  ante, 
.Si!6,  and  Mr.  Maddock'»  note  to  Ex 
parte  Elder,  3  Mad.  Kcp.  286,  to  which 
mav  be  added  the  observations  of 
Lord  Eldon,  in  Brodie  v.  Berry,  2  Yes. 


Sc  Bea.  39,  in  which  his  Lordship 
seemed  to  consider  it  as  the  establiili' 
ed  practice,  that  the  Court  will  not 
charge  the  husband  with  more  tku  ^ 
yearns  income j  upon  the  notion  of  tbe 
wife's  consent  to  make  it  a  comrnos 
fund  for  the  expence  of  the  faiail^' 
That  case  resembled  tha  preseat  a 
the  circumstance  of  the  wife*t  beiai 
insane. 


MiDDLSTO!! 
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MlDDLETON  V.  CaTER-  Lincolnl-Inii 

Hall,  23d  Jwl§. 

JOHN  CATER  (a  freeman  of  London)  seised  of  a  messuage  Acirizenof 
f^  iu  Water  Lane,  Fleet  Street,  in  the  city  of  London,  and  of  Londm  cannot 
dther  real  estates,  and  possessed  of  considerable  personal  estate,  [om)  deVise*land 
by  will,  dated   Bih  December,    Mil,  (duly  attested  to   pass   real  ont  of  London 
estate)  gave  and  bequeathed  to  two  of^  the  defendants  all  his  estates  in  Mortmain. 
and  effects,  real  and  personal,  iu  trust,  to  lay  out  on  mortgages,  mlxed^fnnd^so  * 
and  to  pay  his  wife  .£80  a-year,  and  for  other  purposes,  and  after  given,  resulte  to 
ber  death  to  ma|ce  sale  thereof,  and  after  divers  purposes  during  the  heir  at  law 
the  life  of  his  wife,  he  gave  '*  all  the  residue,  in  trust,  to  the  pur-  *„  proportiont." 
pose  following ;    {viz.)  reciting,    that  the  Hospital  called  Jeius  Widow  entitled 
Hospital,  at  Bray  Com.  Bucks,  under  the  direction  of  the  Com-  to  dower  not- 
pany  of  Fish  mongers,  London,  was  very  scantily  provided  for,  he  |J^l^**annufty.^ 
directed  his  executors,  in  case  such  residue  should  amount  to        r  aia  1 
•£1,000,  to  pay  into  the  hands  of  the  master  or  senior  warden,  and        »-  ^ 

the  rest  of  the  wardens  of  the  said  company,  £1,000,  to  be  laid 
out  in  the  purchase  of  lands,  and  the  rents,  issues,  and  produce 
arising  therefrom  to  be  for  ever  applied  in  augmenting  the  weekly 

allowance  to  the  poor  of  the  said  Hospital."    And  if  his  residue 
Dould  be  larger,  he  directed  a  larger  proportion  to  be  paid  to  the 
iMJid  purpose. 

The  testator  died  SQlh  u^pnV,  1 783,  leaving  the  defendant  Celia 
f$arah  Ann  Cater,  his  heir  at  law,  the  defendant,  Elizabeth  Cater, 
bit  widow,  and  George  Cater,  his  next  of  kin. 

The  bill  was  filed  by  the  plaintiff,  praying  that  the  will  might 
be  established,  and  for  the  proper  accounts,  and  that  the  real 
estate  might  be  sold,  and  in  case  the  Court  should  be  of  opinion 
that  the  bequest  to  the  Fishmonger's  Company  was  not  within  the 
|ilortmain  Act,  that  the  same  might  be  paid. 

Two  questions  were  raised :  1st.  Whether  this  bequest  to  the 
Qompany  was  void  by  the  statute  of  Mortmain  :  2d.  Whether  the 
iridow  was  entitled  to  dower. 

Mr.  Attorney-General,  on  behalf  of  the  charity,  insisted  that 
fbe  testator,  being  a  freeman  of  London,  might  devise  in  mort- 
main notwithstanding  the  statute.  That  this  custom  was  recog- 
nized, 1  Bro.  Abr.  556,  which  b  stated  as  law  1  Bacon's  Abr.  68 1, 
siiice  the  statute  of  Mortmain.  And  this  is  considered  as  a  per- 
sonal privilege  as  to  property  out  of  the  city. 

Mr.  Mantfield,  against  the  widow's  claim  of  dower,  cited 
Amb.  466.  682.  730. 

Lord  Chancellor. — As  to  the  1st  point,  said,  the  custom  clearly 
must  be  confined  to  lands  in  the  city  of  London,   which  IVater 

a  2  Lane 
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r. 

Cater. 


JjQtie  is  not;  it  cannot  extend  to  a  v^iil  of  lands  in  Yorkshire:  ht 
declared  the  gift  void. 

He  held  the  wife  entitled  to  herdower,  and  to  have  the  ra- 
nuity  out  of  the  two  funds  proportionably  {a) ;  and  as  to  the  re- 
sidue, that  there  was  a  resulting  trust  for  the  heir  at  law,  out  of  lo 
much  of  the  provision  for  the  charity  as  consisted  of  real  estate^ 
and  for  the  next  of  kin  as  to  so  much  as  was  personal. 


(a)  This  case  was  not  cited  in  French 
▼.  Dartff,  S  Ves.  inn.  57  ^,  whicli  arose 
ibortly  aftcrMrRras,  and  wet  determin- 
ed by  Lord  Alranley^  aftrr  a  very  ela- 
borate review  of  the  aatliorities  whicli 
are  mncb  at  variance.  It  resetnUed 
tbc  pretant  in  tbe  circunittaucc  uf  tbe 


annuity  being  charged  upon  a 
fond.  Tbe  general  doctrine  npon  the 
snbjcct  is  collected  in  the  Editor*i 
note  to  Arnold  v«  Keaqmend^  t  Edea, 
t.S6,  and  PmrHn'  v.  Fttrmn^  aate, 
vol.  i.  S91. 


[411  ] 
s.  c. 

t  Fet.  Jan.  371. 

Lincoln'ft-Inn 
Hally  S4tb  Ja/y. 

There  is  no 
equity  between 
tlie  heir  at  law 
and  next  of  kin. 

Testatrix  having 
given  real  and 
personal  estate 
fo  pay  legacies, 
and  the  per- 
M)iialty  being  suf- 
ficient to  pay 
them,  the  real 
estate  shall  not 
be  sold  for  the 
next  of  kin. 


Chitty  V.  Parker  and  Others. 

JUTJRY  CUITTY,  being  seised  in  fee-simple  of  a  real  tttate, 
^  -^  and  possessed  of  a'Considerable  personal  estate,  consisting 
of  leasehold  estates,  money  in  tbe  funds,  and  other  articles,  matte 
her  will,  bearing  date  3 1st  December,  1762,  duly  attested  to  pass 
real  estate,  and  thereby  ordered  as  follows  :  **  And  as  to  mv  for* 
tune  as  I  may  die  possessed  of,  in  freehold  estates,  life-holdiof, 
lease,  and  copyhold,  and  all  monies  in  stocks,  my  desire  is  to  have 
it  all  sold  and  turned  into  money  as  soon  as  possibly  can  be,  which 
I  give  and  devise  as  follows  :  (but  first  my  ^ill  is,  that  all  my  just 
debts  be  fully  satisfied,  and  burial  expences  discharged)  Imprimit: 
I  give — "  (She  then  gave  several  pecuniary  legacies,  and  after 
them  several  specific  legacies  among  her  relations,  friends,  and 
executors,)  and  the  will  then  went  on  :  **  and  if  I  have  not  gtveu 
away  more  than  my  fortune,  my  will  is,  to  have  several  rings  given 
to  my  friends,  that  I  shall  mention  in  a  piece  of  paper  inclosed  ia 
this  my  last  will." 

The  piece  of  paper  inclosed,  and  which  bore  the  same  date 
with  the  wilf,  begun  tlius :  *'  my  desire  is,  if  there  shall  be  more 
money  left  than  I  have  given  away,  1  should  have  rings  gifen 
to "  then  several  persons  were  named,  and  some  further  di- 
rections given. 

'  The  testatrix  died  on  the  7th  Jugust^  179]»  without  revoking 
the  will,  \«hich,  with  the  paper  contained  therein,  was  foond  in 
her  bureau  by  tlie  plaintiff,  the  executor,  ^\ho  proved  the  same, 
the  other  executor  having  died  in  the  testatrix's  life-time. 

The  testatrix  living  so  many  years  after  making  her  will,  and 
several  legatees  dying  in  her  life-time,  the  personal  estate  became 

niorf 
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more  than  suflicieot  to  pay  all  the  legacies  with  a  Tory  consider- 
able residue  ;  and  the  next  of  kin  claiming  the  residue  as  inch, 
and  that  the  real  estate  should  be  converted  into  personalty  for 
tliem ;  and  the  heir  at  law  contending,  on  the  contrary,  that 
the  real  estate  had  descended  on  her^  and  ought  not  to  be  so  con* 
▼cited,  it  not  being  necessary  for  payment  of  debts ;  the  plain- 
iiff,  the  executor,  filed  the  present  bilt  to  have  the  rights  of  the 
parties  declared. 

Lord  Chancellor. — ^The  (]uestion  is,  whether  the  Court  will 
not  order  the  land  to  be  converted  into  and  go  as  money. 

If  there  is  a  single  person  who  has  a  right  to  any  part  of  it  as 
a  gift, ,  as  personal  estate,  that  person  has  a  right  to  call  on  the 
Court  tu  convert  the  fund  into  money  : 

But  here  there  is  no  such  person : 

Tlien  can  the  next  of  kin  call  upon  the  Court  to  convert  it  ? 

Between  the  next  of  kin  and  the  heir  at  law  there  is  no 
equity  (a). 


411 


.  (a)  ThU  idea,  which  l^rd  Roitslyn 
li»d  adopted,  from  the  determination 
•f  Lord  Camden  in.  FUuuLffan  v.  Plam' 
moM^  cited  ante,  vol.  i.  500,  and  \Thicii 
Be  freqnently  expressed,  {Walker  v. 
/tame,  *i  Ves.  jan.  I7rt,  and  other 
there  cited),  h;is  &ince  bieeii  e>c- 


ploded.  IVhelpdale  v.  Partiidfrey  OVei. 
a«7.  ThonUom  v.  Hntr/fy,  lO  Ve*.  If9. 
BiddtUfih  V.  BitUulph,  12  Vea.  161. 
Kirkman  v.  Miles,  13  Ves.  SJ8.  The 
modern  doctrine  is  collected  in  the 
Editor's  note  to  Valtency  v.  Dariinginn, 
ante,  vol.  i.  2.18. 


1793. 


CniTTT 
IT. 

Parker. 


[412] 


-  Attorney-Genebal  r.  Hartley. 

fjtJMUEL  TRAFERS,  Esq.  made  his  will,  dated  lOth  of 
^^  JiUify  1724,  and  thereby  gave  several  specatic  and  pecuniary 
kgacief,  and  also  gave  all  the  rest  and  residue  of  his  estute,  after 
payment  of  debts,  &c.  his  manors,  lands,  &c.  in  the  county  of 
JBmr,  and  elsewhere,  with  all  debts,  &c.  and  his  estate  both  real 
and  personal,  to  his  executors  in  trust,  out  of  the  rents,  issues, 
and  profits  thereof,  ''  to  settle  an  annuity  or  yearly  sum  of  ;£60, 
to  be  paid  to  each  and  every  of  seven  gentlemen,  to  be  added  to 
ibe  eighteen  poor  Knights  of  Windsor ;  the  said  annuity  to  be 
chargeable  upon  an  estate  of  £500  per  aHnnm^  to  be  purchased 
and  set  apart  for  that  purpose,  in  the  county  of  EsseXj  by  m/said 
executors  and  trustees ;  and  I  humbly  pray  his  Majesty,  that  ti^ie 
seven  gentlemen  may  be  incorporated  by  charter,  with  a  clause  to 
enable  them  to  purchase  and  to  hold  lands  in  mortmain,  and  that 
a  building,  the  charges  thereof  to  be  defrayed  out  of  my  pef^iiWllrt^ 
estate,  n  ay  bo  erected  or  purchased  in  or  near  the  casUe,  for  an 
liabitation  for  the  said  seven  gentlemen,  who  are  to  be  superaii- 

nuated 


LineoInVInn 
Hall,  Sdth  Jvfy. 

^.(before  the 
Stat,  of  Mort- 
main) gave  real 
and  personal 
estate  to  a  ue 
thatwonld  be 
within  the  sta* 
tiite,  and  to 
other  uses  which 
would  not  be 
afiected  by  it ; 
B.  (after  the  sta- 
tute) gave  per* 
soual  estate  to 
the  wtesof  A.'% 
will :  the  estate 
of  A,  beioi 
ficij_ 

use,  the 
Mhole  of  the 
second  i^ft  shall 
go  to  the  valid 
use. 


^13  Cases  Argued  anb  I>£TKRiS['i^ci» 

1793.         nuated  or  disabled  lieuteoants  of  En^Uh  inen  of  war.**    Tbe 

.    v^v-^  testator  then  went  on  with  directions  for  the  regulation  of  this 

Attorney-      institution;  and  '^  as  to  the  rest  of  his  estate  not  disposed  of  as 

General        above,  he  desired  inig|)t  be  settled  for  the  maintenance  and  educa- 

Hartley.       tion  of  bojs  at  Christ-church  Hospital  in  the  study  and  practice  of 

inathen)atics/'  and  appointed  If  alter  Carey  and  Samuel  HoUitck 

executors. 

The  testator  died  soon  after  making  his  will,  leaving  JRce 
Hartley  and  Isabella  Travers  his  heirs  at  law :  and  tbe  eiecutors 
proved  the  will  in  tbe  prerogative  court  of  Canterbury. 

In  1727  a  bill  was  filed  in  this  Court,  and  in  17^  there  wis 
a  decree  at  the  Rolls,  declaring  the  will  well  proved ;  and  proper 
accounts  were  directed  to  be  taken,  and  the  parties  were  to  |ff 
proposals  before  the  Master  touching  the  charity  giv^  by  liie 
testator  to  the  poor  Knights  of  Windsor. 

The  testator's  aHairs  being  complicated  several  suits  Were 
brought ;  and  Holditch  (who  bad  become  the  surviving  executor) 
died,  after  having  made  his  will,  dated  £Oth  of  Aprils  1763,  and 
thereby  reciting,  '^  that  he  was  engaged  in  the  execution  of  tbe 
last  will  of  bis  uncle  Samuel  Travers^  Esq.  (the  testator)  witboat 
considering  the  risk  and  trouble  attending,  and  though  he  had  taken 
extraordinary  care  and  pains  therein ;  and  yet,  lest  in  the  course  of 
(  .  so  long  a  transaction,  and  of  such  various,  intricate,  aud  weighty 

affairs,  there  should  have  happened  any  misapplication  and  mis- 
management therein,  and  he  thought  his  benefactions  to  the  mathe- 
matical school  at  Chrises  Haspital^  London^  the  best  public  gift 
of  all  his  bequests,  and  that  he  doubted  his  other  donations,  and 
the  costs  of  divers  long  and  expensive  suits,  in  which  his  estate 
was  engaged,  aud  the  annuity  claimed  by  Carey  the  other  executor, 
all  which  would  frustrate  his  the  said  Samuel  Traverses  intention  as 
to  the  said  charity  :  wherefore,  having  considered  all  his  relations 
who  wanted  his  assistance,  as  far  as  he  thought  proper;  be  therebj 
gave  the  sum  Of  <£8,0(X),  then  in  his  own  name  ill  Aew  Soutkm 
.  6tock  of  annuities,  to  be  transferred  to  the  credit  of  the  cause  of 
.  tbe  Attorney  ^General  against  Hartley  and  others,  with  the  privitj 
.  of  the  Aqcountant'General  of  the  Court  of  Chancery ^  to  be  appUd 
.  to  the  uses  of  t lie  last  will  of  the  said  Samuel  Travers,  by  the  eie- 
cutors  or  executor  thereof  for  the  time  beii^,  pursuant  to  ludi 
directions  as  the  Court  should  therein  appoint ;  and  healsogatw 
the  sum  of  £2,^000  in  money  to  the  uses  of  ihe  said  last  mil  oftk 
said  Samuel  Travers,  to  be  applied  pursuant  to  the  directions  of 
the  said  Court  of  Cbancery." 
-  I  414  ]  '^^^  *->ii'  stated  that  the  estate  and  effects  of  the  testator  Travcn 

aX"-  are  more  than  sufficient  to  answer  the  charitable  purposes  of  his 

v:\li ;  and  therefore  insisted  that  the  ;68,000  and  <t'2,000  legacies 
:  given  by  the  will  of  Holditch  ought  to  be  applied  to  tlie  use  of  tbs 
^  ^nathematical  school  at  Christ's  Hospital  only. 


IN  THE  High  Court  of  Chancery. 


414. 


Mr.  Attornejf  and  Solicitor-General  argued,  ibat  the  question 
^as  only  between  the  two  charities ;  that  there  could  be  uo  qucs- 
ion  wilh  the  heir  at  law.  . 

Mr.  Man j^/i2  and  Mr.  Richards^  for  the  residuary  legatees, 
ODtended,  that  at  die  time  of  the  making  of  Holditch's  \\'ill,  die 
;ift  to  tiie  poor  Knights  would  not  have  been  valid ;  but  tiiat  the 
9tate  of  Travers  being  sufficient  for  that  purpose,  put  it  out  uf 
he  case^ 

Lord  Chancellor  said,  that  if  the  testator  might  be  allowed  to 
splaia  his  own  meaning,  the  Court  could  not  in  justice  apply  the 
egacies  to  any  other  charity  than  that  of  Christ's  Hospital:  a 
[uestion  might  have  been  seriously  made,  if  Traverses  Obtate  had 
ot  been  sufficient  for  the  establishment  of  the  charity  for  tlie  poor 
Ciiights  ;  but  when  the  gift  is  to  two  purposes,  tlie  one  good  and 
be  other  bad,  the  Court  will  never  apply  it  to  the  use  which  is 
ad(«). 

(a)  This  case  was  cited  in  Chapman      doctrine.  Tide  MoggrUge  v.  Thacfdrcll, 
•  Brown,  6  Vck.  407.  Ur>oD  the  cij-pm      ante,  vcl.  lU.  :>17.  > 
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IIaiitley. 


t  ■  ■. 


Street  r.  Anderton. 


»  v' 


ILfR.  A ttorneif -General  moved  (on  bcih.ilf  of  on^i  tenant  In 
"  ■*  common  in  equity  against  another)  for  a  reLcivcr  of  two  iin- 
ivided  third  parts  of  an  estate. 

Mr.  Richards  objected  to  the  motion :  first,  that  it  was  before 
ae  lime  for  answering  was  out :  secondly,  that  ihc  person  r.r>j>lvhig 
ras  only  entitled  to  one-third  ^  and  that  the  other  tinatit  in 
oaifbon  was  entitled  to  pOsse^itSon  against  liic  trustee  and  his 
o-tenant. 

Mr.  A ttornejf 'General  insi^fed'  \b^  first  objection  was  waved  by 
ppearing:  with  respect  to  tb^  vecend,  thut  the  trustees  could 
uintain  possession  against  the  cef-tensiit.  J.ord  Chancellor 
rdered  that  the  co-tenant  shoold  ^ve  security  to  account  fur  one- 
lird  of  the  rents,  otherwise  the  order  to  go  for  a  receiver  {a), 

(a)  Sec,  upon  this  subject,  the  cuse  of  Van  v.  Bamelt,  ante,  vol.  ii.  1>0,  and 
le  cascA  cticd  in  the  Editors  note. 


IJiiciihi'sIno  . 
Hall,  ':7iUJuly, 

To.ivdAt  in  coin- 
nioii  ill  pusaes^ion 
oitlcrcil  10  j^ive 
security  tor  f>ay- 
iiivMt  of  ihc  pro- 
poi  lion  of  rent** 
to  i)i:>  co-tenants, 
otlu'i'vviAc  a  re- 
ceiver. 
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Raw^torne  v.  Bentlev. 

Rolls. 

Jwif,  «9tl..  JYILLIAM  NJSSJU  ELLIOT  being,  in  September  1764, 
Lease  for  twenty-  rV  ggjgg^i  ^f  ji,g  piece  of  ground  in  the  proceedings  meniiooed, 
«f  1  ^eof!'witli  held  of  the  manor  of  Highbury ^  Com.  Middlesex^  (in  which 
covenant  to  tc-  manor  no  lease  can  be  granted  of  copyhold  lands  holden  thereof 
nants  to  renew      f^^j.  ^^^^^  ^^j^  twenty-one  years)  by  indenture  of  the  i28th  of  that 

y«!rs  toTwent^^    montii  demised  the  same  to  Richard  Bird,  for  twenty-one  yean, 
one  years  (to         at  a  rent  of  «£!  per  annum ;  and  there  was  a  covenant  contained  io 
n^e  upninet^-    j|,^^  Xe^se,  on  the  part  of  the  lessor,  before  the  end  of  the  term  to 
the  ^piratlon  of  renew  for  a  term  of  twenty-one  years,  and  to  renew  from  the  end 
the  first  tenn,       of  such  term  for  twenty-one,  twenty-one,  and  fifteen  years  more, 
thrre  being  an       (making  in  the  whole  a  term  of  ninety-nine  years)  at  the  said  rent 
dne,  and  ncTappU-  of«£l;  and  the  lease  contained  common  covenants  on  the  lessee's 
cation  for  re-         part  to  uphold  during  the  term,  and  yield  up  the  premises  at  the 
h^^^Jht^****"    t-  determination  thereof  and  with  the  common  remedies  of  distress 
ment udobtBto^  aiM*  entry,  on  default  of  payfient  of  rent, 
edjodgnientand       By  indenture  of  4th  Augufi^  1770,  Bird  assigned  the  Itease  to 
fSi^^i^^     the  plamti£f,  with  all  benefit  of  renewal. 

newaltcac^nnt-        Soon  after  the  execution  of  this  deed  the  plaintiff  erected  a 
ing  for  the  deiav)  house,  &€.  on  the  premises,  in  the  building  of  which  he  laid  out 
amrtt^^^ter^  ^^^  •"^  upwards,  and  in  1772  mortgaged  the  same  to  Balihazar 
est  it  was  4^  ^^'    BufmWf  tioce  deceased,  for  securing  ^'500.   * 
creed.  I'he  mH  of  «£i  per  annum  was  regularly  paid  till  1779,  when 

t&#  piainliff  went  ftlmNMi ;  in  November  1781  the  plaintiff  becana 
«  bankriipl,  and  Clever  and  Shear^  were  chosen  assignees,  and. 
IQth  of  March,  1787,  the  commission  was  superseded,  and  duri%' 
this  time  the  rent  was  not  paid.  In  1784  the  lessor  died,  having 
by  his  will  appointed  Anthony  CJtamier  his  executor. 

In  17^5  the  first  term  expired,  but  no  application  was  made 
for  a  renewal. 
[  4l0  ]  in  Easter  1787  ChanUer  broucbt  an  ejectment;  but  he  dkiag 

soon  after,  his  executors  broof^  %  fresh  ejectment  in  Truuty 
Term,  and  served  the  same  on  th^  tenants  in  possession,  who  deli- 
vered the  same  to  the  plaintM^  (wkoae  Blmkruptcy  was  then  sub- 
sisting) and  he  delivered  ihn  aame  td  iM  agent  for  the  mortgages^ 
who'' entered  into  a  treaty  with  the  agent  for  the  lessor  of  ibe 
plaintiff  for  a  renewal,  but  wbkh  treaty  was-not  carried  into  exe- 
cution ;  and  in  Michaelmas  Term  following  the  agent  for  the 
lessor  of  the  plaintiff  signed  judgment  in  the  ejectment,  and  sued 
out  a  writ  of  possession,  and  entered^  into  the  receipt  of  ilie  reoti 
of  the  premises. 

in  NopemUr  1788  the  plaintiff  applied  to  (he  agent  of  the  lessor 
of  plaintiff  at  law  for  an  account  of  the  arrears  of  rent,  and  other 
costs  and  charges^  he  had  been  put  to,  and  upon  payment  for  a 
renewal  of  the  lease ;  but  he  objected  that  the  plaintiff  \ias  neither 
4egally  or  equitably  entitled  to  such  reuenal,  and  refused  on  the 

pari 
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>art  of  William  EUiot,  the  devisee  of  the  lessor,  to  grant  him  1793. 

luch  reoewai.  i  ^"^•^-*' 

Upon  William  Elliot*8  attaining  his  age  of  twenty-one  he  was     Raw<to««« 
idmkted  to  the  copyhold,  and  sold  the  same  to  William  Bentley,       BsmtIst. 
ind  it  was  by  him  devised  by  will  to  the  present  defendants. 

Tlie  plaintiff  paid  off  the  mortgage,  and  applied  to  the  de- 
fendants for  a  renewal  of  the  lease ;  and  upon  their  refusal  filed  the 
present  bill,  stating  as  above,  and  charging  that  the  defendants 
pretended  the  action  of  ejectment  was  brought,  and  judgment 
obtained  imder  the  act  of  the  4th  Geo,  II.;  stating  the  clause 
Lberein  contained^  which,  as  it  was  not  relied  upon  in  his  Honour  s 
jodgment,  it  is  not  necessary  to  repeat  here. 

'Fhe  defendants,  by  their  answer,  admitted  the  facts  stated  in 
(be  bill,  and  particularly  the  service  of  the  notice  in  the  ejectment 
to  the  tenants  in  possession,  and  that  no  affidavit  was  made  on 
Bigtiing  judgment,  which  they  insisted  was  not  necessary  under  tlie 
act  of  parliament ;  and  submitted  whether  they  were  compellable 
to  grant  a  renewed  lease;  and  that  if  so,  it  should  be  upon  pay«> 
ment  for  improvements  and  repairs  made  on  the  premises. 

This  day  his  Honour  pronounced  judgment*  '     : 

Master  of  the  Rolls. — ^This  is  a  bill  for.  a  renewal  (if  a  lease  [  417  3 
granted  by  a  person  under  whom  the  defendants'  cbani^>  l(Hi» 
^ouour  stated  the  case,  and  with  respect  to  the^fectlUMtbidag 
tinSer  the  act  of  parliament,  observed,  ;that  do  steps  ws^ti^  tnken 
lindj^r  that  act,  that  it  waa  a  ^omilioiijdeohinttioirtiu'oeotmeht^ 
md  no  notice  appeared  to  have  been  given  to  tbe'plntitin)  and  it 
prays  it  on  tlie  terms  of  putting  the  defendants  itito  the  same  situa- 
tioit  as  if  it  had  been  granted  at^the  end  of  the  first  term.  The 
defence  is,  great  delay  on  the  part  of.  tlie  plaintiff.  And  I  think, 
under  tlie  circumstances  of  this  case,  the  plaintiff  is  entitled  to 
a  renewal.  .-.v  -?  ''■['ir:      -"'  -  ' 

-  lite  cases  in  Ireland  all  dej^nj^  oo  the  circumstance  of  there 
being  fines  payable  at  ^maia  itiiiaeti .  They  are  mentioned  in 
f^emon  and  Scriveu^s  Rfpqr^&4|  yWibeld  in  Irelatid,  Hia%  if  the 
lessee  wou£3p{iy^ the, fi^  4ff|^dPMmt  /or .it  from  the  time  it  had 
iNf^Moiiife 'due,'tl^  Ckmrt!wai4d^Wl^897h^;5^     a  renewal. 

TKci^  cases  iii  the  Housaof  JU^idshefe  differed  from  the  judg-^ 
mcnt  of  the  Courtij  in  Ireland. ,  They  are  ripon  v.  Rowley^ 
Doui.  Proc.  1774;  Kane  v.  Hanulton,  1776;  Bateman  v.  Mur- 
roi/^  1779*  'Hie  determination  of  the  last  case  produced  an  act 
or  parliament  in  Iretand(a\  To  the  principle  of  that  case  I 
agree ;  for  Lord  Lifford  said  it  was  determined  upon  a  local  equity. 

(ff^Th^  Reporter  refers  to  the  hUtory      ports,  p.  135 :  particnlarlj  from  pag*e 

£*vcn  of  these  derixions  in  Ireland  in  14"J.  The  other  cJises  are  0*NhI  v, 
onl  UffurtCa  speech,  in  the  House  of  Jortfit,  1  Kidgw.  170.  Ktfne  ▼.  H^ 
liord-^  tiieJe,on  the  appeal  in  Boyle  w  miUoti,  ih.  1R<>.  Boiffnan  v.  Mtaroff, 
lAfsngUty   Vcriiou  and   Scriveu':»  Kc-      ib.  isr.    B^fjie  v.  L'jstt^hty  lb.  :}H4, 

mi 
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The  question  is.  Whether  this  is  at  all  analogous  to  those  cases. 

I  agree  with  Lord  Thurlow,  in  the  opinion  be  gave  in  the  House 
of  Lords,  in  Bateman  ▼.  Murray,  He  said,  **  courts  of  equity 
Ivill  relieve  the  lessee  if  he  has  lost  his  right  by  fraud  of  tlie  lessor 
or  accident  on  his  own  part ;  but  will  never  assist  him  where  he 
has  lost  his  right  by  his  own  gross  laches  or  neglect:'*  and  again, 
^  where  the  lessee  has  lost  his  legal  right,  he  must  prOve  some 
fraud  on  the  part  of  the  lessor,  by  which  he  was  debarred  the 
elcercise  of  his  right;  or  some  accident  or  misfortune  on  his  own 
part,  which  be  could  not  prevent,  by  means  whereof  he  was  dis* 
abled  from  applying  for  a  renewal  at  ifae  stated  times,  according  to 
the  terms  of  his  lease*.** 

Here  the  lessor  covenanted  to  add  a  further  terth  upon  an  act  ta 
be  done  by  the  lessee. 

It  is  very  diflferent  from  the  case  of  paying  a  fine  with  interest. 

I  therefore  subscribe  to  the  principle  of  those  cases. 

But  this  is,  in  effect,  an  original  lease  for  ninety-nine  years;  it 
provides  only  for  the  payment  of  <£l  a  year  during  the  first  twenty- 
one  years  and  the  succeeding  terms. 

Then  in  17B7,  the  man  being  under  diiSculiies,  an  ejectment  is 
brought  on  the  mere  non-payment  of  the  <£  1  a  year,  but  it  does 
not  appear  that  there  was  not  a  .sufficient  distress  on  the  premises. 

,  The  ground  at  first  was  vacant  ground,  and  the  plaintiff  had 
laid  out  ;^  1,000'  upon  it. 
'    No  pains  .were  taken  to  give  him  notice  of  the  ejectment. 

'  Tlie  mor^;agee  endeavoured  to  stop  the  suit  by  a  treaty  for  t 
new  lease  \  but  that  was  refused,  aud  the  ejectment  was  pio- 
ceeded  on.  ' 

It  seems  to  have  been  merely  an  ejectment  on  a  lease  expired  it 
law. 

This  being  so,  what  is  the  meaning  of  the  case  ?  All  the  lessor 
flitipulated  for  was  the  payment  of  ,£  1  a  year. 

In  order  to  refuse  relief  there  must  be  neglect  on  the  part  of 
the  lessee,  or  a  prejudice  on  the  part  of  the  lessor  :  but  tlie  lesson 
'  here  do  not  pretend  that  there  was  not  a  suflkient  distress  on  the 
premises,  or  that  they  could  not  have  their  rent. 

The  lease  was  intended  to  be  for  ninety-nine  years ;  the  oaiy 
reason  it  was  not  so  was,  because  it  would  not  be  legal  under  the 
custom. 


and  Vera.  M  Scriv.  135.  Mugrcih  v. 
l/>rd  Muskcrry,  ib.  166,  and  1  Ridgw. 
463.  The  act  has  been  since  rcpt>at- 
«illy  and  most  Inminonsly  commented 
upon  by  Lord  RedadaU  and  Lord 
BUion.  Jackson  v.  Saunders,  1  Scb.  <:s; 
Lef.  443,  affirmed  in  D.  P.  s  bow. 


437.  IjCnnoH  v.  Sapper,  S  Scb.  &Lrf« 
682.  Mof^rane  v.  Arckbold,  1  l>ow.  I09i 
Earl  qf  MounhiorrU  v.  White,  t  Da*r. 
459.  Keating  v.  Sparrow,  i  Ba.  &  Bf. 
367.  JUarrett  v.  Bwke,  S  \1o^*  1 
Jessop  V.  King,  2  Ba.  A:  Be.  01.  BtT' 
reti  V.  Pearson,  ib.  189. 


•  His  Honour  read  these  passages  from  a  MS.  note  of  the  case  of  Batena 
T.  Mmray,  in  the  House  of  Lords. 

'  No 
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So  time  was  limited  bj  the  lease  for  the  fiaynient  of  rebt 
The  lessor's  covenant  being  that  he  would  always  grant  forther 
msy  the  lessor  might  think  hiihself  nok  obliged  to  ask  for 
lewals. 

There  was  some  degree  of  negligence  on  the  part  of  the  lessee^ 
he  was  apprized  of  the  ejectment  as  Ifae  mortgagee  was ;  and 
w  he  conies  for  a  favour  which  he  cannot  have  but  upon  pay- 
mt  of  costs :  if  he  had  applied  in  time  1  would  not  have  given 
I  lessor  his  costs.  It  being,  in  ^uity,  a  lease  For  ikinety-oide 
irs^  the  plaintiff  is  punisted  samciently  by  being  obi^^  to 
oae  here  for  the  renewal,  which  he  should  have  hltd  without. 
This  is  not  shaking  the  cases  in  the  Houate  of  Lords  at  all. 
Therefore,  on  payment  of  costs  at  law,  Imd  here,  the  pkuntiff 
1st  have  a  renewal. 

The  present  lessor  not  only  is  not  the  original  lessor,  but  he  irks 
plied  to  for  the  renewal,  and  refused ;  and  a  ye^  after  purchased 
9  estate^ 

Referred  to  the  Master  to  tax  costs  at  law,  »)d  to  take  an 
count  of  the  arrears  of  rent,  and  the  money  laid  out*  in  building 
d  improvements,  together  with  interest;  and  on  payment  of  the 
ne  and  of  costs,  the  defendants  must  execute  a  lease  for  twenty- 
e  years  from  1775,  with  the  same  covenants  (a). 


im. 


(a)  In  general,  however,  where 
(re  bus  becfh  a  defanlt  in  makfng 
plicatioii  to  renew,  iiniess  the  delay 
i^  beeu  explained,  the  Court  will 
f'dccree  a  specific  perforniahce, 
hk >.  Hillon,  1  Fofib.  Tr.  Eq.  43t. 


The  Ciiy  nf  Londim  v.  Kfi^ord^  U  Veiu 
41.  Upon  the  rfiAjdct  xjf  coienanti  fbr 
perpetual  rtneWal^  vide  tbeEditoi^i 
note  to  Redtkaw  v.  The  Bn^ford  Lecd 
Company,  1  £den,  o46,  and  Trition  r, 
Fbotty  ante,  Vol.  ii.  <>3^. 


lUwfcTdaaB 

a. 
BcitTUnr. 


Foley  r.  Pkrci'val. 

\MATTHEIV  DEERE,  by  his  will,  created  n  term  of  500 
-r:  years,  for  the  purpose  of  paying  all  his  debts,  of  what  na- 
re  or  kind  soever;  and  subject  to  the  term,  his  real  estates  de- 
ended  to  MuUhew  Deere  Percival  and  jAargeru  Deere,  as  bis 
4ieirs  at  la,w.  Ann  Bassett  being  a  creditor  of  Matthew  Deere^ 
fer  his  death,  demanded  her  debt ;  and  Matthew  Deere  Perci- 
df  and  Margeru  Deere,  upon  a  liquidation  of  her  debt,  gave 
eir  bond  for  the  payment  of  it.  Margery  Deere  afterwards 
ade  her  will,  by  which  she  devised  all  that  her  moiety  of  the 
nds,  &ic.  which  she  had  taken  by  descent,  as  heir  at  law  to 
latthew  Deere,  subject  to  the  incumbrances  aO'ecting  the  sarae^ 
>  trustees,  upon  trust  to  sell  the  same,  and  out  of  tlie  produce  to 
ly  certaiu  sums  of  money  to  A,  B,  and  C,  and  in  such  will  was 
proviso,  that  if  such  produce  should  be  insufficient  to   pi^^  such 

sums 


Liocoln't-Iaa 

Hall,  2d  and  Sd 

August- 

Exoneratiioo  of 
real  by  personal 
c&tatc. 
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1793*  sums  of  money  the  persons  to  whom  they  were  given«were  to  iibtte 

2p^*^  in  proportion ;  but  she  gave  all  her  goods,  chattels,  and  personal 

^^^         estate  whatsoever,  nubject  to  the  debts  and  legacies,  to  PosthumM 

Fbiicival.       Deere.     Margery  Deere^  after  making  her  will,  together  with  her 

co-heir  Matthew  Deere  Perdval,  contracted  to  sell '  certain  parts 
of  their  estate  which  had  descended  from  Matthew  Deere,  and  be* 
fore  the  purchase  was  completed  she  died.  PoUhuma  Detn 
died  in  the  life-Ume  of  the  testatrix.  After  the  deatb  of  itargery 
Deere,  Ann  Bassett,  the  creditor,  filed  her  bill  against  the  pro- 
per parties,  for  die  purpose  of  having  lier  debt  paid*  Upon  the 
first  hearing  of  the  cause  it  wbs  decreed  that  the  debt  due  to  B^ 
sett  was  to  be  paid  out  of  the  real  estate  of  Matthew  Deere,  and 
that  as  between  the  heir  and  personal  repcesentative  of  Margery 
Deere,  her  personal  estate  should  not  exonerate  her  real  estate  (a). 
Afterwards,  upon  further  directions,  the  contracts  entered  into 
for  sale  of  Matthew  Deen^s  estate  were  directed  to  be  carried  into 
execution,  and  it  was  declared  that  one  moiety  of  the  money  arii> 
ing  from  the  sale  belonged  to  Matthew  Deere  Perdval,  the  other 
moiety  to  the  personal  estate  of  Margery  Deere,  subject  to  hii 
debts ;  and  as  it  was  suggested,  subject  to  tlie  legacies  charged  by 
Margery  Decrees  will,  upon  the  moiety  of  the  real  estate  descended 
upon  her:  and  the  real  estate  of  Matthew  Deere  remaining  unsold, 
was  directied  to  be  sold,  and  the  money  arising  by  such  sale  to  be 
applied  to  pay  the  creditor  Bassett,  and  if  that  fund  should  be  dc^ 
ficient^  to  be  paid  out  of  the  produce  of  the  estate  contracted  to  be 
sold  in  Margery  Deere^n  life-time.  Bassett  the  creditor  having 
died  the  suit  was  revived  by  her  representative  Foley.  The  estate 
directed  to  be  sold  produced  sufficient  to  pay  die  debt ;  but  very 
little  remained  to  pay  the  sums  charged  upon  it  by  the  willof  JMofv 
gery  Deere. 

Mr.  Campbell,  on  the  part  of  Jane  Mackerath,  one  of  the  next 
of  kin ;  and  Mr.  Abbot,  for  Matthew  Deere  Perdval,  in  the  same 
interest,  contended-^that  the  produce  of  die  real  estate,  contract^ 
{  4£\  }  by  Margery  Deere,  to  be  sold,  was  personal  estate ;  and  that  ber 
personal  estate  was,  in  no  event,  to  be  applied  to  pay  the  sums 
charged  upon  the  real  estate  by  Margery  Deere^n  will,  but  that 
these  sums  were  specific  incumbrances  upon  the  real  estate  devised 
by  her  will ;  and  u  that  fund  failed  the  suifis  must  fail  also :  that 
such  was  clearly  the  intention  of  the  testatrix  in  this  case ;  bat  that, 
whatever  such  intention  might  be,  decided  cases  proved  that  the 
real  estate  alone  was  to  b^  the  burthen,  and  that  the  pertoaal 
estate  was  not  to  be  applied  in  exoneration  of  it;  in  support  of 
which  position  they  cited  Amesbury  v.  Brown,  1  Ves.  482.     JLocs 

(a)  There    is  a  short  note  of   the      ter*sbook,A.  1785.  foL  78S.  hasfiaet 
case  in  this  sta«:e  of  the  proceedings,      been   publislicd  by  Mr.  Cax^  in  tN 


S  Cox,  P.  W.  664.  A  more  full  report,      lat  volume  of  his  KcpiirtS|  'ioS. 
vith  ^e    decree   from    the    Regis- 
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OM  ▼.  Hudson,  ante,  voLi.  p.  59.  Arnald^.  Aruald,  ibid. 401. 
Ward  V.  Dudley t  t^^^>  v^^-  >i-  p.  316.  tbe  p/incipal  of  marshalling 
b  alwa^'s  applied  to  support  the  testator's  intent,  LiUkim  v.  I^gh, 
Porr.5S.  here  it  would  be  to  counteract  it. 

Lord  Chamdlor  was  of  opinion  that  the  contract  to  sell  did 
not  Convert  the  real  estate  into  personaf  to  all  purposes  whatever ; 
md,  that  in  this  case,  it  ought  to  be  held  not  to  be  so  converted, 
whkli  would  disappoint  the  testatrix's  hitention  as  to  the  payment 
of  the  sums  charged  upon  the  real  estate  by  Margery  Deert^s 
will.  He  also  seemed  inclined  to  think  that  the  personal  estate 
ooghty  in  the  present  case,  to  be  applied  to  pay  the  sums  charged 
OD  die  real  estate,  and  said  there  was  no  occasion  to  vary  the  di* 
reetion  (a). 

(«)  For  tiie  doctrine  vpoD  the  sab*  dell^  toI,    ii.    101.     BUlmgkMm  r. 

jcctof  exoneration  of  personal  estate,  fTaUEtfy  ib.  604.    H^mUton   v.    MW- 

vM^  the  Ddte  i/  Anaater  ▼.  Mmfn,  Uj^  aate,  199. 
vol.  i.  4d4.     Tweidill  ▼.  Tteed- 
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Leg  Alt  D  r.  Hodges.  lincolnVlwi 

HaU,  ethAwg^. 

THIS  cause,  which  is  reported  ante,  vol.iii.  p.  531.  was  reheard  Uponarehearuif 
before  tbe  present  Chancellor  19th  of  June  last:  the  argu-  decreed  that  U« 
nenl  wa)  to  the  same  purpose  as  before.     This  day  Lord  Chan"  ^^c  "f^  on  tba 
€ellor  pronounced  judgment  to  the  following  effect :  estate. 

The  question  is,  whether  the  covenant  of,  the  defendant  Hodges, 
to  set  apart  and  appropriate  a  third  p:irt  of  ibe  rents,  i^c.  was  an 
equitable  lien  on  that  estate,  the   rents  of  which  were  so  appro-  % 
priated.     i  should  hesitate  to  decide,  that  in  every  case  where  the 
party  has  a  right  to  institute  a  suit  in  equity  in  relation  to  the  sub- 
ject-matter, such  right  passed  an  equitable  lien,  Collins  v«  Plum* 
merf    (1  P.  W.  104.)    This  case  stands  clear  of  the  question. 
Hodges  has  bound  himself  to  appropriate  one-third  of  the  estate: 
at  the  end  oi  two  years  the  covenant  became  a  debt,    llie  trustees 
IB  the  settlement  might  have  sued  Hodges  at  law,  and  recovered 
idamages  for  non-performance  of  the  covenant.     A  bill  would  have 
been  competent  in   this  Court,  nay  necessary :  there  is  no  doubt 
that,  on  such  a  bill,  the  Court  would  have  decreed  Hodges  to  per- 
form  his  covenant,  and  not  left  the  parties  to   die  necessity  of 
fcrhipng  an  annual  action.     A  bHI  would  have  been  necessary  for 
«  discover}-,  in  order  to  ascertain  the  clear  profits,    llie  Court 
would,  in  such  a  case,  1  think,  have  appointed  a  receiver.     If 
such  a  decree  would  have  been  made  against  Hodges,  a  positive 
charge  would  have  been  establbhed   against  the  estate :  in  order 
to  make  the  deed  complete  there  must  have  bceti  such  a  decree. 

Th« 
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T%e  ()efeii4ap^  Tum^  aod  Johnson  are  not  pjurcbaser^:  t]^efft 
wi^8  qo  consideration.  Tbey  are  not  creditor^ :  there  ia  a  provi^Q 
in  the  deed  as  to  sum?  to  be  advanced  and  to  be  received;  but 
not  as  to  sums  then  due.  Johnson  and  Turner  are  -mere  agents 
of  Hodges,  not  trustees.  There  is  no  legal  estate  in  them  as  to 
t^p  estate?  ^9  the  If  est  Indies.  As  to  the  English  estate,  it  is  a 
demise  to  ihem  for  twentj-one  years,  in  case  Hodges  should  so 
I<^ng  live.  The  coven^t  in  the  marriage  settlement;  is  recited  io 
the  4eed :  ^i  1785  they  ^ere  to  have  nothing  to  do  urit^  the  crop 
pf  the  estate.  7^bey  are  qot  tf  i^tee9 ;  they  are  to  be  paic)  for  thejr 
trouble;  they  are  liable  to  Hodges  s  creditors  of  any  aort;  any 
credijtor  inigbt  bfiy^  filed  a  bill  against  tbeMi ;  tbe  Court  would 
bfive  ordered  theqi  to  account. 

The  defendants  insist  they  are  only  to  account  from  17fllP» 
Not  so.  Their  title  to  receive,  and  Mrs  Hodges's  title  to  be  paid 
one  third,  commence  at  the  same  period.  1  am  of  opinion  that  Jo^ 
son  and  Turner  are  to  be  considered  as  Hodges.  I  agree  with  tlie 
decree,  except  as  to  the  introductory  part,  declaring  them  trustees 
generally.  If  1  consider  them  as  accepting  a  direct  trust,  1  doubt 
whether  they  can  determine  it.  These  persons  are  entitled  to 
commission :  it  is  not  so  as  to  trustees.  Declare  that  Hodges 
must  specifically  perform  Ijhe  contract ;  and  that  Johnson  and 
Turner^  under  the  terms  of  the  deed,  must  account  with  the 
flaintiffs  (a). 

(a)  Vide  ante,  vol.  iii.  531.  for  tbe  refercHtet  to  this  caae. 
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Anoicconntof 
partnership 
estate,  and  of 
nooiea  paid  to 
4me  of  thte  part* 
ners  daring  the 
partnenhipy  and 
aflrer  the  disio- 
liition  of  it,  di- 
rected,  at  a  dis- 
tance of  four 
years  after  such 
oLwolation,  under 
circonuttances 
shewing  that  the 
partner  retired 
from  a  e^nvictitm 
that  the  partner- 
ship was  insol.     < 
feat. 


Alexander  Anderson, Thomas  Buxton, "J 

Henry  Heynsan,  and  John  M.ACKEN-f  pi  •  ^ 
ziB,  Assignees  of  Brough  Maltby   andi  ' 

George  Maltby,  Bankrupts,         -         -3 

Thomas  Maltby     •        .        .         .         .    Defendant. 

'T^HIS  was  a  hill  61ed  by  tbe  plaintiffs,  as  assignees  of  Brongh 

^    and  George  Maltbj/,  vfho  had  been  partners  with  the  d^fieidi- 

ant  Thofjuas  maUhif,  for  an  account  of  monies  drawn  out  of  ijie 

partnership  by  the  defendant,   durui^  the  time  he  contbued  a 

EprVner,  and  also  an  account  of  monies  received  by  him  from  the 
ankrupts  since  he  retired  from  the  trade,  insisting  that  socb 
payments  were  fraudulent  and  void,  as  against  the  creditors  of 
trough  and  Thomas  Maliby,  and  tliat  the  defendant  ought  to 
be  decreed  to  repay  them  to  the  plaintiffs,  as  assignees  of  the 
bankrupts.  The  bill  likewise  prayed  an  account  to  be  taken  of 
tbe  shares  of  the  said  Brough  Maltby ^  Thomas  Maltby,  (the  de- 
fendanO  and  George  Maltby,  in  the  partnership  concern,  at  the 
time  Thomas  Maltby  withdrew,  and  the  debts  then  due  to  the 
Jj-ade;  and  if  it  should  appear  that  the  partnership  was  at  tliat 
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ime  insoltenty  then  that  Thomas  Maliby  m^ht  be  decreed  to  pay  179^- 

lis  proportion  of  the  debts  due  from  the  partnership;  but  if,  oa  ""cv^ 

he  other  hand,  any  part  of  the  share  or  capital  of  the  said  Tho-  4ilpsRfov 
Ros  Mallby  in  the  said  copartnerriiip,  after  payment  of  the  said  Maj^tut* 
copartnership  debts,  at  that  time  remained,  then  that  the  proof  of 
i  debt,  which  the  said  Thomas  Malthjf  had  been  permitted  to 
nake  under  the  said  commission,  as  due  to  him  on  account  of 
luch  capital,  might  be  reduced  to  such  sum,  as,  upon  taking  the 
laid  accounts,  should  appear  to  be  the  share  of  the  said  Thomas 
Maltby  remaining  in  the  trade  at  die  time  of  the  dissolution  of 
the  saki  copartnership.  The  facts  of  the  case,  as  they  appear^ 
upon  the  pleadings  and  the  evidence,  were  as  follows : 

For  many  years  preceding  the  year  1 773,  Brough  MaUby,  one 
of  the  bankrupts,  (and  who  was  the  father  of  the  defendant  Tho- 
mms  and  die  other  bankrupt  George)  was  in  partnership  with  John 
Dyer^  mider  the  firm  of  MaHby  and  Dyer.    The  defendant  Tho- 
wms  MallbyhsA,  at  various  times  prior  to  the  month  of  June  1773,       [  424  ] 
Imt  mouey  to  the  partner^ip  of  Maliby  and  Dyer  amounting  to 
£6f9O0 ;  and  in  that  month  be  was  admitted  a  partner  with  Malt- 
by  and  Dyer.    This  new  firm  continued  until  June  1774,  when 
JOiyer  quitted  the  trade,  and  a  new  partnership  was  formed  be- 
tween Brough  Maltby,    Thomas  Maltby^  and  George  Maltby^ 
mder  the  brm  of  Braugh  Maltbyy  and  sons.     No  articles  of 
partnership  were  entered  into,  and  the  books  used  in  the  partner- 
ship of  Maltby  and  Dj/er,  and  Maliby ^  Dyer^  and  Maliby,  were 
carried  on  in  the  new  copartnership  without  any  entry  denoting  its 
commencement.     At  the  time  of  forming  this  new  partnership  no 
additional   capital  was   brought  in  by  either  of   the  parties,  but 
Brough  Maltby  had  credit  given  him  in  the  books  under  the  title 
of  "  Brough  Malthy's  capital"  for  the  stock  in  trade   and  out- 
standing debts  due  to  Maltby  and  Dyer,  and  which  were  entered 
tu  the  books  as  amounting  to  «£l  1,796.  2s.  9d.     Thomas  Maltby 
bad,  in  the  same  manner,  credit  given  to  him,  under  the  title  of 
**  Thomas  Maltby  s  capital,"  for  the  sum  of  £6,200,  being  wliat 
he  had  advanced   to   the  partnership  of  Maltby  and  Dyer ;  and 
George  Maltby  had  credit  given  to  him,  under  the  title  of  *^  George 
tialtby^s  capital**  for  the  sum  of  «£332.  1 55.  6d.  which  was  a  sum 
due  to  him  from  the  copartnership  oF  Dyer  and  Maltby. 

The  new  partnership  of  Brough  Maltby,  and  sons,  continued 
mtiul  April,  1784,  ^htn  Thomas  Maltby,  finding  the  partnership 
iamn  insolvent  state,  retired  from  the  concern:  but  no  public 
aotice  was  given  of  the  dissolution  of  the  partnership,  nor  any 
deed  of  dissolution  executed,  nor  was  any  settlement  made  in  the 
books,  nor  any  valuation  of  the  outstanding  debts,  but  the  books 
Mere  continued  without  alteration ;  and  Brough  Maltby  and  George 
Jfa/^6y  remained  in  trade  until  6th  May,  1788,  when  they  stopped 
payment,  and  on  the  3d  November,  1788,  they  became  bankrupts, 
and  the  plaintiffs  were  chosen  assignees :  but  no  persons  who  were 

creditors 


\ 
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17-93*         creditors  at  the  time  of  Thomas  Maltbj/s  retiring.  fiy>m  tlie  tradd 
^^v-*'  appeared  to  have  proved  debts  under  the  commission.     Duri^ 

AiiDiKtoit  the  time  the  partnership  of  Brough  MaUby^  Thonuu  Maliby,  avl 
Maltby.  Gtorge  Maltby  continued,  ThomoM  Maltoy  drew  out  of  the  co- 
partnership the  snm  of  £5,904.  \5$.  \d.  and  after  Thomas  MaUbf 
had  retired  from  the  said  copartnership,  Brough  Maltby  m 
George  Maltby  paid  Thomas  Maltby  several  sums  of  money, 
amounting  to  £9,467.  14j.  ^. 
[  425  ]  The  plaintiffs  insbted  that  Thomas  MaUby,  as  well  as  Brough 

and  George  Maltby ,  knew,  at  the  time  that  Thomas  retired,  that 
the  partnership  was  insolvent:  but,  the  better  to  conceal  it,  no 
account  was  taken,  and  no  bad  debts  written  off;  that  the  books 
were  carried  on  without  any  alteration,  and  without  anj  appearance 
of  settlement :  that  at  the  time  Thomas  Maltby  left  the  partnenhip 
it  was  well  known,  that  of  the  debts  due  to  the  partnership 
^£2,239  were  bad  debu :  that  other  of  the  said  debts,  to  the 
amount  of  £21^56.  5s.  lOd.  were  extremely  precarious,  and  most 
of  them  have  since  turned  out  to  be  desperate :  and  that  the  de- 
fendant Thomas  Maltby  well  knew  die  partnership  to  be  insolvnt 
at  the  time  he  retired ;  which  he  was  induced  to  do  at  that  dime  <Ni 
account  of  the  death  of  Mr.  Bentleyt  who  bad  above  £9Ofl00  In 
the  hands  of  Brough  Maltby ,  and  sons,  which  he  sufiered  to  ft» 
mahi  without  interest,  and  which  sum  Thomas  Jfui^ijr  apprehended 
the  executor  of  Bentley  would  call  in. 

At  the  time  of  Thomas  Maltby's  retiring  from  the  trade  no  ac- 
count was  taken  of  the  situation  of  the  partnership;  but  the  de- 
fendant Thomas  Maltby  insisted  that  he  had  a  right  to  draw  oat 
his  share  of  the  capital  without  regard  to  that,  because  Bro&fk 
Maltby  had  agreed  both  with  him  and  George  Maltby  to  allow 
them  7i  per  cent,  upon  their  i^spective  capitals,  free  from  all 
risks ;  and  he  set  up  three  agreements  to  that  effect;  the  one  dated 
the  9th  of  July^  1776*,  whereby  Brough  Maltby  BBBnred  to  Thomas 
Maltby  the  sum  of  £701.  2f.  l\d.  for  his  share  of  the  said  trade 
from  JuTfe  1774,  to  June  1775,  and  the  sum  of  £724.  l6f.  5jd, 
from  June  1775,  to  June  1776*;  another  dated  the  2d  August, 
1777,  by  which  Brough  Maltby  assured  to  Thomas  McUiby  the 
snm  of  £755.  85.  7|d.  free  from  risk,  as  an  allowance  for  the 
profits  of  the  trade  horn  June  1776,  to  June  1777;  and  by  the 
last  agreement,  dated  the  8th  April,  1780,  Brough  Maltby  smmrti 
to  Thomas  Maltby,  free  from  all  risks,  from  the  month  of  Juar 
1777,  to  the  month  of  June  1780,  7i  percent,  on  the  defeod- 
ani's  capital,  including,  in  the.  estimate  of  such  capital,  certain 
bonds  which  had  been  executed  by  Brough,  Thomas,  and  George 
Maltby,  for  money  borrowed  for  the  trade,  and  which  bonds  were 
then  outstanding.  The  defendant  further  insbted  that,  upon  the 
footing  of  these  agreements,  an  account  bad  been  stated  and 
settlf'd  between  Brotigh  Maltby  and  him,  which  ought  to  include 
the  pUinliffs. 

Bat 
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But  the  plaintiffs  iosisted  that  the  three  agreements  were  made  1 793* 

etween  Brough  Maltbt/,   and  Thomas,  without  George  Maltby  >^^^^ 

eing  a  party  to  them;  and  therefore  that  tl^ey  ought  not  to  bind  Andirson 
16  partnership  estate :  and  that  thev  were  made  with  a  knowledge  Maltbt. 
f  the  insolvency  of  the  copartnership,  and  fraudulent  against  the 
eneral  creditors ;  and  also  that  they  are  void,  as  giving  Thomas 
laltby  an  absolute  and  certain  usurious  interest  upon  his  capital^ 
nder  the  denomination  of  profit,  he  being  indemnified  against  all 
isk  and  loss.  The  plaintiffs  likewise  objected  to  the  settled  ac« 
ounty  as  being  founded  upon  the  agreements,  which  were  them- 
slves  fraudulent  against  the  creditors ;  and  also  because  the  ac« 
onnt  was  not  settled  at  the  time  it  bears  date.  Hie  plaintiffs 
jrther  pointed  out  several  UemSf  which  tbey  alledged  to  be  erro* 
eoust  and  amongst  others  the  two  following;  viz.  Ist.  The 
um  of  £300  for  a  legacy  left  to  the  .defendant,  by  his  grand* 
ither,  ill  the  year  1761,  and  received  by  Brough  Maltby,  and 
y  him  employed  in  the  partnership  of  Maltby  and  Difer,  and 
OQceming  which  no  entry  was  made  in  the  partnership  books  until 
16  10th  oi  February,  1786;  2dly.  A  charge  of  £500  as  a  por- 
ibn,  which  it  was  alledged  Brough  Malloy,  in  the  year  1 773, 
greed  to  allow  the  defendant  I'homas,  but  which  was  never  paid^ 
or  was  any  entry  made  concerning  it  in  the  books  until  the  10th 
**ebruary,  1786.  The  account  was  also  insisted  to  be  erroneous 
1  charging  compound  interest  upon  the  several  items  for  which 
\7iomas  MaUbtf  had  credit,  which  mode  of  calculation  makes 
le  account  £2,5^1.  I65.  more,  in  favour  of  Thomas  Maltby,  than 
:  would  have  been  if  only  simple  interest  had  been  allowed. 

The  accounts  having  been  adjusted  in  tlxis  manner  between 
irough  Maltbj/2a\d  Thomas:  upon  the  bankruptcy  of  Brough  and 
ieorge  Mallby^  Thomas  proved,  under  the  commission,  the  sura 
f  ;£3,678.  1  \s,  7d,  as  a  joint  debt,  being  what  remained  due  to 
im,  upon  the  account  settled  as  before  stated. 

On  OtiQ  Qih  Febnmriff  1790»  a  dividend  of  25.  in  the  pound 
ras  declared,  which  the  defendant  claimed ;  and  the  assignees  by 
be  present  suit,  not  only  resisted  the  payment  of  that  dividend, 
lit  sought  to  have  the  accounts  fairly  settled,  and  to  recal  the 
mrments,  which  they  urged  to  liave  been  made  to  the  defendant 
^omoi  Malibjfy  in  fraud  of  the  partnership  creditors. 

This  cause  was  heard  before  the  Lords  Coipmissioners  Jshhurst  *    [  ^^^7  ] 
od  fVilson,  who  resigned  the  great  seal  without  having  made  a 
lacree.;  which  made  it  necessary  to  re-argue  it  before  the  Lord 
Chancellor,  who  took  some  days  to  consider,  and  then  pronounced 
iiciecree* 

Lord  Chancellor. — ^The  sole  question  in  the  cause  is,  whether 
h6  defendant  was  a  real  bona  Jide  creditor  at  the  time  of  the 
everal  payments  made  to  him  by  the  bankrupts  "Brough  and 
jtorge  Maltby.    The  rest  is  mere  matter  pf  aecount^  which  the 
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1793.         plaintiffs  might  perhaps  have  had  in  a  petition  in  bankruptcr,  bat 
^'^v^-'  which  they  clearly  may  have  in  a  bill. 

AM»FRtoM  Thomas  Mallby  was  not  entitled  to  any  specific  share;  bnt  the 

Maltbt.  ^o6e  of  arrano;ing  the  interests  of  the  partners  seems  to  have 
been,  that  each  should  be  entitled  according  to  his  share  of  the 
capital  in  the  trade.  The  account,  as  made  out  in  that  manner^ 
giyes  Thomas  Maltby  credit  for  <£6,£00  as  his  share,  including, 
as  the  answer  seems  to  admit,  the  £300  legacy,  but  the  defendant 
insists  diat  the  £6fiOO  is  exclusive  of  that  sum. 

There  were  no  articles  of  partnership  between  the  ^i^^^  bo 
limited  period  for  its  duration,  no  shares  assigned.  The  vriiole 
was  a  family  transaction  between  the  father  and  his  two  sons.  The 
business  was  carried  on,  from  1774,  without  any  settlement  of  ac- 
counts. In  1776,  Brough  Maltby  agrees  to  allow  a  net  sum  for 
profit  to  Midsummer  1775,  and  in  the  like  matmer  for  the  yean 
1776  and  1777.  It  was  afterwards  agreed,  but  at  what  particular 
period  does  not  appear,  that  Brough  Maltby  should  allow  Thomas 
7i  per  cent,  on  his  share  of  capital  in  trade,  including  one*third 
of  the  money  borrowed,  with  an  indemnification  against  all  pay- 
ments. In  the  year  1784  an  event  happened,  which  very  much 
affected  the  credit  of  the  house,  viz.  the  death  of  Bentley,  who 
had  £20,000  in  their  hands.  The  defendant  admits,  that  upon 
this  he  determined  to  quit  the  partnership,  and  that  if  a  proper 
allowance  had  been  made  for  bad  and  precarious  debts,  the  part- 
nership  would  have  appeared  to  be  insolvent,  and  that  he  bad 
reason  to  suspect  the  solvency  of  the  house ;  and  that  he  deter- 

L  ^^  ]  mined  to  quit  the  trade,  and  secure  payment  of  his  capital.  Thomas 
Maltby  went  out  of  the  partnership  with  as  little  ceremony  as  he 
came  in.  There  was  no  account,  no  estimate  of  the  debts,  no 
deed  of  dissolution.  The  change  of  partnership  was  solely  noti- 
iied,  by  leaving  out  the  letter  s:  making  the  firm  Maltby  and  son, 
instead  of  Maltby  and  sons.  No  entry  is  made  in  the  partnership 
books  until  February  1 786,  and  then  a  balance  of  £9fi55  is  stated 
as  due  to  Thomas,  as  the  amount  of  his  stock  in  the  former  part* 
nership  transferred  to  the  new  partnership.  Between  that  time 
and  1788,  Thomas  Maltby  received  several  sums  of  money.  In 
May  1788,  the  partnership  of  Brough  and  George  Maltby  stopped 
payment,  and  the  bankruptcy  happened  in  November  following. 

There  has  been  an  examination  of  the  books  by  an  accountant ; 
and  firom  the  state  of  the  funds  upon  his  deposition  it  appears,  that 
if  the^iefeudant  prevails,  he  will  have  gained  about  what  the  otben 
imve  lost. 

The  ground  upon  which  the  plaintiff's  claim  turns  b«  Chirt 
th^re  was  no  real  consideration  for  the  payments,  but  that  it  was 
ii(l6i)ded  to  disguise  a  disposition  of  money,  under  colour  of  a 
jmrttieiiship. 

^'The  defendant  admits  that  he  suspected  the  house  to  be  insol- 

viijf/sttch  suspicions,  admitted  by  a  peraou  having  the  means  of 

-    '         •  ascertaining 
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iEScettuomg  the  fact^  amoonts  to  somietfiitig  like  certain  know        t70^* 
tedge ;  upon  what  principle  could  such  a  person  honestly  retii'e;  ^^^^ 

and  receive  payment  ?  One  partner  can  only  be  indebted  to  ihe  AwDKRtoii 
other  for  his  share,  after  payment  of  all  the  joint  debts.  But  his  Maltbt. 
sbare^  according  to  the  state  of  the  partnership  funds,  did  not 
^zist.  It  is  argued,  on  the  behalf  of  the  defendant,  that  this  was 
not  the  common  case  of  a  partnership,  Brough  MaUby  having 
•numed  all  the  responsibility.  That  argument  for  the  defendant. 
Would  have  been  equally  good  for  him,  to  have  enforced  payment. 
But  that  could  not  be,  because  it  could  have  been  demonstrably 
proved  that  there  was  nothing  remaining  as  his  share  in  the  part* 
nersbip.  The  agreeihents  do  not  bind  Brough  Maltby  to  pay 
personally,  but  they  amount  to  no  more  than  an  admission  of  the 
extient  of  the  credit  to  be  given  to  Thomas  Alaltby,  in  the  partner- 
skip  stock.  The  payment  must  have  been  taken  out  of  the  part-  [  4S9  ] 
dfelrdiip  effects^  and  pro  ratd,  in  proportion  with  the  two  other 
cspitals.  The  sum  carried  to  account  is  subscribed  in  again  to 
Ae  partnership  capital,  which  Would  have  given  him  a  right  to  rate 
libber  in  the  division  of  what  remained  in  truth  to  be  divided,  but 
not  a  ri|^t  to  a  personal  claim  against  the  two  other  partners* 
Dpon  these  aliquot  parts  of  the  augmented  capital  they  had  a 
right  to  share,  what  i  what  remained  of  the  partnership  property* 
Tkt  settlement  of  the  accounts  proceeds  exactly  upon  this  ground. 
The  capital  is*  supposed  to  be  left  in  the  trade  for  the  benefit  of 
the  remaining  partners,  to  be  drawn  out  in  such  sums  as  might  be 
convenient. 

If  all  this  is  fictitious ;  if,  instead  of  a  share  of  the  profits,  there 
b  nothing  to  be  divided  but  a  stiai-e  of  the  loss,  the  defendant 
cannot  claim  against  real  creditors. 

The  defendant's  counsel  have  said  this  miglit  be  tried  at  law,  and 
dterefore  ought  not  to  be  decided  here.  It  is  true,  the  same  rule. 
Biiwt  decide  the  case  here  as  in  an  action ;  but  in  this  case  I  think 
E  Mk  bound  to  decide  it  here.  There  must  be  an  account,  and  the' 
CSie  requires  that  examination  of  books,  letters,  and  acc6unts, 
wluch  cannot  conveniently  be  had  in  the  course  of  a  trial  at  nisi 
prius:  I  have  tried  whether  I  could  direct  any  issue  to  be  tried 
it  liCw.  Whether  any  balance  was  due  at  the  time  of  the  dissblu- 
doB  i»  the  obvious  question  ;  bat  that  canilot  be  tried  without  au 
estamhtation  of  the  books,  accounts,  and  of  the  parties.  I  do 
tbjnrefore  declare,  tliat  die  settlement  of  the  diefendaut's  capital  in 
the  partnetsbip  of  Brough  Maliby  vluA  sons,  at  the  time  of  the' 
diaaoitition  thereof,  M'hich  the  defendant  admits- by  his  answer,  was' 
made  up  soon  after  he  quitted  the  partnership,  which  w^  1st  July, 
i784«  but  which,  he  admits,  was  not  entered  in  the  partnership 
books  till  the  lOtfi  Jv/^,  1786,  is  not  binding  upon  the  plaintiffs, 
the  assignees  of  the  bankrupts ;  and  that  the  defendant,  T/iomas 
Mahbifp  could  only  beconsidered  as  a  creditor  of  the  bankrupts,  in 
ratpvctof  thceflRtrttv^'bahnctf  of  the'stbck:  of  tfa^  former  part* 

A  A^  ntrship, 
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itership,  at  the  time  of  the  dissolution  thereof  transferred  to  .the 
new  partnership. 

And  his  Lordbhip  directed  the  necessary  accounts,  that  the  par- 
ties should  be  examined  upon  interrogatories,  and  a  production  of 
books  and  papers^  and  reserved  the  consideration  of  costs,  and 
further  directions  (a)  (6). 


.    (a)  Reg.  Lib.  A.  1799.  fol.  693. 

(b)  It  was  said  iu  tlic  argument  of 
"the  rase  cf  Ex  parte  Peakc^  in  re 
Light^UeTf  1  Mad.  Rep.  53.S.  on  the 
one  hand,,  that  I^rd  FUdon  had,  in  a 
case  refpectiog  Mr.  Birck's  lioiise  iu 
Bond'Sirecty  expressed  great  doubt  as 
to  the  correctness  of  the  present  deci- 
sion ;  and  on  the  other,  that  it  had 
V  been  sanctioned  by  hint,  on  a  petition 
bv  the  executors  of  the  late  Sir  Ste* 
pken  LMhingim,  There  is,  onfor- 
innately^  no  printed  report  of  his 
Lordship's  opinion  respecting  it,  ex* 
cept  this  vague  and  unsatisfactory 
notice.  The  case,  however,  appears, 
%%  oi»erved  by  8ir  T.  Phaner  in  the 
above  report,  to  have  been  decid- 
ed ON  the  ground  ^  fraud:  and  it  is 
Srebable,  that  whenever  it  conies  to 
e  reconsidered,  it  will  be  found,  upon 
that  ground^  to  have  been  correctly 
determined :  the  partners  havhig  en- 
tered into  ft  contract,  for  the  purpose 
of  defrauding  their  joint  creditors, 
agreeing  to  nenuit  one  to  withdraw 
money  out  ot  the  reach  of  the  joint 
ereditors :  a  contract  which  tlie  court 
held  to  be  fraudulent  and  invalid. 

In  these  cases,  the  question,  whe- 
ther that  which  had  been  joint  has 
-^yeeoine  separate  estate,  depends  upon 
the  b9uufidei  of  the  transaction.  Ac- 
cordingly it  was  determined  in  the 
above  ca*<e  of  Ex  parte  Peakty  that 
the  circumstance  of  the  partnership 
being,  at  the  time  of  the  diasolu- 
tiQn,  in  such  a  state,  that  their  joint 
effects  were  not  sufficient  to  pay  their 
joint  debts,  would  not,  per  «e,  be 
MdScient  to  invalidate  a  dissolution 
ffvly.made.  In  that  case,  and  in  the 
subsequent  one  of  Ex  parte  Harris^ 
l^Mad.  Rep.  583.  his  Honouf  adopted 
tte  doctrine  so  weU  laid  down*  ia  the 
luminous  and  elaborate  Jin^^cnts  of 
EtdoH^  in  Ex  parte  R^fin,  6  Vcs.  119. 
(which  was  (Ulowed  hy  Ex  parte  Petty 
m  Ves.  M7.)  and  Ex  parte  wmamoy 
11  Ves.  S.  The  resnlt  of  his  Lord- 
ship's reasoning  shews  it  to  be  esta- 
blished, that-  among  partnert  clear 
equitiet  sabfUt,  amonvtiM  to  lane* 
thiftg  like  lien,    bat  while  they  re- 


main  solvent,  a  joint  creditor  has  m 
equity  as  against  the  joint  cfl'ects. 
He  has  the  power  of  suing,  and,  \n 
process,  creating  a  demand,  tbat  ww 
directly  attach  npon  the  partnership 
effects ;  but  he  has  no  lien  upon,  or 
interest  in  tiiem,  in  point  of  law  or 
equity.  His  eqnitv  to  have  the  joint 
eitects  applied,  is  through  the  median 
of  the  partner,  as  the  joint  creditors 
must  be  paid,  in  order  to  adminutcr 
justice  to  the  partners  themselves. 
Thus,  the  representatives  of  a  deceas- 
ed, or  the  assignees  of  a  bankropt 
partner,  are  not  strictly  partners  with 
the  surviying,  or  solvent  partner; 
but,  in  both  those  eases,  that  conna- 
Hity  of  interest  remains,  vthich  is  ne- 
cessary until  the  affairs  are  wound  ap; 
and  that  requires,  that  what  was  part- 
nership property  before,  shall  coati- 
noe,  for  the  purpose  of  a  distribntioa; 
not  as  the  rights  of  the  cnkliton.  bat 
as  the  rights  of  the  partners  thra- 
selves  require ;  and  it  Is  tbrougii  the 
operation  of  administering  the  equity, 
as  between  the  partners  themsdveii 
that  the  creditors  have  that  opporto- 
nity. 

But  if  the  joint  creditors  do  not  In- 
terpose, and  the  partners  dissolve  the 
partnership,  and  divide  the  property, 
and  it  is  assigned  by  deed,  and  poMei- 
f ion  delivered ;  if  th^re  is  no  frand  hn- 
peaching  the  transaction,  the  joiat 
property  becomes,  and  is  throughoat 
to  be  treated  as  the  separate  property 
of  the  party  remainins.  If  the  Coait 
should  say,  that  what  has  at  any  tiae 
been  joUit  property  should  alwavs  re- 
main so,  tne  coaseqaence  would  be, 
that  no  partnership  oonld  wind  «p  its 
affairs ;  therefore  a  hamAJUU  traman* 
tation  of  the  property  is  tmderstood  to 
be  the  act  of  men  dealing  fiUrly,  wind- 
ing up  the  concern,  and  ^tiMls  lAe  cfv* 
dUor$, 

But  though  partners  may  ^eal  fit 
agree  to  dissolve  the  partnership^  and 
that  what  was  before  j^lnt  shall  be- 
come separate  properQr,  yet  such 
agreement  will  not  be  emctnal,  unlett 
poM«mim  of  tba  parta«nhip  property 
be  given  accordiaf  to  the  cantnict. 

Tl^ 
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The  mere  dissolntion  does  no  more 
than  declare,  that  the  partnership  i» 
not  to  be  carried  on  any  farther,  ex- 
cept for  winding  up  the  affairs ;  and 
he  who  has  actual  possession,  has  it 
clothed  with  a  trust  for  the  other,  to 
apply  the  property  to  the  debts ;  which 
will  qualify  the  nature  of  his  posses- 
sion, so  that  it  cannot  be  said  that 
he  has  the  sole  possession  of  the  spe- 
cific effects  or  debts,  to  bring  it  within 
the  statute  of  Jame»,  Ex  parte  IVH- 
iimmiy  cit.  ante.  Ex  parte  Harris,  1 
Mad.  Rep.  689. 

The  doctrine  in  tlie  above  cases  was 
also  confirmed  in  Ex  parte  Rowlandson, 
1  Rose,  416. ;  but  as,  in  that  case,  a 


hill  had  been  filed,  after  the  dissola- 
tion  and  assignment,  by  the  retiring 
partner  asauist  the  other,  allej^iug' 
iraud  in  the  non- performance  or  the 
articles  of  dissolntion,  and  praying  an 
injunction  and  receiver,  which  were 
ordered ;  Lord  Eldon  held,  upon  a 
subsequent  bankruptcy,  tliat  such  in* 
terference  of  the  C^urt  restored  the 
property  to  its  oriifinal  character,  at 
joint  property  ;  unless  the  plaintiff  in 
equity  had,  by  his  conduct,  between 
the  time  of  his  obtaining  the  injunc- 
tion, and  the  bankruptcy,  rendered 
nugatory  the  effect  of  such  interfer- 
ence; upon  which  point  an  enquiry 
was  directed. 


1799. 


AvDBRtOll 

r. 
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Dule  of   Bolton    v,    Mary    Charlotte  Williams    and 

Others  (a). 

npHIS  was  a  petition  of  Thomas  Hammersly,  praying  that  tw:o 
-■•  several  sums  of  £875  and  £675,  might  be  paid  by  the  Ac- 
countant-General to  the  petitioner,  as  trustee  under  an  indenture  of 
the  18th  of  Januan/  last,  instead  of  being  paid  to  the  defeiKlant^ 
Mary  Charlotte  Wiltiams, 

The  petition  stated  the  said  indenture,  by  which,  reciting  that 
Mary  Charlotte  Williams  was  indebted  to  Anthonif  Stevenlon,  a 
party  thereto,  in  i^281.  4s,  4d.  upon  bond,  and  in  l£568.  155.  8^. 
for  money  lent  and  advanced,  pending  the  litigation  of  this  cause, 
the  said  Mart/  Charlotte  IVilliams  sold  to  the  petitioner  tlie  sums 
of  j[S75  and  £675  (being  the  arrears  of  the  annuities  in  the  pit  ud- 
ings  in  this  cause  mentioned)  in  trust,  to  pay  the  said  Anthovif 
Steventon  the  said  sum  of  £850,  with  interest  for  the  9a me,  and 
all  costs  to  be  incurred  by  him,  and  to  pay  the  residue,  if  any,  to 
her ;  dud  appointed  the  petitioner,  her  attorney,  to  receive  the  said 
arrears. 

It  stated  that,  on  the  17th  January,  tliey  obtained  an  order, 
directing  the  Accountant-General  to  transfer  the  said  two  sums  to 
ber;  which  transfer  was  made,  but  she  did  not  accept  the  same, 
because  it  was  made  to  her  as  zcife  of  John  IVilliams,  and  she 
would  not  have  been  able  to  receive  the  dividends,  or  sell  the 
stock,  without  the  consent  of  her  husband,  whom  the  Court  had 
considered  as  having  no  interest,  the  same  being  arrears  of  an 
annuity  granted  to  her  for  her  sole  and  separate  use  and  benetit. 

''Ilie  petition  further  stated,  that  the  defendant  had,  on  the  27th 
of  July,  caused  the  Court  to  be  moved,  that  the  said  two  sums 


[450] 

TiincoInVlna 
HalI,iOthilii^. 

Court  will  retaio 
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(a)  Reg.  Lib,  A.  17?;.  fol.  709. 


might 
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^•^v^  sell  the  same,  and  pay  the  produce  thereof  to  her ;  which  motioQ 

Dnkc  of  Bolton  the  petitioner  could  not  oppose,  not  havbg  notice  thereof.    It 

WiLUABff •  therefore  prayed,  as  above  stated. 

Mr.  Shtiter  supported  this  petition,  on  the  ground  of  lien  upon 
[  431  }]  the  arrears  now  in  Court;  and  that  the  Court  would  not  suffer 
Mrs.  WiUiams  to  take  the  money  out  of  Court,  against  her  own 
act,  in  making  it  a  security  for  Steventon's  debt.  He  said,  in  the 
present  case,  the  petitioner  had  a  right,  at  least,  to  have  the  mouey 
detained,  till  the  parties  could  be  brought  before  the  Court  by  a 
bill.  He  cited  a  case  of  Style  v.  Stule,  at  the  Rolls,  Idth  of 
February  last,  where  upon  a  petition,  Ex  parte  Oliver^  bis  Honour 
had  made  an  order  upon  a  receiver  not  to  pay  over  momes  in  his 
hands  till  further  order,  in  a  matter  far  short  of  the  present,  as  it 
was  for  annuitants  :  and  also  a  case  of  Butler  v.  Stratton^  wfaeiei 
upon  a  petition.  Ex  parte  Hallf  at  the  jRo//s,  after  Trinity  Tern 
l^st,  his  Honour  had  ordered  a  share  of  a  residue  to  be  detained  in 
Court  till  further  order,  on  the  petition  of  a  person  having  claims 
upon  it,  though  the  consideration  was  disputed,  and  refused  to 
enter  mto  that  matter. 

Mr.  Attomey-'Gencrql  opposed  the  petition.  He  admitted  the 
principle  and  practice  of  the  Court;  but  said  here  was  not  4 
proper  affidavit  of  the  consideration  paid. 

But  a  fidler  affidavit  being  produced, 

Jjord  Chancellor  ordered  the  £850  to  be  retained  by  the  h^ 
countant-General,  and  the  remainder  paid  to  Mrs.  fVilliams. 
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GENERAL  ORDER. 


Wednesday  J  Q.6th  June,  1 793. 
iJX^HEREAS  by  the  practice  which  hath  obtained,  for  some 
years  past^  eight  Gazettes  must  have  been  published  after 
le  issuing  a  commission  of  bankrupt,  before  any  other  pervoo 
lao  the  attorney  who  sued  out  such  commission  can  procure  the 
me  to  be  superseded,  for  want  of  prosecution:  And  wherbas 
le  time  so  allowed  for  prosecuting  such  commissions  as  are  to  be 
cecuted  in  the  City  of  London  is  found  to  be  unnecessarily  lot^, 
id  the  preference  which  the  attorney  suing  out  such  commi»- 
Mi  obtains  in  superseding  the  sanie,  for  want  of  prosecutioo, 
id  cronsequently  in  suing  out  another  commission  upon  the  peti- 
9Q  of  some  other  creditor,  immediately  after  such  supersedeas, 
ith  been  likewise  found  to  be  prejudicial  to  the  due  course  of  pro- 
viding in  the  suing  out  and  prosecuting  commissions  of  bank* 
ipt:  I  DO  THEKEFORE  ORDER,  that  any  commission  of  bank- 
ipt  which  shall  be  sued  out  from  and  after  the  twenty-sixth  day 
'  June  instant,  and  to  be  executed  in  the  City  of  London,  shall 
i  supersedeabie  (for  want  of  prosecution)  at  the  expiration  of 
»iurteen  days,  and  not  sooner,  after  the  date  thereof;  and  that  any 
>romission  of  bankrupt  which  shall  be  sued  out  from  and  after 
le  said  twenty-sixth  day  of  June  instant,  and  not  to  be  executed 
r  the  City  of  London,  shall  be  supersedeabie,  for  want  of  prose- 
ition,  at  the  expiration  of  twenty-eight  days,  and  not  sooner, 
ter  the  date  thereof:  And  I  do  forth  ek  order,  that  one 
ly  shall  elapse  after  the  expiration  of  the  said  fourteen  or  twenty- 
ght  days,  before  any  order  shall  be  made  for  such  supersedeas ; 
id  that  the  application  which  shall,  in  the  course  of  that  day,  be 
rst  made  by  any  other  attorney  or  solicitor,  than  the  attorney  or 
lUeitor  at  whose  instance  the  supersedeabie  commission  was 
sued,  for  a  supersedeas  of  such  commission,  and  for  a  new  com- 
lission  to  be  issued,  shall  be  preferred  to  an  application  for  the 
tme  purposes  by  the  attorney  or  solicitor,  who  sued  out  such 
ipersedeable  commission  (a), 

Loughborough,  C. 


{m)  It  has  been  determined  upon  thin 
der,  that  a  comnii5sion  supersede- 
»le  is  not  actually  superseded,  till  the 
rit  of  mpersed^as  issues.  Ex  parte 
ficesterj  6  Ves.  429.  Ex  parte  Laytcnf 
,  454.  And  althongh  it  may  have  be- 
»me  piipersedable,  yet  a  second  com- 
is^ion  i5  not,  as  a  njatter  of  absolute 
{ht,  to  be  granted  to  another  soli* 


citor;  but,  under  circumstances,  tbe 
first  commission  may  revive.  And 
where  there  ia  a  bond  fide  intention  to 
prosecute  the  commission,  the  general 
order  may  be  dispensed  vrith  open 
sickness,  accident,  or  adjudication* 
too  late  for  the  Gazette.  Ex  porie 
EUht  7  Ves.  135.  Ex  parU  Frcem<tn^ 
1  Rosr,  380.  1  V.  &  B.  55. 
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SITTINGS   BBPOHB 

MICHAELMAS  TERM 

$4  GEO.  lit.  t79S.' 


libcolnVTiin 
Hall,  50th  Oct. 

Notice  for  pay- 
ment of  amort- 
gage  at  three 
o'clock  is  not  for- 
feited where 
there  u  an  attend- 
ance before  four 
o'clock. 


Knox  v.  Simmonos. 

TTPON  a  motion  of  TAt.  Attorney-General,  that  the  pfauntiff 
^  Knox  might  pay  the  interest  upon  the  mortgage  from  the  5th 
of  July.  The  case  appeared  to  be,  UtiztKnoXj  the  mortgagor, 
gave  notice  that  he  would  pay  oS  the  mortgage  on  that  day,  it 
three  o'clock.  Simmonds^  the  mortgagee,  attended  at  the  Mastef^s 
chambers  a  quarter  before  three^  and  waited  there  till  a  quarter 
after  three,  when  neither  the  mortgagor,  or  any  person  on  hb 
behalf  attending,  he  went  away.  Mr.  Knox  soon  after,  and  before 
four,  attended. 

Mr.  Mansfield  and  Mr.  tiollist  stated  it  to  be  the  practice  at 
the  Rolls,  that  upon  an  appointment  at  a  given  hour,  an  attend^ 
ance  at  any  part  of  the  hour  was  sufficient. 

And  of  this  opiiuon  was  iMrd  Chancellor ;  and  he  said,  that  an 
hour  was  to  be  considered  as  a  twenty-fourth  (aliquot)  part  of  a 
day ;  and  an  appointment  at  a  given  hour  was  satisfied  by  an  alp 
tendance  before  the  next :  Mr.  Simmonds  should  have  staid  tiD 
four  o'clock. 


[  454  ] 

Liucoln'ft-Ind 
Hall,  l5t  Nov. 

Demurrer  to  a 
discovery  of 
trodingy  as  well 
as  of  the  act  of 
bankraptcy, 
over>ruied. 


Cu  AM  HERS  and  Others  v.  Thompson  (a). 

'T^HIS  amended  bill  prayed  (inter  alia)  that  the  defendant  might 
"■•  set  forth,  whether  he  did  not,  for  many  years  previous  to  the 
year  1782,  carry  on  trade  as  a  merchant,  and  was  not  a  trader 
within  the  intent  and  meaning  of  the  several  statutes  of  bankrupts, 
in  the  way  of  trade  or  business,  and  with  a  view  or  design  to  gain 
a  living  thereby ;  and  whether  he  had  not  been  denied  to  his  ere* 
ditors,  or  concealed  himself,  to  prevent  his  being  arrested  ;  inter- 
rogating to  different  acts  of  bankruptcy,  and  whether  a  commission 
had  not  been  issued  against  him,  and  whetlier  he  was  not  justly 
indebted  to  the  petitioning  creditor;  and  the  bill  stated  a  great 


(a)  Tbf  commission  in  this  Case  x^as 
€OBte:>ted  io  the  most  obstin^le  aod 


vexatious  mauucr.    Vide  4  Vcs.  170. 
1  V.  &  B.  219. 

variety 


IK  tHB  Hi0tt  Court  op  CnANCBRY* 
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ifttrieCy  of  acts  of  trading  as  a  merchant  and  underwriter^  And  t 
irariety  of  acts  of  bankrupitc; ;  that  a  commission  had  issued  in 
the  year  I78£y  and  that  the  plaintiflFs  were  chosen  assignees^  and 
stated  various  actioDs  brought  by  them  in  that  character  against 
several  persons  for  securities  assigned,  and  money  paid  by  the  de-* 
feodant  after  acts  of  bankruptcy  committed,  in  which  actions  they 
had  recovered,  and  other  proceedings,  in  which  the  validity  of  the 
bankruptcy  had  come  in  issue  and  been  established ;  and  particu* 
lariy  an  action  brought  by  the  defendant  against  the  messenger  to 
try  the  bankruptcy,  which  was  afterwards  non-prossed. 

The  defendant  put  iu  a  demurrer  to  so  much  of  the  bill  as 
prayed  a  discovery  of  the  trading,  and  acts  of  bankruptcy  stated  in 
the  bill,  and  insisted  that  the  plaintiffs  are  not  entitled  to  have 
from  tlie  defendant,  nor  is  he  bound  to  make  any  answer  or  disco- 
very which  may  be  made  use  of,  by  the  plaintiffs,  for  the  purpose 
of  establishing  any  commission  of  bankruptcy  against  the  de- 
fendant, or  may  tend  to  criminate  himself,  or  subject  him  to  the 
bankrupt  laws. 

Mr.  Graham  and  Mr.  Johnson,  in  support  of  the  demurrer.-— 
The  bill  states  a  long  detail  of  facts,  to  shew  trading  and  acts  of 
bankruptcy  committed  by  the  defendant,  and  the  question  is,  whe- 
ther the  defendant  can  be  called  upon  to  discover  facts  that  will 
establish  his  own  bankruptcy. — The  demurrer  goes  to  the  trading 
as  well  as  the  bankruptcy. — ^There  is  no  instance  to  be  found, 
virhere  a  trader  has  been  compelled  to  discover  whether  lie  was  a 
bankrupt,  or  had  committed  any  acts  of  bankruptcy.  Not  to  rely 
on  the  old  cases,  where  bankruptcy  is  considered  as  criminal, 
though  it  certainly  is  so  as  a  lavishment  of  the  property  of  his 
creditors,  a  man  cannot  be  called  upon  for  a  discovery  of  that  by 
which  he  shall  incur  any  penalty  or  forfeiture.  It  is  impossible  to 
say  that  a  bankrupt  does  not  incur  a  penalty,  when  he  is  put  into 
the  state  (except  the  safety  of  his  person)  of  an  outlaw,  and  de« 
prived  of  all  the  rights  of  property.  The  5th  Geo.  2.  expressly 
makes  it  a  fraud. 

There  are  no  cases  precisely  to  this  point,  but  the  principle  has 
been  decided.  Thus  a  widow,  who  holds  an  estate  durante  vidui- 
tate,  shall  not  be  compelled  to  discover  a  second  marriage;  or  a 
clergyman,  having  a  living  of  £S  in  the  king's  books,  shall  not  be 
compelled  to  discover  an  acceptance  of  a  second  living,  Boteler  v. 
Alingtony  S  Atk.  453.  A  bankrupt  forfeits  his  real  estate.  (Lord 
Chancellor  said,  he  could  not  be  held  to  forfeit  by  paying  his 
debts,  he  rendered  to  the  creditors  only  what  is  their  own.)  The 
real  estate  is  not  the  creditor's,  but  by  the  operation  of  the  bank- 
rupt laws.  The  bankrupt  laws  give  no  authority  to  the  commis- 
sioners to  exercise  the  power  given  to  them,  till  the  trading  and 
acts  of  bankruptcy  are  proved.  As  to  tlie  demurrer  going  to  the 
trading,  tiiis  was  iiccesbary,  as  the  trading  is  material  to  tlie  act  of 

bimkruptcy. 
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bankruptcy.  The  trading,  though  not  a  crime  ilself,  is  part  of  the 
fraud,  as  without  it  there  cannot  be  a  bankruptcy.  There  never 
was  a  case  where  such  a  discoYery  was  compelled.  Where  tbe 
bankrupt  petitions  to  supersede  the  commission,  there  is  no  kh 
stance  of  an  order  that  he  should  be  examined  oo  interrogatories 
as  to  the  act  of  bankruptcy  ;  yet  there  might  be  some  reason  for 
it  in  that  case,  as  he  comes  for  a  favour  which  would  be  refused 
him,  except  on  the  terms  of  his  making  a  full  discovery.  It  is  a 
common  thing  for  a  bankrupt  to  bring  an  action,  to  try  his  own 
bankruptcy ;  but  there  is  no  case  of  a  bill  filed,  in  consequence  of 
such  action,  to  examine  him  as  to  the  act  of  bankruptcy,  lliere 
was  a  late  case,  where  your  Lord^ip  thought  too  much  pains  b&i 
been  taken  to  prove  an  act  of  bankruptcy;  (Mr.  Day*s  case,  cm 
petition,  just  before  the  vacation)  there  a  short  bill  would  have 
{brought  out  the  fact. 

Lord  Chancellor  over-ruled  the  demurrer,  as  extending  to  the 
trading  as  well  as  the  act  of  bankruptcy,  to  which  it  should  have 
been  confined ;  but  said  he  did  not  mean  it  should  be  under* 
stood  that  the  defendant  could  be  asked  as  to  an  intention  to  de- 
fraud {a). 


(a)  It  was  laid  down  by  the  Court 
of  Exchequer,  in  The  Eatt  India  Com- 
pony  V.  Campbell,  1  Ves.  «4f ,  «48,  that  if 
^  defendant  is  not  obliged  to  aniwer 
the  facts,  be  need  not  answer  the  cir- 
enm^tances,  although  they  have  not 
•aeh  an  iramediate  tendency  to  crimi- 
iwte ;  and  Lord  Eldom,  in  Claridge  ▼. 
Hoare,  14  Vcs.  65.  and  Paxttm  v.  Doug* 
hUy  16  Ves.  Z39.  considered  that  a  de- 
fendant has  a  right  to  insist  that  he 
is  not  to  be  compelled  to  answer,  net 
only  tbe  broad  and  leading  fact,  but 
any  fact,  the  answer  to  which  may 
fomish  a  step  in  the  prosecution.  The 
determination  in  the  present  case  ap- 
pears, at  first  sight,  cUfficolt  to  be  re- 
conciled with  these  opinions ;  but  the 
extent  of  the  protection  to  which  the 
defendant  is  entitled,  must  always 
depend  upon  the  degree  of  amneeiion 
between  the  leading  fact,  and  those 
circumstances  which  the  defendant 
contends  he  is  protected  from  anawer* 
ing,  as  having  a  criminating  tendency : 
for,  as  observed  by  Jjori  Hardwieke 
in  Fi%ck  V.  Finch,  3  Ves.  49S.  it  would 


be  going  a  vast  way,  and  tend  to  cover 
fkcts,  wnich  onght  to  be  discovered  Hi 
a  court  of  equity,  if  a  defendant  might 
say,  that  a  discovery  might  Ay  mi* 
gibility  tend  to  criminate  him,  whea 
no  question  is  asked  that  may  teni 
thereto ;  and  accordingly  his  Lordifaip, 
though  he  thought  a  defendant  couM 
not  be  compelled  to  answer  whether 
he  is  married  or  no,  as  that  mieht  sub- 
ject him  to  ecclesiastical  penalties,  y«t 
must  answer  whether  he  had  a  lentl* 
mate  son.  This  was  further  ilTa»> 
trated  by  Lord  Hardwieke  in  Weaker  v. 
Earl  of  heaihy  2  Ves.  108.  by  the  cats 
of  a  bill  of  discovery  of  waste,  charg* 
ing  defendant  to  be  tenant  for  life,aM 
that  he  committed  waste ;  and  ptigr- 
ing,  that  he  may  set  forth  and  discover 
whether  he  is  not  tenant  for  Ufe.  He 
laid  it  down,  that  the  defendant  might 

Elead  to  the  discovery,  wbetiier  he 
Atb  committed  waste  or  not,  bat  atC 
whetlier  he  is  tenant  for  life  or  aoC. 
Vide  also  Redesd.  Tr.  on  PI.  158«  SSI. 
Beames*s  Elements,  258.  et  seq.  Frawm 
v.  Franco,  3  Ves.  368. 
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Mason  V,  GaRDINEK,  Linaoli^s-Iia 

Hall,  lilt  Nov. 

*DILL  filed  by  the  pluntiff,  as  executor  of  his  late  fatheri  pray*  Demurrer  to  a 
■^  ing  that  four  bonds  entered  into  by  his  said  late  father  apdJoAii  an'^L^'rtoMMcil^ 
Graham  to  the  defendant,  might  be  declared  nuU  and  void,  and  rity  delWered  iip» 
might  be  dehvered  up  to  be  cancelled.     It  stated  as  follows :  that  not  offering  to 
Alexander  Symson  and  Walter  Robertson^  residing  in  Grenada,  ^^  doe*tUtoiwid, 
being  desirous  of  purchasing  a  lot  of  land  in  Tobago,  belonging  to  ' 

the  defendant,  who  resided  in  Ireland,  by  agents  there,  treated  with 
bim  for  the  purchase ;  but  the  defendant  removing  to  London,  the 
plaintifTs  late  father  and  the  said  John  Graham,  as  the  agents  of 
Symson  and  Robertson,  agreed  with  the  defendant  for  the  sajue^ 
for  the  sum  pf  «£2,520,  after  a  deducUon  of  ^1 14.  15i.  due  to  tku^ 
crown ;  and  it  was  agreed,  tha,t  £405.  5s.  should  be  paid  to  the 
defendant,  on  hb  ex^ecuting  the  conveyance,  and  that  the  other  re- 
maining j£2,000  should  be  paid  by  five  yearly  instalments  of  ^400 
each,  to  be  secured  by  thejoint  and  several  bonds  of  plaintifTs  late 
father  and  the  said  John  Graham,  and  the  conveyance  should  be 
made  to  the  plaintiffs  said  late  father,  as  a  trustee  for  Symson  and 
Robertson,  which  was  carried  into  execution ;  that  the  £405,  5«. 
were  paid,  and  the  plaintiffs  said  late  father  and  John  Graham 
executed  five  bonds,  dated  on  or  about  14th  September,  1770,  to 
the  defendant;  by  tlie  first  of  these  bonds,  plaintifi's  late  father 
and  John  Graham  bound  themselves,  their  heirs,  Sfc.  in  the  penalty 
of  £1,1£0^  for  securing  the  payment  of  £560  on  the  14th  Septem^ 
berj,  177  ly  which  j£560  was  therein  inserted  as  the  first  instalment 
of  j£4O0. ;  and  also  one  year's  interest,  at  the  rate  of  8  per  cent. 
ou  i^£,OCX),  being  the  whole  amount  of  the  five  instalments,  to  the 
day  when  the  bond  was  to  become  due.  The  second  bond  was  in 
the  penal  sum  of  <£  1 ,056,  for  securing  payment  of  ;f528  on  the 
14th  Sqftember,  1772,  being  the  second  instalment,  and  the  inte- 
rest of  the  four  last  instalments,  from  the  14tli  September,  177  If  to 
which  period  such  interest  at  8  per  cent,  had  been  included  in  the 
former  bond,  llie  3d,  4th,  and  5th  bonds  w^re,  in  the  like  man-  [  437  ] 
ner,  for  securing  the  payment  of  the  several  instalments,  on  the 
14di  September,  in  the  three  subsequent  years,  including  the  inte- 
rest at  B  per  cent,  on  each  respectively.  The  bill  insisted  that  the 
sum  secured  by  the  said  bond,  being  so  partly  compounded  of  an 
interest  at  the  rate  of  8  per  cent,  was  thereby  rendered  usivious 
and  void. 

It  also  stated,  that  the  lands  had  been  conveyed  by  plaintiff's  late 
fatlier  to  Symson  and  Robertson ;  and  the  first  bond  had  been 
paid  by  the  plaintiff^  late  father,  when  it  became  due ;  the  death 
of  the  plainlitf's  father,  and  that  die  plaintiff  had  become  his  per 
sonal  representative ;  that  the  four  last  bonds  remained  iu^  the 
possession  of  the  defendant ;  and  that  the  defendant  had  filed  his 

k;ii 
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1793;         bill  against  the  plaiotiff,  as  executor  of  his  father  and  others,  for 
wvw         obtaining  payment  of  the  second  of  such  bonds,  and  prajed  as 
Maion         before  stated. 

OutvivBR.         ^^  ^^^  ^^'  ^^^  defendant  demurred  for  want  of  equity,  became 

the  plabtifF  had  not  by  his  bill  offered  to  pay  the  principal  sum  for 
the  payment  of  which  said  several  bonds  are  alledged  to  have  been 
executed;  although,  upon  the  plaintiff*s  ohh  shewing,  such  prin- 
cipal sums  appear  to  have  been  justly  owing,  and  not  to  have  beea 
discharged. 

Mr.  Attorney-General^  in  support  of  the  demurrer,  contended 
that  the  plaintiff  in  his  bill  should  have  offered  to  pay  the  principal : 
he  cited  the  case  of  Fitzroy  v.  Gtrithm,  1 T.  R.  ( 1 53)  that  a  pawner 
could  not  bring  an  action  for  goods  pawned  without  tendering  the 
sum  really  due,  with  legal  interest ;  and  said  this  offer  was  the  only 
ground  upon  which  the  Court  could  decree  payment  of  the  prin- 
cipal money  really  due ;  without  it  the  Court  could  only  dismiss  the 
onginal  bill.  He  also  added,  as  cause  of  demurrer,  that  the  bill 
did  not  wave  penalties,  and  therefore  could  not  be  maintained. 

Mr.  Leachj  in  support  of  the  bill,  contended  that  it  was  not 
necessary  to  wave  penalties,  where,  from  the  length  of  time,  there 
could  be  none;  that  here  no  interest  had  been  paid  for  sixteen 
years :  that  the  question  here  was,  Mihether  the  plaintiff  had  not  a 
right  to  come  here  for  a  discovery  of  the  usurious  facts.  If  a 
plaintiff  had  come  here  originally,  to  enforce  an  usurious  trans 
action,  the  Court  would  admit  of  a  cross- bill  by  way  of  defence. 
r  4S8  1  ^f  ^^f  ^^^^  ^^  t^  ^c  relief:  the  relief  prayed  is,  that  the  defendant 
may  deliver  up  a  bond,  which  is  unconscientious^  and  of  which  be 
can  make  no  use,  either  here  or  at  law.  Tlic  court  will  decree  this, 
on  the  principle  of  preventing  circuitous  suits.  With  respect  to 
offering  to  pay  the  principal ;  it  is  true  a  person  coming  here  for 
equity  must  do  equity ;  and  therefore  if  the  party  originally  came 
here  to  avoid  the  usurious  contract,  he  must  offer  to  pay  principal, 
and  interest  really  due.  But  in  a  cross-bill,  it  is  not  necessary  to 
give  the  Court  jurisdiction :  the  Court  has  jurisdiction  from  the 
original  bill.  The  rule  is  laid  down  in  all  the  books  of  practice, 
that  in  a  cross-bill  it  is  not  necessary  to  state  a  ground  of  equi^. 
Hie  demurrer  admits  the  bond  to  be  usurious,  llie  original  bUl 
must  be  dismissed.  Can  there  be  an  equity  to  retain  possessioQ 
of  a  piece  of  waste  paper,  unless  there  is  an  offer  to  pay  the  prio* 
cipal  money? 

Mr.  jittomey-General  referred  to  Scolt  v.  Nisbet^  (ante,  vol.  ii. 
p.  640.)  where  Lord  Thurlow  thought,  that  though  a  security  exe- 
cuted here  for  more  than  legal  interest  was  void,  it  must  stand  as  a 
security  for  money  really  due,  with  legal  interest. 


i  :'j 
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(m)  The  doctrine  upon  this  tubject 
I  AonUined  in  a  note  to  the  case 


Demurrer  allowed  (a). 

of  ScoU  T.  2Vet&t#,  ante,  to),  ii.  page 
649. 


JMr.  SoUckor'^General,  mentioned  Dewary.  Span^  3  T.  B«  425.  I7d3« 

Lord  Chancellor. — >Tbe  bill  calls  upon  the  defendant  to  give  up 
be  security;  it  admits  the  principal  due,  and  therefore  ought  to 
iffer  payment;  the  defendant  has  a  right  to  keep  the  security, 
rhether  it  is  available  or  not,  if  be  thinks  fit. 


Mason 

•  e. 

GXVLBlNMtU 


King  r.  Holcombe. 
PEDIGREE. 
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Lweola'a-fetti 
HaU,  itt  2ho. 


DANIEL  KING. 


TMHliafter. 


1 


Mary, 
"Sutannah,  I>(nitel.— - Jan^.  WtiUtr  Sieurart. — Elixabeih»   Ob.  •.  p. 


FrancUy 
Father. - 


Defeadaot, 


Martha, 
Tba  lutettaU. 


•Eleanor^ 


;  FfttRCM, 

Plaiatifl: 

jpHE  piaintiff,  by  bill,  claimed  to  bo  next  of  kin  to  Martha 
'-  Stewart,  who  died  intestate,  tracing  his  relationship  from 
Oaniel  King  the  common  ancestor,  by  Francis  his  grandfather, 
brottgh  Francis,  plaintiff's  father,  Martha  Stewart  being  de- 
oended  from  the  eldest  daughter  of  Daniel  King. 

To  this  bill  the  defendant  pleaded,  that  Francis  King  died  at 
Utham  in  Kent  in  the  year  1691 9  a  bachelor;  and  by  way  of 
nawer,  he  denied  that  the  said  Francis  King  ever  had  a  son 
lamed  Francis,  or  any  other  issue  whatever. 

In  support  of  this  plea,  it  was  said  that  it  meets  the  plaintiff's 
tie,  and  reduces  the  whole  question  to  one  point,  and  that  such  a 

plea 


Plea  that  the 
)>enon  throixgli 
whom  the  pliuo- 
tiff  claimed  died 
a  bachelor,  and 
without  issne, 
ordered  to  stand 
for  an  answer, 
with  liberty  ta 
except. 
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plea  is  admissible;  that  Lord  Thurtow  in  Hall  v.  Naya,  (ante, 
vol.  iii.  p.  483,  in  p*  4890  coQtnMlicted  his  determioatioii  in 
Newman  ▼.  IVallii,  (ftnte,  vol.  ii.  p.  143^  that  the  Court  will  not 
grant  an  acoouot,  whilst  the  plaintiff's  dtle  is  doubtful,  as  it  would 
he  immaterial ;  aud,  if  immaterial,  the  Court  will  not  graot  it 
Sweet  V.  Young f  Amb.  353. 

The  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to 
except,  but  not  as  to  the  account  (a)(6). 


i 


[a)  Reg.  Lib.  A.  1793.  fol.  99. 
(6)  For  the   sabtequcDt   doctrine 
iipoo  this  tubjecty  vide  the  Editor** 


notes  to  the  ases  ofHdO  ▼.  N0f$i,mA 
Niwwum  ▼.  fVaUiif  cit*  sop. 
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Motion  iprantedy 
for  an  injunction 
and  receiver,  for 
one  partner 
against  another ; 
the  defendant 
being  in  con- 
tempt,  and  served 
personally,  and 
■ot  appearing. 


Read  v.  Bowers. 

TN  a  suit  by  one  partner  against  another,  Mr.  Scqfe  movtd  for 
-*-  an  injunction  to  restrain  the  defendant  from  receiving  any  more 
of  the  partnership  funds,  and  for  a  receiver  to  be  appointed :  he 
stated  great  abuses  (a),  that  the  defendant  was  in  contempt,  aodi 
though  the  notice  of  motion  had  been  served  both  upon  his  soli* 
citor  and  upon  himself  personally,  he  did  not  appear. 

And  upon  these  grounds  Lord  Chancellor  made  the  order  (&)• 


(a)  That  the  defendant  had  entirely 
neglected  the  business,  and  received 
money  from  the  customers  vrithout 
accounting,  ^c.  Reg.  Lib.  B.  1793. 
fol.  10. 

(^  As  to- appointing  a  receiver  in 
cases  of  partnership,  vide  Peacock  v* 


Peacock,  16  Ves.  49.  Htarding  v.  Gt»- 
rer,  18  Ves.  t81.  A  receiver  is  not 
to  be  appointed  merely  on  the  groaad 
of  dissolution  of  partnership;  thsic 
must  be  some  breach  of  the  duty  of  s 
partner,  or  of  the  contract  of  psit* 
nership. 


Lyttox 
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LyTTON   v.    LTTTON(a).  >.^vw 

Nov.  Ty   8y  If. 

"DY  articles  of  agreement^  bearing  date  the  8th  March,  1743^  Though  a  M  of 
^^  between  Joht^  Robinson  LyttoUf  Esq.  then  an  infant^  and  review  caoiMi^ 
lis  guardian,  on  the  one  part,  and  Eleanor  Brereton,  then  also  an  I"  ^^"k^^'  ^ 
nfiauit,  aad  her  mother  and  guardian,  on  tbe  other  part^  in  consi-  ve^^a  deem 
leration  of  the  intended  marriage  between  John  Robinson  hyiton  after  twenty 
lod  Eleanora  Brereton,  John  Robinson  Lytton  agreed  that  he  y^^y  ^"^  ^^ 
notjld,  within  one  year  after  he  should  attain  his  age  of  twenty-  persons  having 
me,  by  fine  or  recovery,  settle  tlie  estate  in  question  to  trustees,  contingent  iat». 
x>  the  uses  therein  mentioned,  and  inter  alia  after  the  decease  of  '■*^^»  ?"!?  ^**'* 
Tohn  Robinson  Lytton^  if  Eleanora  Brereton  should  survive  him,  und^r^iJabiuim, 
IS  concerning  a  part  of  the  estate  of  the  yearly  value  of  £1,100  to  r  ^^^  1  '^^ 
tlie  use  and  intent  that  she  might  take  an  annuity  of  £700  during  ^  .        ^^^ 
tb^  joint  lives  of  herself  and  her  mother,  and  after  the  death  of  and  fnTil^healdi, 
bee  mother,  an  annuity  of  £500  during  her  own  life,  for  her  join-  deviud  the  ettatea 
ture,  and  subject  thereto,  and  to  a  term  for  three  hundred  years  to  JP.JI"^*^'*"'  ^^ 
the  first  and  other  sons  of  the  marriage,  in  tail,  remainder  to  John  maUo/hitBm 
Robinson    hylton,  in  fee ;  and  the  trusts  of  the  term  of  three  body  (and  isMe 
liundred  years  were  declared  to  be  for  raising  younger  childrens*  "*J**  would  hate 
portiotts  in  manner  therein  mentioned,  and  il'  but  one  such  child,  ,narria^e  scuie- 
dve  portion  of  £10,000.'^  The  marriage  took  effect.  ment)  to  the  de- 

In  the  year  1747  John  Robinson  Lytton  suffered  recoveries  of  Pendant,  ( who w« 
the  estates,  and  declared  the  uses  as  follows :  *'  to  such  uses,  in-  ^^l  y^l'^  with  re- 
tents,  and  purposes,  as  the  said  John  Robinson  Lytton,  by  any  mainders  over: 
deed  or  deeds,  to  be  by  him  duly  executed  in  the  prei^euce  of  two  ^^^'^  ^h'^h*'**^ 
Of  niore  credible  witnesses,  or  by  his  last  will,  duly  executed  in  the  (icvi8e*^beiug<^/"t«r 
presence  of  three  ov  more  credible  witnesses,  should  declare,  limit,  u  general  f*iUwne 
aiid  appoint,  and  in  default  of  appointment,  to  himself  in  fee."        ofissue  male,waa 

John  Robinson  Lytton  never  executed  any  deed  in  execution  of  votd'^^^and^ Uuu  <Jk 
tbi«  power,  except  by  mortgaghig  part  of  the  estates,  and  never  deftndunt  took  m$ 
settled  the  estates  in  pursuance  of  the  articles.  ^*''*  ^^  *?^*  ^''■^ 

There  was  issue  of  the  marriage  only  one  daughter,  who  inter-  verse^upon'aWa 
married  with  John  White,  Esq.  and  died  in  1761,  under  age,  and  of  review. 
without  issue. 

On  the  £6th  January,  176C,  John  Robinson  Lytton,  being 
then  about  tliirty-nine  years  of  age,  and  in  a  weak  state  of  health, 
{and  his  wife  being  then  Irving,  and  about  tliirty-seven  years  of  age,) 
made  his  will,  and  thereby  gave  to  his  wife  an  annuity  of  £700 
during  the  joint  lives  of  herself  and  of  Ann  Brereton  her  mother, 
and  after  the  decease  of  Ann  Brereton  an  annuity  of  £500  during 
her  life,  in  satisfaction  of  the  like  rents  which,  by  articles  on  their 
marriage,  were  agreed  to  be  settled  upon  her  for  her  jointure,  with 
such  pow  ers  as  by  the  said  articles  were  limited,  and  further  charged 
his  estates,  in  the  county  of  Hertford,  iic.  except  Knebworth,  6ic. 
with  payment  thereof,  and  also  with  the  payment  of  all  his  just 

(«)  Reg.  Lib.  B.  1793.  fol.  169. 

debts^ 
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1793*  debts,  (except  such  as  Mrere  charged  upon  his  Welch  estate)  funeral 
expencesy  and  such  legacies  as  he  should  leave  by  such  will,  or  anj 
codicil  there  to,  and  subject  thereto,  he  gave  and  devised,  onfoUun 
JiTTToif.  of  i^sue  male  of  his  body,  his  said  capital  messuage,  called  Kiifft- 
£  443  ]  worth  Place,  and  all  his  manors,  Sfc.  in  the  counties  of  Hertford, 
EsseXy  and  Bedford,  to  Ellis  Young  and  William  Lloyd,  and 
their  heirs,  ^c.  in  trust,  by  mortgage  or  sale  of  his  said  manors,  Sfc* 
(except  Knebtvorth  Place  vmd  its  appurtenances,)  to  raise  such  sums 
of  money  as  would  be  sufficient  to  pay  his  debts,  (except  as  before,) 
charges  and  legacies  as  his  personal  estate  should  be  msufficient  to 
pay,  and  after  payment  thereof,  to  convey  so  much  as  riionld 
remain  unsold,  to  the  use  of  Richard  Warburton  (now  tfie  de- 
fendant Richard  Warburtofi  Lytton,)  son  of  his  sister  Barbara 
Warburton,  for  life,  remainder  to  the  same  trustees  to  preserve 
contingent  remainders,  remainder  to  his  first  and  other  sons  in  tail 
general,  remainder  to  his  first  and  other  daughters  in  tail,  reminder 
to  his  own  right  heirs ;  with  a  proviso  that  the  persons  in  posses- 
sion should  take  the  name  and  use  the  arms  of  Lytton^  and  should 
procure  an  act  of  parliament  for  that  purpose :  and  he  gave  to  the 
said  Richard  M^ar burton f  when  in  possession,  power  of  jointuring 
to  the  amount  of  £500  a  year,  of  charging  the  premises  wi|h  por- 
tions to  younger  children  to  the  amount  of  £6,000  and  of  leasing. 
He  then  gave  an  annuity  of  £50  per  annum  to  Mr.  Ellis,  his  tutor, 
or  <£500,  if  he  chose  to  take  the  same  in  exchange  for  the  annuity, 
and  gave  other  annuities  and  legacies,  and  made  his  Wije,  Yowqi, 
and  Lloyd  executors. 

jfpritsd^  176(2,  the  testator  died,  leaving  Leonora  his  widow, 
and  the  defendant  Richard  Warburton  an  infant  his  nephew,  and 
his  heir  at  law,  and  the  widow  alone  proved  the  will. 

In  1763,  durino;  the  minority  of  Richard  Warburton  Lytton, 
and  long  before  his  marriage,  a  bill  was  filed  in  this  court,  in 
which  he,  by  his  next  friend,  was  plaintiff,  and  the  widow,  the 
trustees,  and  John  White,  were  defendants,  praying  inter  al.  that 
the  defendants  might  deliver  up  the  possession  of  the  estates  to 
Richard  Warburton  Lytton:  and  the  cause  came  on  to  be  heard, 
before  Lord  Northington,  then  Lord  Chancellor,  26th  July,  1764; 
and  his  Lordship  made  a  decree,  by  which  he  declared  the  testa* 
tor's  will  to  be  well  proved,  and  that  the  trusts  thereof  ought 
^  to  be  carried    into  execution ;    and  further  declared,   that  ''  the 

devise  to  the  said  Richard  Warburton  Lytton,  after  a  general 
failure  of  issue  male,  was  void,  the  contingency  bemg  too  remote; 
and  that  therefore  the  said  Richard  Warburton  Lytton  would  take 
[  444  ]  the  premises  in  question,  subject  to  the  charges  thereon,  as  heir 
at  law  of  the  said  testator,"  and  his  Lordship  declared  the«£lO,000 
to  be  a  debt  upon  the  estate,  due  to  said  John  White,  in  right 
of  his  late  wife,  (the  testator's  daughter)  and  his  Lordship  di- 
rected accounts  of  funeral  expences,  debts,  Ic^cies  and  annuities, 
and  if  the  personal  estate  should  not  be  sufficient  to  pay  the  same, 

a  sufficient 
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a  mrfficieiit  part  of  the  real  estate  should  be  sold  or  mortgaged,  to 
make  up  the  deficiency,  and  proper  directions  were  gif  en  for  that 
puTDOse. 

Riehard  Warburton  Ljfiion  attained  his  age  of  twenty-one  years 
in  1766,  and  was  let  into  possession  of  tlie  estates,  except  the 
Mansion  House  and  parts  which  were  in  the  possession  of  JS/ecr* 
nora  the  widow,  and  in  1768,  he  intermarried  with  Elizabeth 
Joddrell  his  present  wife :  previous  to  that  marriage,  articles  of 
agreement  were  entered  into,  whereby  Richard  Warburton  Lytton 
covenanted  to  convey  to  trustees  the  estate  in  question,  (subject 
to  the  estate  for  life  of  Ekanora  I^tton,  in  part  thereof)  to  the 
use  of  himself  for  life,  remainder  to  trustees  to  preserve  contin-* 
gent  remainders,  remainder,  as  to  part  thereof,  to  secure  a  jointure 
for  bis  said  intended  wife,  remamder,  as  to  the  residue,  to  trustees 
tor  raising  portions  for  younger  children,  remainder,  as  to  ail,  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male, 
reflMiinder  to  Richard  Warburton  Lytton,  in  fee. 

llie  marriage  took  effect,  and  the  plaintiff  Elizabeth  Barbara 
Lytton  is  the  only  issue  of  the  marriage. 

Eleafiora  Lytton,  the  widow,  died  1790,  and  defendant  took 
possession  of  the  house  and  park  at  Knebttorth. 

The  plaintiff  filed  her  original  bill,  praying  that  the  devise 
by  Joh$i  Robinson  Lytton,  by  his  will,  to  the  trustees,  might  be 
declared  to  be  good,  and  the  trusts  thereof  carried  into  execu- 
tioD,  and  that  it  might  be  referred  to  the  Master  to  take  proper 
accounts. 

Hiis  cause  coming  on  before  Lord  Thurlow,  Chancellor,  24th 
January,  1792,  the  principal  question  was  then  fully  argued,  but 
his  Lordship  considering  himself  bound  by  Lord  Northington*a 
decree,  declined  giving  any  opinion  upon  it;  and  it  stood  over^ 
Co  consider  whether  a  bill  of  review  might  not  be  filed :  it  came 
on  again  l9t  March,  1792,  when  it  was  ordered,  by  consent,  that 
die  plaiutiff  should  be  at  liberty  to  amend  her  bill,  so  as  to  make 
it  in  effect  a  bill  of  review,  with  liberty  to  the  defendants  to  plead 
to,  or  answer  it  as  they  might  be  advised. 

The  bill  was  accordingly  amended  by  charging  manifest  error  in 
the  decree,  and  that  under  the  will  of  John  Robinson  Lytton,  the 
plaintiff  is  entitled  as  tenant  in  tail  general  in  equity,  to  the  several 
maiiors  and  other  hereditaments  by  the  said  will  devised,  subject 
to  the  estate  for  the  life  of  the  said  Richard  Warburton  Lytton 
her  father,  and  the  contingent  remainders  to  his  first  and  other 
sons  in  tail  general,  and  to  the  charges  thereon  by  the  marriage  ar- 
ticles of  I5th  April,  1 768,  and  prayed  that  so  much  of  the  decree 
as  she  was  aggrieved  by,  and  of  which  she  complained  by  her  said 
bill,  might  be  reviewed  and  reversed. 

llie  defendant  Richard  Warburton  Lytton,  by  his  answer  to  the 
orinnal  bill,  admitted  the  will,  decree,  and  articles  upon  his  own 

Voi.^  IV.  B  B  marriage. 
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1793;         morriagei  and  stated  that  he  bad  paid  off  aeveral  debU  of  Che  said 
^^^^^  testator,  and.  had  taken  assignments  of  some  of  them,  and  not  of 

XrTTTiMi         others,  to  trustees  for  himself,  arid  submitted  to  the  judgment  of 
«•  the  Court  what  interest  he  look  under  the  several  deeds,  and  th 

MTToir.  decree;  admittii^  that  the  said  decree  was  made  several  years  be* 
fore  the  plaintiff  was  bom,  and  therefore  that  she  was  not  boond 
thereby :  and  claimed,  in  case  the  Court  should  be  of  ofMnioAv 
that  the  devise  to  him  was  good,  to  be  entitled  to  be  repaid,  out 
of  the  estate,  the  debts,  S;c.  he  had  so  paid.  By  bia  answer  to 
the  amended  bill,  he  stated  that  the  said  decree  voa*  prtmonacfff, 
126th  Ju/y,  1764,  and  was  afterwards  duly  entered  and  enrolled, 
and  that  upwards  of  twenty  years  have  elapsed  unce  tlie  time  of 
pronouncing  the  said  decree,  and  the  entry  and  enrolment  theraoff 
and  therefore  submitted  whether  the  plait^^  was  not  bound  ami 
concluded  by  the  said  decree,  and  the  enrolment  thereof;  and 
that  there  was  no  error  on  the  facje  of  the  said  decree,  and 
that  the  plaintiff  was  not  aggrieved  thereby,  and  insisted  omtkt 
said  decree,  the  enrolment  thereof,  and  the  lapse  of  time  oi  up- 
wards of  twenty  years,  in  bar  to  the  amended  bill,  and  the  idiief 
prayed  thereby. 

llie  others  were  only  formal  answers,  submitting  the  interests 
of  the  several  defendants  to  the  judgment  of  the  Court. 

|[  446  }  The  cause  came  on  at  lAncoln's-lnn  Hall,  before  the  preaeiit 

Lord  Chancellor,  on  the  15th  July  last,  and  was  then  urged  by 
Mr.  Attorney-General,  Mr.  Graham,  and  Mr.  Ricliords,  for  tlia 
plaintiff,  but  it  then  stood  over  till  the  present  term ;  when^ 

> 

,  'Mr.  Jttorney-General,  Mr.  Graham,.  Mr.  Richards,  and  Mr. 
Alexander,  argued  for  the  pUintiff  to  the  following  purpose.— 
The  plaintiff  insists  that  the  decree  of  Lord  Nortlungton  is  Cff- 
ibneous,  and  that  she  is  not  barred  by  it.  This  is  not  within  the 
cases  that  have  determined,  that  after  tweuty  years,  a  decree  sfasU 
not  be  reversed  by  bill  of  review.  Edwards  v.  Carrol,  6  Bro.  P. 
C.  466.  Smith  v.  Clay,  Amb.  645.  (ante,  vol.  iii.  p.  639-  ibl): 
the  parties  in  those  cases,  were  not  under  disabilities.  But  diei^ 
has  been  no  case  where  the  rule  has  been  e^Ltended  to  infimts. 
Jenner  v.  Tracy,  and  Belch  v.  Harvey,  3  P.  W.  287.  n.  shew  thil 
length  of  time  will  not  bar  persons  under  disabilities.  Here  the 
plaintiff  did  not  exist  at  the  time  of  the  decree :  it  would  be  a 
monstrous  proposition,  to  suppose  her  bound  by  it.  The  bsr 
from  length  of  time  is  not  established  by  any  positive  law,  bat 
only  upon  principles  of  policy  and  convenience.  Tliia  Court  pro- 
ceeds upon  an  nnology  to  the  statutes  of  Limitation,  which  do  not 
apply  to  infants,  or  persons  under  disabilities,  till  ajfler  the  din 
ability  is  removed. 

Then  the  question  is,  what  the  testator  meant  by  the  words  ta 

failure  of  issue  male  of  his  body :  and  this  is  clear  from  cvii^ 

'  clause  in  the  will.    He  cert;^in1y  meant  in  failure  of  iasueAjfAu 

then 


IN  TBB  Htolt  CovftT  or  ChancsHV.  44fi 

then  wife,  Bot  a  general  failure  of  issue,  and  unless  it  can  be  made         I79S. 

out  that  he  meant  a  general  failure  of  issue,  the  devise  is  not  too  wv«# 

remote;  where  the  intention  of  the  testator  is  limited  to  a  failure        JjTn&n 

of  issue  by  a  wife  then  alive,  that  intention  has  been  effectuated,         Lyttov. 

Jonei  V.  Morgait,  Feame,  329.   (3d  edition)  Wellington  v.  WeU 

liMgion,  iBla.  Rep.  645.  4  Burn  2l65.'(where  it  is  particularly 

said  of  the  decree  in  this  case),  that,  *^  it  was  not  a  determination, 

upon  contest  and  argument,"  French  ¥.  Caddel,.6  Bro.  P.  C.  58. 

This  was  intended  as  a  present,  not  an  executory  devise,  it  w^^  to 

lake  place  immediately  on  his  decease  if  he  did  not  leave  issue 

male  of  his  body  living  at  that  time.     At  the  time  of  making  his 

will,  he  was  in  a  weak  state  of  health,  he  had  a  wife  in   good 

health  and  younger  than  himself.    He  could  not  possibly  lyive  any        [  447  j 

other  issue  male  in  contemplation  than  bsue  by  her ;  he  makes  a 

provision  for  her,  and  appoints  her  executrix.     He  meant  to  act 

upon  the  interest  that  he  had  under  the  marriage  articles,  which 

provided  for  issue  male  of  that  marriage,  and  which  issue  male  he 

could  not  defeat  by  his  will.     Even  supposing  he  had  an  idea  of 

issue  male  by  a  future  marriage,  that  issue  would  take  estates  tail 

by  implication,  which  would  support  the  devise  over;  but  the  true 

construction  of  the  will  is,  if  he  should  not  leave  issue  male  by 

his  then  marriage  living  at  the  time  of  his  death,  which  is  the 

general  sense  of  failure  of  issue,  and  is  not  too  remote. 

Mr.  Soliciior-General,  Mr.  Mansfield,  and  Mr.  Stanley,  for  the 
defendant. — ^The  present  cause  is  of  great  importance,  because 
this  Court  acts  differently  upon  the  property  of  infants  and  other 
persons  under  disabilities,  from  the  Courts  of  law ;  such  persons 
are  bound  here  by  acts  done  whilst  they  were  under  such  disabili- 
ties at  law :  there  when  the  disabilities  cease,  they  are  capable  of 
acting  notwithstanding  judgments  given  during  their  disability. 
Here  an  infant  is  bound  by  accounts  taken  during  her  infancy.  Jit 
law,  if  tenant  for  life  levy  a  fine,  and  the  trustees  for  preserving 
contingent  remainders  do  not  enter,  the  infant  is  not  bound  when 
the  estate  for  life  is  exhausted.  But  there  is  no  case  where  this 
Court  has  overturned  a  decree  pronounced  twenty  years  before, 
because  a  party  has  become  interested  who  was  not  then  in  ex* 
istence.  It  is  true  there  is  no  instance  to  be  produced  to  the 
contrary :  but  the  gentlemen  on  the  other  side  have  shewn  none, 
that  an  infant  so  circumstanced  can  proceed  after  twenty  years. 
This  was  not  one  of  those  cases  where  an  infant  has  a  day  to  shew 
cause.  The  decree  is  binding  on  the  infant.  It  has  been  de- 
termined, that  after  twenty  years,  there  cannot  be  a  bill  of  review, 
and  that  the  time  runs  from  the  decree  pronounced,  Smith  v.  day, 
(ante,  vol.  iii.  p.  639*  n.).  It  has  been  said,  from  the  case  of 
tVeUington  v.  Wellington,  that  ^*  this  decree  was  not  on  an  argu- 
ment/' but  it  appears  by  a  note  of  it,  taken  by  Master  Ord,  that 
was  not  the  case.    Hie  note  is  as  follows :  '^  Warburtan 

B  B  2  y.  Lyiton. 
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179d«         ▼*.  Lytton.    The  onW  question  upon  which  %  doubt  in  this  OM 

^^'v^  aroscy  was  whether  tne  plaintiff,  under  the  will,  would  take  a  te^ 

Lyttom        nancy  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 

LxxToif .        nnale,  or  whether  the  devise  was  void,  and  he  was  to  take  in  fee  as 

heir  at  law  to  the  testator. 

**  The  case  was,  John  Robinson  Lyttoriy  after  sonoe  devises,  and 
subjecting  all  his  estates  to  payment  of  his  debts  and  legacies, 
gave  the  remainder  (in  failure  of  his  own  issue  male)  to  trustee^ 
to  the  use  of  the  plaintiff  for  life,  and  then  to  his  first  and  other 
sons  in  tail  male,  remainder  to  his  first  and  other  daughters  in  like 
manner. 

''  Lord  Nortkifi^ton. — I  am  of  opinion  that  the  devise  over  to 
the  trustees  is  void,  for  bemg  only  in  failure  of  his  issue  male,  it 
is  too  remote,  and  falls  within  the  case  of  Lady  hannbonmgk  % 
FoXy  and  is  therefore  void ;  and  the  plaintiff  must  take  the  estale, 
as  heir  at  law.     Decreed  accordingly  (a)." 

The  objection  to  this  decree  remaining  in  force,  was  not  fint 

made  by  the  defendant,  but  Lord  Thurhw  thought  that  he  coaU 

not  act  upon  it  till  this  decree  was  removed ;  and  therefore  dvs 

bill,  originally  filed  for  other  purposes,  was  turned  into  a  bill  of 

review.     The  inconveniencies  of  removing  this  decree  will  it 

immense.     Mr.  Lytton  was  taught  by  it  that  he  was  tenant  in  fec^ 

subject  to  the  incumbrances ;  he  has  exercised  acts  of  ownership 

u|k>n  the  ertate,  for  which  he  must,  if  lie  is  not  tenant  in  fee, 

be  accountable  to  his  daughter ;  and  this  after  a  lapse  of  twenty^ 

nine  years;  but  if  it  is  her  right,  she  must  have  it,  although  the 

rule  certainly  has  hitherto  been,  that  after  twenty  years  a  decree 

has  been  held  to  be  conclusive ;  as  it  is  absolutely  necessary,  ii 

many  cases,  that  the  Court  should  act  notwithstanding  conttngeat 

rights,  which  was  exactly  the  case  here ;  and  it  has  been  thoogbt 

sufiicient  to  bring  the  parties  having  real  existing  interests  befoit 

the  Court.     {Lord  Chancellor. — 1  cannot  unravel  acts  done  under 

an  old  decree.     But  the  Court  cannot  fix  a  limitation  to  suits,  thit 

is  a  legislative  act ;  and  the  Court  can  only  adopt  the  rule  of  law. 

The  general  rule  is  that  equitable  interests  are  bound  by  tfie  sfeiae 

limitations  as  legal  interests.)    Then,  if  the  decree  is  liable  to  be 

re-examined,  we  contend  that  it  is  right.    It  is  unqnestioBable 

that  a  devise,  ^'  in  failure  of  issue  male  of  the  teste  tor,**  is  tod 

[  440  ]       remote.    Devises  are  circumscribed  by  bounds;  and  if  the  testator 

make  a  devise,  which  the  law  will  not  permit,  his  intent  is  d^ 

feated.     This  is  unquestionably  the  case  where  he  gives  imoo 

failure  of  issue  male  of  his  own  body;  hady  Laneiboroagh  wjRt, 

Forr.  262. 

There  is  nothing  in  the  present  case  to  qualify  the  words,  or 
to  shew  that  tlie  testator  did  not  mean  an  indefinite  failure  of 

(a)  Vide  post,  459» 
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rue :  fhe  charges  have  been  relied  on,  but  they  prove  no  such 
ing ;  so  as  to  the  annuity  to  the  tutor,  and  the  provision  for  his 
ife ;  but  surely  he  might  provide  for  a  wife  who  might  survive 
pi,  without  exclijiding  the  possibility  of  her  dying  and  his  mar* 
ing  again;  nor  does  the  providing  for  the  appointment  to  a 
cant  living  during  Richard  Warburton  Lytton's  minority  shew  it : 
I  these  are  as  consistent  with  his  idea  of  having  a  future  wife, 
id  isstie  by  her,  as  not. 

L^rd  Thurlow,  when  this  case  was  argued  before  him,  and  the 
186  of  Morgan  v.  Jones  cited,  thought  that  case  turned  upon  its 
«cial  circumstances. 

It  was  contended,  on  the  other  side,  that  the  devise  to  Richard 
^arburton  Lytton  was  an  immediate  devise;  and  this  was  main- 
tiled  upon  three  different  groimds.  The  very  uncertainty  intro- 
iced  by  the  gentlemen,  in  this  way  of  ai^uing  tlie  case,  is  a 
rong  reason  to  support  Lord  J^orthington*8  decree,  that  the 
svise  is  to  be  construed  to  be  upon  an  indefinite  failure  of  issue. 

The  first  ground  on  which  the  position  was  maintained  was, 
imt  the  words  "  on  failure  of  issue,"  were  not  intended  to  affect 
le  devise,  but  only  to  describe  an  incumbrance,  till  the  removal 
r  which  the  devise  could  not  take  place;  that  the  estate  of  Richard 
Varburton  Lytton  was  an  immediate  devise,  and  failure  of  issue 
iflle,  did  not  mean  of  all  issue  male,  but  issue  male  by  Eleanora 
trereton. 

The  second,  that  it  was  an  immediate  devise,  but  describing  an 
rent,  failure  of  issue  at  the  death  of  the  testator. 

Thirdly,  It  was  admitted,  the  event  was  a  general  failure  of  issue, 
at  that  it  was  an  immediate  devise  of  an  estate- tail,  to  the  tes- 
ilor^s  own  issue,  and  the  devise  to  Richard  Warburton  Lytton 
Rs  a  remainder. 

niiat  learned  men  can  contend  any  proposition  on  three  such 
icompatible  grounds,  affords  a  strong  reason  for  abiding  by  the 
lear  sense  of  the  words  of  the  devise.  This  degree  of  congruity  is 
t  least  necessary^  that  persons  who  have  to  determine  the  question 
Aj  form  one  opinion  upon  it. 

*On  tiie  first  construction,  that  the  words  are  intended  to  de* 
rrfbe  a  certain  incumbrance  on  the  estate,  Jones  v.  Morgan  has 
een  cited.  T*hat  certainly  was  a  peculiar  case.  There  the  es- 
ite  was  settled  by  the  marriage  setdement  upon  the  sons  of  the 
larriage;  there  were  two  sons  of  the  marriage  living.  The 
sfltator  took  notice  of  the  settlement,  and  did  nothing  in 
ontraventiun  of  it.  He  disposed  of  lands  which  he  had  pur- 
hased ;  and  if  his  sons  should  die  without  issue,  then  he  gave 
ad  devised  the  remainder.  So  that  he  adverted  to  its  being 
n  interest  in  remainder  of  which  he  was  disposing.  He  then  pro- 
eeded  to  limit  the  estates  to  the  first  and  other  sons  of  Thomas 
lor!!;an,  ami  appointed  his  wife  guardian  of  the  children  till  they 
'lould  attain  twenty- one.  The  question  there  was,  whetlier 
le  devise  to  Thomas  Morgan  was  not  void,  as  a  devise  over  after 
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failure  of  issue  male;  the  judges  of  the  Kingfs  Bench  were  of 
opinion,  on  a  case  sent  from  the  Court  of  Chancery,  that  the  issue 
of  a  second  marriage  was  not  in  the  testator*s  vie\i^,  and  that  it  was 
a  remainder  after  an  estate  tail.  The  Lord  Chancdlor  was  of 
opinion  with  the  judges,  that  a  second  marriage  was  not  in  view; 
but  as  to  the  estate-tail,  he  thought  himself  bound  by  the  case  of 
Lanesborough  v.  Fof.  It  was  affirmed  in  the  House  of  Lords,  oa 
the  ground  taken  by  the  Lord  Chancellor,  that  it  meant  issue  bj 
the  present  wife.  '^Che  only  ground  upon  which  that  case  can  be 
supported,  is  that  it  was  an  executory  devise,  subject  to  the  event 
I  of  the  testator  having  issue  by  his  then  wife.  It  would  have  been 
of  great  importance  in  that  case  if  Sir  William  Morgan  bad  married 
a  second  wife,  and  had  a  son. 

The  effect  of  the  words  of  one  will,  when  carried  into  another, 
must  be  taken  with  all  their  consequences;  this  would  be  a  suffi- 
cient reason  for  holding  Jones  v.  Morgan  no  authority  but  wbefe 
the  particular  case  applies.  All  the  devises  there  are  ezpresdj 
such  as  to  shew  that  tlie  testator  was  disposing,  subject  to  tbe  in- 
cumbrance of  having  two  sons  who  must  take.  In  that  case  too, 
he  made  the  wife  guardian  of  the  children,  which  was  inconaisteat 
with  his  providing  for  the  issue  of  a  second  marriage. 

In  the  present  case  the  will  is  far  from  being  consistent  with  the 
marriage  articles.  With  respect  to  the  wife,  she  was^  by  the 
articles,  to  take  in  different  events,  ^500  and  «£700  a  year  far 
life.  By  the  will  he  gave  her  Knebworth  for  life,  in  aatisfaction 
of,  not  in  conformity  to,  the  articles ;  he  gave  her  the  use  of  hii 
house  and  park  in  case  she  chose  to  reside  there ;  which  he  conU 
not  do  as  against  his  issue  by  her ;  therefore  he  did  not  mean  to 
give  it  subject  to  the  incumbrance,  but  in  satisfaction  of  the  in- 
cumbrance :  and  by  ^*  issue  male  '*  he  must  have  meant,  ^  issue 
male  of  a  future  marriage,''  rather  than  of  that  marriage:  the 
words  import  a  probability  that  Richard  fVarburton  LyiUm 
might  not  come  into  possession ;  therefore  the  gift  to  him  was  not 
immediate.  The  devise  is  so  repugnant  to  the  articles,  that  it  ii 
impossible  to  say  he  meant  it  subject  to  the  incumbrance  created  by 
ifaem.  We  submit  therefore  that  the  intent  of  the  testator,  in  Uui 
iievise,  is  clear  and  plain. 

Suppose  there  had  been  issue  male  by  Ekanora  Brereiom  bon 
after  the  will,  and  the  testator  had  then  died ;  such  issue  mtk 
would  have  been  entitled  to  an  estato-tail,  subject  to  the  ;C700  a 
year,  llie  question  would  have  been,  whether  the  testator  would 
have  been  bound  by  the  articles. 

Suppose  he  had  had  issue  male  by  a  second  marriage;  it  is  coi^ 
tended  it  would  have  been  a  revocation  of  the  will :  but  it  coaU 
not  be  so  as  to  the  charge  of  debts  and  legacies. 

The  will  is  intelligible  throughout,  if  he  thought  himself  not 
boqnd  by  the  articles ;  but  it  is  mconsistent  if  to  ^  taken  subject 
to  tbo  articles* 

Thif 
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..  Thittis  a  case  ki  which,  whatever  tnry  be  the  inclination  of  the  1703* 

Court,  to  confine  it  to  the  issue  by  Eleanora  Brereton,  the  Court  >rfv«^ 

OMiQot  so  confine  it.  If  there  is  not  sufficient  in  the  will  to  give  it  LYrroii 
that  coostmction,  there  is  not  enough  to  contradict  the  express  LTinmi. 
words.  The  rule  of  hiw  is,  that  the  natural  sense  of  the  words  r  a^o  V 
must  prevaiL  "*         -* 

It  is  equally  a  fiiture  devise,  whether  he  means  issue  by  the  pre- 
wmt  or  a  fu|ure  marriage. 

-  •  Tbe  second  ground  admits  that  the  devise  does  not  mean  subject 
to  an  incumbrance :  but  that  it  is  upon  an  event,  the  failure  of 
isiue  male.  The  case  of  Wellington  v.  fVellifigioii,  (4  Burr.  2  iH^.) 
was  argued,  at  least  on  this  ground,  that  there  is  a  distinction  be- 
tween **  default  of^  issue^  VLud^^onfmlure  of  issue,"  that  the  lat- 
ter 8upposeii:that  issue,  will  exist,  die. other  xloes  not,  and  was  con- 
Mient  with  there  never  being  issue,  as  well  as  the  issue  dying  in 
hie  life-time.  The  case  might  be  decided  without  that  distinction. 
It  might  be  of  great  importance,  for  if  ^'on  default"  does  not 
«ean  tbe  same  as  ''in  failure "  many  cases  could  not  be  supported. 
Mr.Blachtdue  admitted  that,  if  the. distinction  could  not  prevail, 
be  could  not  support  the  devise  after  a  general  failure  of  issue. 
There  was  nothing  in  that  will  inconsistent  with  its  being  an  imme- 
diate devise  at  the  death  of  the  testator.  Bat  here  it  is  in  contem- 
plation that  Richard  Warburton  Lyttaa  might  not  take,  in  French 
Y*  Caddel,  6  Bro.  P.  C.  58.  the  ground  on  which  it  was  determined 
ja  not  clear,  tliere  could  not  be  a  dohbt  about  tlie  intention,  but 
it  would  have  been  difficult  to  have  determined  that  the  devise 
there  was  good,  without  overturning  the  doctrine  of  Lanesborough 
yi*  F0X9  and  other  cases.  The  ground  on  which  it  was  argued, 
was  that  the  words  described  the  event  of  a  general  failure  of  issue. 
Determinations  to  the  same  effect  have  been  made  on  the  words 
"  default  of  issue  "  with  respect  to  personal  estate ;  and  it  has  been 
wiifiM-miy  decided,  that  unless  there  were  words  to  tie  it  up  to  the 
time  of  the  testator's  decease,  such  a  gift  was  too  remote.  I'he 
caees  on  real  and  personal  estates  are  collected  in  Fearne. 

The  third  ground  on  which '  it  is  argued  admits  that  the  words 
describe  an  indefinite  failure  of  issae,  but  that  an  estate-tail  must 
be  implied  to  the  issue  of  the  testator.  In  the  case  of  Lanesbo- 
rough  V.  Fox,  all  the  judges  held  that  Lord  James  did  not  take  an 
ealate  tail  by  implication.  That  wis  a  devise  of  a  reversion  in  fee 
ef  an  estate  settled  on  the  marriage  of  Jame^,  and  the  words  were 
*f.  ID  failure  of  issue  of  the  body  of  the  said  Jam^  Lane^  and  for  [  453^] 
want  of  heirs  male  of  my  body,  to  his  daughter."  And  in  Jones  v. 
Morgan,  where  the  same  ground  was  thrown  out  in  aid  of  the 
ethers,  the  Lord  Chancellor  end  judges  in  tlie  House  of  Lords 
thought  it  would  not  do.  Hiese  are  cases  against  an  estate-tail 
being  raised  by  iniplicadon.  There  are  no  cases  of  an  estate-tail 
beiugrabcd  by  implication,  except  where  the  gift  is  to  the  heir  at 
law,  or  a  person  who  takes  in  exclusion  of  the  heir  at  law.     In 

IValter 
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ItdS.         Waiter  v.  Drew,  Com.  Rep.  372^  the  words  were,  *^  if  mt  sdn 

vi«r/^  fVilliam  should  happen  to  die,  and  leave  no  issue  of  his  bodji 

I^VTTOH        ifien  and  in  that  case,  and  not  otherwise,"  he.  gave  bis  famds  to 

liYTTOM*       Richard,  his  sou ;  here  the  first  son,  fVilltam^  was  held  to  take  an 

^tate-lail  by  implicatiou,  because  otherwise  he  would  have  takea 

the  whole  as  heir,  and  therefore  that  the  words  would  reduce  hii 

interest.    The  operation  of  the  will  was  not  to  devise,  but  to  iinit 

the  estate ;  but  here  the  words  could  uot  limit  the  operation  of 

die  devise,  and  therefore  could  not  give  an  estate  tail  bj  m^ 

cation.    There  are  no  words  to  exclude  the  heir  at  law  takaf 

generally.    It  is  impossible  to  make  any  thing  of  this  argtiaent  ia 

tius  case. 

There  is  nothing  in  the  wiU,  from  which  it  is  neceasanly  to  be 
implied  that  he  made  the  will  in  contemplation  of  the  airlicles; 
therefore  the  words  must  have  their  general  sense,  and  it  b  at  least 
as  probable,  that  he  meant  a  fiiiliu^  of  issue  by  another^  as  by  iIm 
present  marriage. 

.  The  words  must  have  thor  ustial  senae,  imless  they  are  shews  Is 
\^  used  in  some  other ;  and  that  not  being  the  case,  tha  decree  ii 
^ght,  and  ought  to  be  affirmed. 

Mr.  AUorney^Gefieral,  vol  reply. — I  admit  that  a  devise  «i 

failure,  or  tn  default  of  i^sue  male  of  the  testator  (for  I  do 

not  mean  to  take  the  distinction  'between  the  two  expreasioni) 

where  expressed  in  these  terms  generally,  will  be  too  remote^ 

and  void. 

On  the  other  hand  it  is  dear,  especially  with  respect  to  p«- 
sonal  estate,  that  tlie  Court  will  lay  bold  of  the  slightest  circuift- 
stance,  to  narrow  the  general  constructiou  of  those  words;  that  the 
Court  has  not  given  the  same  latitude,  in  the  case  of  real  estate,  I 
must  admit,  though  I  cannot  account  for  it. 
[  454  ]  In  Forth  v.  Chapman  (1  P.  W.  663.)  different  senses  vi-eire  gisai 

to  the  same  expressions,  with  respect  to  the  dtfiiereut  apeeies  of 
estate ;  but  from  the  case  of  Porter  v.  Bradley  (3  T.  R.  143.)  we 
find  that,  distinction  begins  to  be  doubted. 

If  it  appear  that  the  testator,  by  failure  of  issue,  meant  utne  if 
his  present  wife,  or  not  leaving  issue,  or  if  his  issue  should  die,  the 
will  must  have  its  effect. 

Here  it  is  said,  that  he  meant,  if  he  had  a  son  by  anodier  wif^ 
tliat  son  should  take.  It  is  clear  that  if  he  had  a  daughter,  he  iU 
not  mean  that  she  should  take.  It  is  sufficient  for  my  client,  thit 
(by  accident,  if  you  will)  he  had  no  son  by  another  wife. 

All  these  cases  are  considered  as  cases  of  hardship ;  tiiey  are,  is 
fact,  only  cases  of  surprise  upon  the  testator,  which  the  Coolt 
cannot  help. 

The  question  in  this  case  is,  whetlier  attending  to  the  rules  of 
construction  usually  applied  to  discover  the  intention  of  testatorSf 
the  testator  has  not  clearly  expressed  his  intention. 

Ai 


As  to  the  right  of  the  pluntiff  to  coiM  into  Court-^l  am  xewif         1703. 
to  admit,  that  where  a  devise  has  beea  acted  under  for  twenty         \^sf^ 
yean,  it  is  a  good  reason  for  not  opening  the  question  again.        Irmov 
With  respect  to  the  present  decree ;  I  say  nothing  as  to  persons         .   ^*  . 
ttBder  disabiluies,  as  infants,  feme  coverts,  or  non-existmg;  1  am 
not  discussing  what  is  the  conseciuence  of  their  coming  after  their 
disabilities  are  removed ;  because  it  is  unnecessary  in  this  case.    In 
cases  where  sales  have  been  decreed,  and  purchasers,  Sfc.  would  be 
aflEected,  it  may  be,  that  from  necessity  sudi  decrees  will  bind  par- 
lies, though  under  disabilities  at  the  time ;  but  where  the  decree 
has  not  been  carried  into  execution,  there  can  be  no  objection  to 
letting  such  parties  in. 

What  is  tliere  in  this  decree  to  shut  out  the  present  plaintiff  from 
having  the  matter  again  discussed  i 

!  Lord  Northington  has  subjected  the  estate  to  payment  of  debts,  [  455  } 
funeral  expences,  and  legacies;  there  is  only  one  purpose  for 
which  the  decree  was  to  act  upon  the  estate  of  L^ioth  the  fether, 
91x1  the  only  difficuky  was,  as  to  the  conveyance  of  die  estate  to 
|um,  Mrhether  it  should  be  the  fee  intire,  or  agreeable  to  the  uses 
of  the  will*  How  does  the  principle  of  necessity  apply,  as  between 
\am  and  his  daughter  i  The  cause  was  never  brought  on  for  ftir^ 
ifaer  directions,  and  no  conveyance  has  ever  been  made;  therefore 
^  principle  of  necessity  does  not  apply. 

.  Lord  Thurlow  was  of  opinion,  in  the  Selby  cause,  that  it  was 
ijifficult  to  find  a  principle  to  bind  evto  a  person  who  was  a  party 
fo  it,  as  to  a  part  of  the  decree  which  was  unnecessary  as  to  hinu 
Here  the  decree  has  not  ordered  any  thing  to  be  done  inconsbtent 
'with  the  claim  of  the  present  plaintiff. 
'    Then,  to  consider  what  was  the  meamng  of  the  will. 

Lytton,  the  testator,  was  clearly  bound  by  the  articles,  though  at 
the  time  of  their  execution  he  was  an  infant  (a). 

lu  Dmry  v.  Drury  (5  Bro.  P.  C.  570.)  it  was  held  that  a 
female  infant  was  bound  by  a  marriage  settlement.  The  same 
point  was  held  in  this  Court  in  Duryotd  v.  Lane  (ante,  vol.  i. 
p.  106.)  it  was  a  contract  which  either  of  them  might  affirm.  In 
this  case  they  suffered,  after  he  was  of  age,  a  recovery,  which  was 
covenanted  by  the  articles  to  be  suffered.  Could  Lt/tlon,  the  tes 
tator,  say  that  his  estate  was  bonnd,  witliout  binding  him  ?  If  his 
estate  was  not  bound  by  reason  of  his  infancy,  her's  would  not  be 
so  on  account  of  her  infancy,  but  be  took  jf  3,000,  part  of  her 
estate.  Lord  Nort/ungtottt  in  his  decree,  thought  La/ttan  bound 
)iy  the  articles ;  he  considered  the  Jj?  10,000  as  a  debt  on  the  estate, 
which  it  could  not  be,  unless  I^Hon  was  bound  by  the  articles ; 
and  if  he  was  bound  as  to,  the  x  10,000,  there  is  no  reason  why  he 
^ould  not  be  bound  throughout.    The  Court  will  not  sappese 

(a)  Ed.  TomL  vol.  iii.  492.    8.  C.  S  Eden,  39.  60. 

him, 
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.1?^.         Mny  \rhen  be  nmde  the  will,  forgetful  of  the  obligation*    He  knew 
^^-^^t  tiie  nature  of  his  right,  that  he  bad  the  estate  fiillj,  except  saiigect 

byttoii        to  issue  male  by  Eleanora  Brereton. 

I^yjjl^^  Then  he  makes  aifill  which  would  have  the  same  effect,  ¥4i6- 

ther  he  used  the  expression  made  use  of  here  itr  not ;  be  m^t 
suppose  his  wife  would  survive  him;  then  by  **  failure  of  issas 
male"  he  must  mean  *'  issue  male  by  her;"  and  he  considered  die 

[  456  ]  event  of  the  issu^  male  by  her  so  little  probable,  that  it  would  be 
a  present  devise  upon  his  tieeptb. 

Why  does  he  make  provisions  mconsistent  with  the  articles?— 
Because  he  took  it  for  granted  that  issue  male  would  never  ariKi 
or  that  he  should  not  marry  again,  and  have  issue  male.  He  con- 
sidered his  present  situation,  only  considering  his  wife  as  a  widow 
without  children.  The  case  that  lie  contemplated  has  bappeoeit 
and  it  is  not  my  business  to  consider  what  his  intention  was  ii 
other  events.  '* 

.  With  respect  to  the  charges,  the  words  ^  faildre  of  issue  malc^ 
must  be  implied ;  for  be  could  not  give  such  charges  as  against  Ui 
issue.  The  true  construction,  therefore,  of  the  charge  of  debts  iiil 
legacies  is,  I  give  them  as  1  can  give  them ;  that  is,  in  the  conba- 
f  eocy  of  having  no  issue  male  by  that  marriage ;  he  has  not  ex- 
pressed any  intention  as  to  issue  by  any  other  marriage* 

The  difficulty  of  the  other  construction  would  be,  that  tba  de- 
vise, as  to  the  charges,  would  be  to  take  place  on  failmre  of  issue 
male  of  the  present  marriage,  but  not  as  a  devise  till  after  a  geneiil 
~^  Ailare  of  issue;  the  provision  for  the  wife  is  consistent  with  ^ 
articles  which  had  provided  for  her,  £500  a  year  in  one  eveik^ 
;S700  a  year  in  another. 

As  to  the  cases,  they  prove  that  the  words  ^  fiiulure  of  issue* 
may  be  used  in  the  special  sense  of  '*  issue  by  my  present  wife  f 
Jones  v.  Morgan,  Wtllin^on  v.  Wellington,  and  French  v.  Caddd, 
all  shew  that  if  the  conscience  of  the  Court  is  satisfied,  that  tiie 
testator  used  the  words  iri  that  sense,  it  vrill  do  what  he  meant 
should  be  done.  In  Jones  v.  Morgan,  the  words  were  strong  to 
shew  he  meant  issue  by  any  other  marriage  as  well  as  by  the  pre- 
sent ;  but  the  Court  thouj^t  that  by  making  the  wife  guardian,  lie 
contemplated  her  surviving  him.  The  case  of  Wellington  ▼•  Wd- 
lington  is  decisive  of  the  present.  As  to  French  v.  Caddel^  die 
argument  drawn  from  it  is  quite  mistaken.  As  for  Lady  LanO' 
borough  V.  Fox,  by  the  settlement  there  was  an  estate  tan  in  re- 
mainder;  by  the  will  there  vras  an  estate  tail,  in  failure  of  issue 
male  of  the  testator ;  besides,  he  could  not  mean  to  give  a  life 
estate  after  a  general  failure  of  issue.  The  case  is  neither  more 
nor  less  than  Uiis,  that  a  person  having  a  reversion  after  estates 

£  457  ]  aettled  on  the  marriage  of  his  son,  by  giving  that  reversion,  shews 
he  means  after  the  failure  of  such  issue  as  the  settlement  provided 
/or.  - 

Then 
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Tlien  it  comes  to  this,  that  the  practice  will  allow  your  Lordr         179^> 
nbip,  if  you  are  satbfied  in  your  conscience  that  he  meant  to  give  >^^^^ 

«n  estate,  to  take  place  at  his  death,  to  adopt  that  construction.  Lvnov 

If,  before  the  cause  had  come  on  for  further  directions,  a  child        Lvnoi • 
had  been  bom,  who  could  take  under  the  will,  the  Court  would 
have  heard  that  child  before  it  made  its  deiiree. 

Mr.  Dunning^  in  Wellington  v.  Wellington^  said  the  decree  ia 
this  case  passed  without  argument :  and  by  the  note  produced, 
it  does  not  seem  to  have  been  much  considered  ;  and  when  it  was 
on  before  Lord  ThurloWf  he  expressed  great  doubt. 

lA>rd  Chancellor  said,  he  tliought  the  case  worthy  of  great  con- 
sideration, as  the  defendant  had  been  induced  to  treat  the  estate  aa 
his  own ;  and  as  the  daughter  was  of  age,  such  an  arrangement 
might  be  made  as  to  render  a  decree  unnecessary :  tliat  the  testa- 
tor's unfortunate  contemplation  of  th^  possibility  of  future  issue 
stood  in  the  way  of  every  thing. 

The  cause  stood  over ;  and  this  day  (12t(i  November)  the  cause 
stood  for  judgment. 

Lord  Chancellor  stated  the  case,  and  spoke  to  the  following 
eJRect: — 

Immediately  after  the  death  of  John  Robinson  lA/tton^  a  bill 
was  filed  by  the  present  Richard  Warburton  La/tton,  by  his  next 
lUend,  claiming  as  heir  at  law. — ^The  cause  was  heard  in  1764, 
and  a  decree  made,  by  which  it  was  declared  that  the  limitation, 
being  after  a  general  failure  of  issue,  was  too  remote,  and  that  he 
took  as  heir  at  law.  Accounts  were  directed  to  be  taken,  and 
Whitens  charge  of  ^'10,000  was  decreed  to  be  a  charge  upon  the 
estate.  It  appears  that  after  the  decree  the  accounts  were  made 
up,  an  inventory  of  the  furniture  at  Knebworth  was  made  out, 
and  debts  were  paid  ;  but  there  was  no  further  application  to  the  [  458  ] 
Court. 

In  1 768  Richard  Warburton  Lytton  married^  and  by  articles 
made  himself  tenant  for  life,  remamder  to  issue  male,  but  there 
was  no  limitation  to  daughters,  and  provision  was  made  for  the 
wife.  The  only  issue  of  that  marriage  is  a  daughter,  the  present 
plaintiff. 

15efore  she  came  of  age  she  filed  a  bill,  which  has  been  turned 
into  a  bill  of  review,  praying  to  reverse  the  former  decree. 

The  preliminary  objection  is,  that  after  twenty  years  from  the 
decree  enrolled,  there  can  be  no  bill  of  review. 

1  shall  not  take  up  much  time  on  this  subject,  as  I  am  clearly 
of  opinion,  that  this  bar  cannot  be  objected  against  an  infant, 
or  any  person  under  the  disabilities  specified  in  the  statutes  of 
limitation. 

limitation  of  suits  is  not  a  judicial  power,  but  a  legislative 
«enc«    The  jules  of  limitation  are  not  matter  of  policy,  but  oC 

positive 
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positive  hw.  Expedit  ReipubKea  nt  zit  finis  Utium,  but  tbisii 
not  the  business  of  the  juoge^  for  that  would  be  jus  dart  not  jus 
dicere. 

Lord  Guildford  says,  there  was  no  limitation  of  time  for  a  biO 
of  review^  and  this  continued  the  rule  during  his  life. 

But  afterwards  there  was  an  alteration ;  tibe  stat.  11  8c  12  Ff.  3. 
limited  the  time  for  writs  of  error  to  reverse  judgments  at  law. 
'  A  decree  of  this  Court  is  a  judgment  at  law.  Lord  Camden, 
in  giving  judgment  in  Smith  v.  Clay  (ante,  vol.  iii.  p.  639;  n*) 
expressly  says^  diat  equitable  rights  are  subject  to  the  same  ban 
as  legal  rights :  and  it  is  so  where  this  rule  can  apply :  but  it  is 
not  so  when  against  infants,  or  till  five  years  after  they  attain 
their  age. 

Then  there  is  no  objection ;  the  accounts  may  now  be  takeo 
just  as  they  might  have  been  at  first  under  the  decree.  No 
diird  persons  are  affected,  it  rests  between  the  father  and 
daughter. 

The  next  question  is,  whether  Lord  Northingtom^s  declaration 
that  the  devise  is  too  remote,  be  well  founded. 

There  is  no  person  I  more  respect  than  hord  NortMngton: 
but  this  case  does  not  appear  to  have  been  determined  after  that 
deliberation,  which  will  give  it  the  sanction  due  to  a  decree  of 
Lord  Northington. 

I  attended  the  Coivt  at  that  time,  and  have  no  recollection  of 
Ihe  case.  It  seems  by  the  note  to  have  passed  without  argomeoti 
and  solely  on  the  ground  of  Lady  Lanesborough  v.  Fox  (a).  The 
declaration  was  unnecessary  at  the  time ;  for  every  direction  that 
was  given  might  have  been  so  without  the  declaration ;  it  was 
not  necessary  to  consider  what  interest  Mr.  Lytton  took  in  the 
estate :  the  trusts  of  the  will  ynight  have  been  as  well  executed 
,  without  it.  The  question  would  not  arise  until  it  was  considered 
who  were  to  be  parties  to  the  conveyance.  Lady  Lanesboroush 
y.  Fox,  was  considered  as  governing  this  case;  but  when  fairly 
examined,  there  cannot  be  a  greater  dissimilitude. 

Lady  Lanesborough  v.  Fox  is  not  only  right,  but  the  result  of  it 
was  fo  affirm  the  intention  of  the  testator,  not  to  contradict  it 
That  case  had  a  great  course  of  futurity  in  view. 

The  applying  the  same  rule  to  a  will  which  was  to  take  place 
on  the  testator^s  decease,  cannot  be  just. 

Compare  the  circumstances  of  the  pres^it  case  with  that,  under 
the  circumstances  of  the  family.  Here  the  testator  had  had  o^ 
^bild  for  several  years,  his  only  child  was  just  dead.  The  de- 
visee was  his  next  and  immediate  heir,  but  he  introduces  it  by 


(a)  The  Editor  has  searched  Lord 
Northinglo%*s  MSS.  for  a  note  of  thig 
eaittSy  but  baa  not  been  able  to  fihd  any 
(race  of  it  whatever.  There  is  a  short 
note  of  ihe  cast  hi    Serjeant  Hill's 


MSS.  Tol.  28.  209.  bat  it  cootaiM 
nothing  but  the  words  of  the  deviM 
and  of  tlie  decree.  There  it  no  notice 
of  cither  arguments  of  covuse),  or  any 
obscrrations  of  the  Court. 

the 


IN  THt  High  Covbt  op  Chancbey. 

ike  words  ^  in  failure  of  issue  male."  Could  this  mean  more  1393* 
thao  to  take  on  the  events  which  alone  prevented  the  estate  from 
being  the  subject  of  an  immediate  devise?  He  certainly  had  the 
Hticles  in  his  contemplation.  There  waa  no  prospect  of  issue  at 
die  time.  It  was  not  like  Lord  Ijonesborough's  case,  who  had 
issue,  and  might  have  many  more. 

It  would  be  a  harsh  construction  that  Lyiton  (the  testator) 
had  here  the  idea  of  future  issue  in  contemplation,  and  an  in* 
ilefinite  failure  of  that  issue ;   he  meant  to  give  an  immediate 
eatate  in  possesion  at  his  decease ;  every  clause  in  the  will  shews       [  46O  j 
tkis  intentiou. 

The  other  cases,  Jones  v.  Morgan ;  Wellington  v.  Wellington ; 
aM  French  v.  Caddel,  were  all  cases  were  taking  the  words 
strictly  and  construkig  them  blindly,  without  considering  the  cir^ 
oumstances,  would  have  been  upon  a  general  failure  of  issue,  and 
iferefore  void. 

With  respect  to  Jones  v.  Morgan,  I  have  a  very  full  note  of 
XiOrd  Mansfield^s  judgment  {a\  to  which  I  refer,  on  account  of 
the  clear  manner  in  which  he  states  the  ground  of  decision.  He 
there  says,  '^  Now  it  has  been  truly  said,  that  to  construe  a  wili^ 
the  intent  of  the  testator  is  to  be  taken  front  the  whole  will 
together,  applied  to  the  subject-matter  to  which  the  will  relates : 
if  that  be  agreeable  to  law  it  must  govern ;  if  the  intent  be  clear, 
but  not  agreeable  to  law,  it  is  void  and  null.  If  the  intent  be 
dear  and  agreeable  to  law,  no  matter  what  words  the  testator  has 
■Bade  use  of,  tlie  courts  of  Justice  where  the  questions  arise,  must 
adapt  and  model  his  clear  mtent,  in  such  manner  as  he  himself 
siiight  have  done,  if  he  had  made  use  of  apt  and  legal  terms. 
Another  thing  that  has  been  said,  (and  it  is  unfortunate  when 
words  happen  to  be  made  use  of  in  the  determination  of  causes, 
without  a  precise,  clear,  definite  idea  annexed  to  tiiem ;  for  the 
gieat  disputes  of  the  world  aiises  upon  words)  a  great  dispute  has 
been  made,  of  what  is  a  necessary  implication ;  that  a  necessary 
implication  must  mean,  that  where  there  is  a  natural  impossibility 
that  it  should  be  otherwise  :  there  never  was  such  a  construction 
put  upon  it  as  a  necessary  implication.  It  is  that  implication 
which  arises  upon  the  words  the  testator  has  made  use  of,  that 
dearly  satisfies  the  Court  what  was  lus  meanings  and  that  as  put 
in  opposition  to  a  conjecture ;  you  are  not  to  conjecture  what  would 
have  been  the  testator's  meaning,  if  he  had  had  the  whole  case 
before  liim,  and  if  he  had  thought  of  such  an  event,  what  the 
testator  would  have  said  upon  it:  that  is  a  conjecture:  you  must 
find  out  his  meaning,  whether  expressed  or  implied,  from  his 
words :  and  if  it  is  an  express  meaniuSy  and  he  has  made  use  of 
inaccurate  words,  you  must  construe  his  rvords:  if  they  are  words 

(a)  Thii  is  the  same  as  ibc  one  publlifhed  iji  the  Appendix  to  the  last  edition 
«f  Feanie,  68U. 

of 
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179S*         of -Berne  or  declarations  which  are  no  ways  accurate  h)i  legd 
phraset  you  must  see  dearly  that  it  is  the  testator's  meaimii: 


;»»i- 


meaimii 
Jjrnom  and  if  the  testator's  meaning  is  doubtful,  if  a  court  of  jostiee 
Ifli^^  cannot  say  they  are  satisfied  his  intention  was  so,  the  whqie 
will  be  void  for  uncertainty^  Therefore  a  necessary  inqUkaiM 
is  that  which  leaves  no  room  to  doubt ;  it  is  not  an  implication  upm 
CQtgecture ;  you  are  not  to  conjecture  what  he  would  have  done 
in  an  event  he  never  thought  of;  that  will  not  do;  and  maqr 
!  cases  have  been  determined   upon  that  one.     I  mentioned  As 

*"  .  ' :  great  case  of  Coryton  v.  Hefyar  (a),  in  1745^  detenaioed  bj  Laid 

Hardwicke,  where  a  man  by  his  will,  meaning  to  make  a  m^ 
4'iage  settlement,  devises  to  ji.  and  to  prevent  the  entail  heiaf 
barred,  by  his  having  no  freehold,  he  devises  to  jtf.  for  mneU^ 
nine  years,  and  then  goes  on  to  make  the  settlement,  aod  tat 
drawer  omits  to  say,  '  for  ninety-nine  years,  if  he  should  so  htig 
live/  the  great  question  there  was  whether,  by  implication,  tin 
words,  '  ^  he  should  so  long  live'  should'  be  added.  It 
not  a  necessary  implication ;  it  was  not  impossible  that  be 
a  term  of  ninety-nine  years :  but  there  Lord  Hardmcke^  opoa 
going  through  dl  the  argument,  and  upon  the  nature  of  d» 
min^,  was  convinced,  and  every  body  else,  equal  to  a  dem<Nh 
stration,  that  the  testator  meant  ninety-nine  years,  if  he  sbooU 
so  long  live,  and  not  a  term  of  ninety-nine  years,  and  so  tbe 
waa^  adjudged."    The  converse  of  that  case  was,  a  case 

this' very  estate  was  the  subject,  Amhurst  v.  Lytton,  which     

the  House  of  Lords.  It  is  best  reported  in  Fitzgibbon^  99. 
There  was  no  reason,  in  that  case,  why  the  testator  should  asl 
^ive  his  mother  the  term  of  one  thousand  years,  but  it  was  hel^ 
%t  was  only  his  intention  to  give  her  the  money,  and  that,  fiurthir 
than  securuig  that,  die  term  should  attend  the  inheritance. 

It  is  manifest  here  he  had  no  intention  of  giving  an  estate  afkt 
a  general  failure  of  issue.    The  circumstances  of  the  ^  testatsr 
and  his  family  have  always  been  taken  into  consideration  in  these 
cases. 
Reverse  the  declaration  made  by  Lord  Northington(b). 

(a)  Since  reported,  2  Cox,  340.  See  (6)  The  wliole  doctrine  apoD  tUi 

it  cited  by  Lord  Narihingtont  in  the  subject   is  contained  in  Feanic  Ei. 

case  of  tbe  Emi  qf  N^iihMMberkmd  ▼•  Dev.  444,  and  the  aotes  of  the  my 

Em-l  rf  BfremmUf  1  Eden,  446,  and  tha  learned  Editor. 
Editor'k  note. 
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JacksoNi  Widow,  and  Others,  v.  Jacksok  and  Others. 


Rolls,  iitii^w. 


"DY  settlement  previous  to  the  marriage  of  William  and  Maty  FatbeiMMMif 
■*^  Jackson f  (the  father  and  mother  of  Matthew  Jackson,  the  tenant  for  life, 
plaintiff's  late  husband)  bearing  date  l6th  and  \7\h  Sq>tember.  T^^na^^' 
175^9  certain  premises  in  Lackenlnf,  and  an  undivided  third  part  of  mainder,  of  tn 
die  manor  of  Brotton,  in  Cleveland,  Yorkshire,  were  conveyed  to  estate,  a  settie- 
Ihe  use  of  WiUiam  Jackson  for  life,  remainder  to  trustees  for  pre-  ™herelnwiwMa 
Bcn^ng  contingent  remainders,  remainder  as  to  part,  to  trustees  to  power  for  the 


Mith  remainders  over,  enter  into  a  ge- 

The  marriage  took  effect,  and  Aere  were  issue  thereof  John  ("^[Jhourredtoa 
Jackson,  who  died  before  November  nS7,  unmarried  and  with-  or  referring  to  tiie 
cmt  issue,  Matthew  Jackson,  late  husband  of  the  plaintiff,  and  tli6  power)^t  the 
defendant  William  Jackson.  tTeWriiSSh., 

B  J  indentures  of  lease  and  release,  1st  and  2d  November,  17879  shall  make  a 
John  Preston,  the  surviving   trustee    in    the  former    indenture,  jointure  on  a 
William  Jackson  and  Mary  his  wife,  and  Matthew  Jackson  their  ^("fei'The  ftt^ 
•Uest  surviving  son,  conveyed  the  premises  comprised  in  the  in-  dies  within 
dentures,  to  a  trustee,  for  making  him  tenant  in  the  praecipe,  in  twelvemonths; 
cwder  to  the  suffering  a  recovery,  the  uses  of  which  were  to  ^"J^Sj^Sd 
enure,  as    to  the  premises  in  Lackenby,  to  the  use  of  William  aies,  withoat 
Jackson  the  father,  in  fee,  and  as  to  the  premises  in  Brotton,  to  making  any  set- 
the  use  of  the  same  trustee  for  a  term  of  1000  years,  upon  the  ^^^^"fs'b^^nd 
trusts  therein  declared  and  subject  thereto,  to  the  use  of  Williani  in  the  hands  of 
Jackson  the  father,  for  life,  remainder   to  the  same  trustees  to  the  remainder- 
pieaerve  contingent  remainders,  remainder  to  the  use  and  intent  ™^* 
tbat  Mary  Jackson,  the  wife  of  the  said  William,  in  case  she  should 
•urvive  her  said  husband,  might  receive  £150  per  annum  for  her 
life,  remainder  to  Matthew  Jackson    for  life,  remainder  to  the 
iuime  trustees  to   preserve   contingent  remainders,  remainder  to 
the  first  and  other  sous  of  Matthew  Jackson  in  tail,  remainder 
to  his  daughters,  as  tenants  in  common ;  remainder  to  defendant 
William  Jackson,  8cc.  in  the  same  oianner ;  remainder  to  William 
Jackson  the  father,  in  fee:  and  in  the  same  indenture  was  con-       [  463  ] 
tained  a  proviso,  enabling  the  said  Matthew  Jackson  and  William 
Jackson,  when  they  should  respectively  be  in  the  actual  possession  of 
the  premises,   by  virtue  of  the  limitations  therein    contained,  to 
grant,  settle,  or  appoint  the  said  premises  (subject  as  aforesaid) 
or  any  part  thereof^   to  the  use  of  any  woman  orwomen  they 
respectively  should  marry,  for  and  during  their  life  or  lives  re- 
spectively, for  her  and  their  jointure  and  jointures,  and  in  bar  of 
ber  and  their  dower.     And  the  said  recovery  was  afterwards  duly 
iuffered. 

Som« 


4fl9  CAsts  Argubd  and  Dbtbrmined 

1793«^  Some  time  in  or  after  the  month  oi  May  1788^  the  plaintiff, 

^'^^^^  liabella  Damellf  intermarried  with  the  saKi  Matthew  Jackion, 

jAeKfloK  nnj  f^j  urtieles  under  seal,  duly  executed  before  the  mafikgey 
Jackion*  dated  14th  May,  1788,  made  between  William  Jackson,  dw 
father,  and  Matthew  Jackson,  by  the  description  of  the  son  and 
heir  apparent  of  the  said  JVUttam  Jackson,  of  the  first  part ;  the 
plaintiff  Isabella  (by  her  then  name  of  Isabella  Darnell,  spinsterj 
of  the  second  part ;  and  the  other  plaintiffs,  tfie  trustees,  of  the 
third  part ;  the  said  William  Jackson  and  Matthew  Jackton  cb^ 
Tenanted  with  the  trustees,  that  in  case  the  marriage  should  take 
effect,  the  said  Matthew  Jackson  should,  within  twelve  month 
from  the  solemnization  thereof,  by  sufficient  conTeyaoces,  setdt 
and  assure  unto,  or  to  the  use  of,  or  in  trust  for  the  said  Isabdk 
Darnell,  a  sufficient  estate  during  her  life,  to  take  effect  in  posset 
sion,  from  the  death  of  the  said  Matthew  Jackson,  of  and  m  fn^ 
hold  lands  and  tenements  in  the  county  of  York,  of  the  yearly  rent 
or  value  of  jflOO,  or  otherwise,  that  the  said  Matthew  Jackson  or 
his  heirs  should,  within  the  time  aforesaid,  settle  and  assure  unto, 
and  to  the  use  of,  or  in  trust  for  the  sakl  Isabella  DameU,  bk 
life,  an  annuity  of  ^100,  to  be  bsuing  out  of  freehold  lands  and 
tenements  of  a  competent  value,  in  the  county  of  York.  And 
in  case  Matthew  Jackson  should  die  before  the  settlement  should 
be  made,  the  fiither  and  son  covenanted  to  pay  die  plaintiff  audi 
annuity. 

The  marriage  took  effect,  but  no  settlement  was  made  accordhig 
[  464  ]  ^^  ^6  covenant.  In  the  mondi  of  May  1789,  William  Jackaot, 
the  fiither,  died,  leaving  Matthew  Jackson  his  eldest  surviving  sott 
and  heir  at  law,  and  no  other  issue  except  the  defendant  WUUm 
Jackson-  William,  tlie  father,  by  his  will,  18th  February,  178% 
gave  several  specific  and  other  legacies  to  his  wife,  the  defendant 
Mary,  and  in  particular  ^150  per  annum,  to  be  issuing  out  of  hit 
estate  in  Lackenby,  and,  subject  to  the  same  and  other  changes,  ht 
gave  the  said  estate  to  trustees  to  the  use  of  his  son  (the  defendut 
William)  for  life,  remainder  to  trustees,  to  preserve  contingort 
remainders,  remainder  to  his  first  and  other  sons  in  tail,  remainder 
to  his  daughters,  remainder  to  Matthew  in  like  manner,  with  rt^ 
mainders  over :  and  as  to  their  said  estates  at  Brotton,  after  the 
death  of  iiis  said  sons,  and  in  failure  of  issue  of  their  bodies,  he 
gave  the  same  to  the  heirs  of  his  own  body,  remainder  to  die 
defendant  Charles  Jackson  Skeltofi  in  fee ;  and  gave  other  reil 
property,  subject  to  charges  thereon,  and  the  rest  and  residue  of 
his  real  and  personal  estate  to  the  said  Matthew  Jackson. 

Upon  the  death  of  his  father,  Matthew  Jackson  became  tenant 
for  life,  in  possession,  in  the  estate  in  Brotton,  subject  to  the 
annuity  of  <£l50  to  his  mother,  and  of  a  charge  of  £%O0O,  and 
becoming  so  seized,  was  entitled,  by  virtue  of  the  proviso  befoie 
stated,  to  have  limited  the  premises,  or  any  part  thereof,  to  th6 
plaintiff  for  her  life,  for  her  jointure ;  and  ought,  by  the  sakl 

articles. 
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^ticles,  to  have  settled  so  much  thereof  as  amounted  to  ^£100  1793. 

er  annum  upon  heir  for  life,  or  to  have  secured  to  her  a  rent-  n^^v^ 

haiige  to  that  amount  upon  the  premises,  but  he  never  did  any  act        JAcxioit 
wr  that  purpose.  jAcaioii. 

Matthew  Jackson  died  in  the  month  of  September  1790>  without 
Bftvhig  any  issUe,  but  living  the  said  William  Jackson,  his  brother 
od  heir  at  law,  and  having  made  his  will,  whereby  he  gave  a 
sgBcy  of  j£50  to  his  said  brother,  and  ikfter  payment  thereof,  and 
if  his  debts,  he  gave  his  real  and  personal  estate  to  the  plaintiff 
^saMlOf  and  made  her  sole  executrix,  and  left  a  small  real  estate, 
nd  a  very  small  personal  estate,  not  sufficient  for  the  payment  of 
m  debts,  exclusive  of  what  his  estate  was  liable  to  answer  in 
Bspect  of  the  covenant  in  his  marriage  articles,  and  the  widow 
enottnced  the  probate  of  the  will,  and  the  defendant  fVilliam 
btiined  administration  to  both  his  father  and  brother. 

The  plaintiff  filed  the  present  bill,  praying  that  the  said  marriage 
itides  might  be  decreed  to  be  specifically  performed  and  satisfied  [  465  3 
ot  of  the  said  estate  and  premises  of  Brotton,  and  a  proper  part 
befeof,  of  the  value  of  ^100  per  annum,  might  be  allotted  to  her, 
lod  possession  thereof  delivered  to  her :  but  in  case  the  Court 
bould  be  of  opinion  that  the  plaintiff  was  not  entitled  to  have  the 
Ofenant  specifically  performed  out  of  the  estate,  that  it  might  be 
Btiafied  out  of  the  real  and  personal  estate  of  the  said  Matthew 
Tadcson  and  fVilliam  Jackson. 

Tie  toit  being  amicable  to  take  the  opinion  of  the  Court,  ifci 
»rder  to  bind  the  issue,  if  any  should  be,  of  fVilliam  Jackson,  the 
bfendant,  or  the  remainder-man,  under  the  will  of  the  father ;  the 
kfendants,  by  their  answers,  admitted  all  the  facts,  and  submitted 

0  the  Court,  whether  the  plaintiff  was  or  was  not  entitled  to  have 

1  part  of  the  Brotton  estate  set  apart :  and  if  the  Court  should  be 
>r  opinion  that  she  was  so  entitled,  submitted  to  do  all  necessary 
md  proper  acts,  and  the  defendant  Mary  submitted  to  release  het 
ebdm  upon  such  lands. 

The  cause  was  argued  several  times,  and  this  day  his  Honour 
pite  his  judgment,  in  which  he  referred  to  all  the  authorities  which 
luid  been  cited  at  the  bar. 

Mdster  of  the  Rolls  stated  the  Case,  and  proceeded  to  the  fol- 
lowing effects — ^The  prayer  of  the  bill  is,  to  have  the  covenants 
tttiBfied  out  of  the  estate,  or  out  of  the  assets  of  the  husband. 
rhe  husband  left  no  assets. 

It  is  contended,  that  the  articles  are  a  good  execution  of  the 
power.  They  do  not  recite  the  power,  and  have  no  reference  to 
t,  and  as  it  was  to  take  place  in  twelve  months,  it  could  have  no 
particular  reference  to  these  lands ;  and  it  is  said,  that  on  that 
iccotmt,  the  husband  must  have  intended  to  provide  for  it  in  some 
Hther  way.  1  have  given  the  more  attention  to  the  case  of  the 
remainder-man  in  this  cause,  belcause  if  the  covenant  is  not  to  bind 
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1793.         Ae  kiiidi  he  must  satisfy  it  out  of  the  personal  estate  of  the  fadMS, 
wv*^  who  joiued  in  the  covenant.    But  I  am  satisfied  that  the  aiticki 

Jacxsow  are  I  a  good  execution  of  the  power.  The  case  of  Coventfjftw 
jAcaioa  Coventry,  reported  2  P.  W.  222,  at  the  end  of  Maxims  in  Eq^ 
r  466  1  ^^^  ^  ^^*  seems  to  have  determined,  that  where  a  am 
^  ^       having  a  power  over  an  estate,  covenants  to  make  a  charge^  aai 

dies,  the  Court  will  copipel  an  execution  of  the  power,  altkoag^ 
the  bill  prays  in  the  alternative,  that  it  may  be  executed  on  ^ 
land,  or  out  of  the  assets  of  the  covenantor,  and  there  are  assds 
Two  cases  are  there  cited,  J  (ford  v.  Jlford,  and  HollingAtadj. 
JioUingi/iead'j  in  Jlford  v.  J/ford,  as  that  case  is  reported  ia 
!P.W.  a  material  fact  is  omitted;  it  is  better  reported  in  Stnap 
where  the  covenant  refers  to  the  power,  and  is  a  clear  exeaHkn 
of  it.  It  is  in  the  Register's  Book  1707- A.  fol.  311,  aa4  Jl 
appears  that  he  was  not  in  possession,  but  that  having  a 
to  settle,  covenanted  so  to  do,  when  in  possession^  to  the  i 
of  £lOO  a  year,  llien  it  is  clearly  a  covenant  to  execute  a  paW€ 
then  in  contirq;ency.  He  came  into  possession^  bat  oever  aadtp 
the  estate,  and  it  was  decreed  that  the  power  was  well  ciecohii 
Hollingthead  v.  HolUngthead  is  a  strong  case,  to  shew  liowla 
the  Court  will  go  in  the  execution  of  powers :  there  on  ioftit 
having  the  power  when  in  possession,  and  mnryiog,  hia  OMMhr 
covenanted  for  him,  that  he  should  execute  it :  the  case  ia  o^ 
curately  reported  in  Strange ;  it  was  not  by  the  Lord  Keepo^  ia 
1  Aon.,  as  stated  in  P.  W.,  but  by  Lord  Cooper  io  1706*  it 
atands  in  the  Register's  Book  1707*  A.  571.  1  vok  e^Llraioai^ 
reluctant  to  lay  it  down,  that  in  tlie  case  of  an  infant,  the  moAm 
could  covenant  for  him  further  than  he  could  for  himself,  I  thsf^ 
fore  sought  to  see  whether  he  had  done  any  act  after  he  was  of  ^ 
to  confirm  it,  and  I  cannot  but  believe  he  did  so. 

Then  the  question  is,  whether  the  present  conies  within  fk$ 
cases ;  in  this  case,  no  lands  are  pointed  out,  it  is  a  mere  geneial 
covenant,  and  it  is  said,  though  he  entered  into  the  coveoul^ 
he  had  something  further  in  view.  The  father  joins  ia  die 
covenant  that  the  son  shall  make  the  settlement.  It^is  ai^ued  ihst 
there  is  notliing  to  shew  it  was  to  be  out  of  this  estate^  I  ihiok 
there  is  a  great  deal,  for  he  covenants  to  assure  the  jointure,  aad 
.he  had  no  other  estate  out  of  which  he  could  do  it.  The  aafural 
settlement,  if  they  had  been  called  upon  within  the  year  to  fiiifill 
their  covenant,  would  have  been,  that  the  fadier  ahoaU  bi«s 
settled;  then  the  father  died  before  the  twelve  months  expiitd. 
|[  467  ]  Could  not  the  father's  representative  have  called  upon  the  aqe  to 
settle  ?  Tlie  son  living  to  be  in  possession  would  have  been  da- 
creed  to  do  it.  So  that  whetlier  he  had  the  power  ia  conte^ila- 
tion  at  the  time  of  entering  into  the  articles,  or  net,  baviaf  a 
power  to  settle,  and  no  other  estate,  any  person  eiUftled  w^ 
have  called  upon  him. to  settle.  Can  his  dealb  ttkesk  i 
:4ificreoce,  or  shall  a  remaioder^naEan  now  preveiH  Ibe 

ths 


Hitf  ^ffji^  of  the  Gourf  hiCo  eiecntioo  ?  It  seems  tbat  vthere  « 
man  Us  a  power^  and  covenants  to  act^  the  Court  will  |iold  tbd 
•slate  bouod.  Andrews  v.  Emmot  (ante,  vol.  ii.  p.  S97>)  is  the 
irtrongest  case :  it  wss  a  case  of  mere  volunteers^  and  the  Court 
d«e8  Dot  act  for  them  in  the  plenitude  of  its  equity  :  the  husband 
tkere  had  a  power  to  act  upon  the  wife's  estate,  if  he  thought  fit : 
lie  made  a  will,  not  referring  to  the  power,  but  it  was  argued  he 
iniist  have  meant  it,  because  otlierwise  his  effects  would  not  sa- 
lisfj  his  legacies  : — Lord  Kenyan  cited  several  cases  to  shew,  that 
though  it  was  not  necessary  to  recite  the  power,  yet  there  must  be 
iomething  to  shew  the  testator  meant  to  refer  to  it,  particularly  the 
tide  Pcwer,  in  S  Eq.  Abr.  I  fully  agree  with  Lord  Kenyou  as  to 
those  dicta.  In  Coventry  v.  Coventry,  (as  reported  in  the  end  of 
Maxims  in  Equity)  the  opinion  of  bir  Joseph  Jekyll  is  strongly 
cspnued,  ''  since  the  statute  if  cestui  que  use  for  life^  with  a 
power,  covenants,  for  a  valuable  consideration,  to  execute  his 
power,  and  in  the  execution  it  proves  defective,  this  Court  aids  the 
eaecQtioo  of  it  and  makes  it  effectual ;  nay,  further,  if  he  does  not 
exeente  his  power  at  ail,  this  Court  I  conceive  ought  to  decree  an 
execution  of  that  covenant,  as  it  would  of  any  other  covenant  for 
a  eooaideration,  and  compel  him  to  execute  his  power ;  for  as  the 
Justice  of  the  Court  makes  good  a  defective  execution  against  tlie 
xemainder-man,  so  if  the  tenant  for  life  dies  before  the  execution, 
I  coooeive  there  is  the  same  justice  due  to  the  purchaser  against 
the  remainder-man,  after  his  remaindeir  takes  place,  as  there  was 
before,  for  by  the  covenant  the  purchaser  has  a  lien  upon  the  estate, 
ioto  whose  hands  soever  it  comes.'' 

Under  these  circumstances,  I  think  I  do  not  go  too  far  in  say- 
ing, 1st.  That  this  power  was  in  the  contemplation  of  the  parties 
at  the  time  of  making  the  articles ;  2d\y.  That  this  was  the  only 
estate  upon  which  the  covenant  could  attach,  and  that  it  did  at- 
tach ;  and  Sdly.  That  the  persons  now  entitled  have  a  right  to  call 
tor  an  execution  of  the  covenant.  1  do  not  think  the  cases  which 
say,  that  the  Court  will  not  supply  the  non-execution  of  powers, 
ero  aQisGled  by  this :  there  it  is  a  duty  of  imperfect  obligation ; 
hmt  he  was  bound  to  do  it  io  th^  way  that  he  could :  aud  the 
^i^t  will  construe  it  to  be  intended,  for  parties  claiming  bom  fide 
aad  for  vahiable  consideration. 

JDecree  for  the  plaintiffs,  according  to  the  prayer,  to  have  the 
9f  enants  ipade  good  out  of  the  Brotion  estate  (a). 


4m 


(«)  See  this  case  alluded  to  by  Lord 
RffiiafiaUt  in  his  very  elaborate  judg* 
SM  in  Shimmh  ▼.  UnuMreet,  1  8ch. 
U^.6S.   ^  In  cases  without  nnmber, 

EB  jointuring  powers  particuUriy, 
observed  hy  his  Lordship),  it  has 
a  datermined  tbat  a  covenant  is  a 
m^icnt  jdeelaration  .pf  an  tntant  to 
grnitfi"  For  this  purpose,  however, 

c  c 


there  must  be  a  sufficient  reference  to 
the  fund  to  shew  the  party's  intention 
to  execute  the  power.  The  doctrine 
is  weU  collected  by  Mr.  FttbUtiqitef 
vol*  i.  p.  S67.  In  ec^uity,  a  covenant 
to  settle  or  convey  pfirtieular\2Lnd%,  if 
for  a  valuable  cookMeiration,  will  be 
deemml  a  specie  l^n  upon  those 
laodi,  and  decreed  against  all  persons' 
S  claim  iug 
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claiming  under  the  covenantor,  ex- 
cept pnrchiuers  for  valuable  consider- 
ation, and  without  notice  of  such  cove- 
nant. Hele  V.  EUioty  cit.  Sugd.  on 
Pow.  S55.  1  Cb.  Ca.  t6.  1  Vern.  t06. 
Finch  V.  Earl  <if  irincheUeay  1  P.  W. 
S8«.  Freemtnat  v.  Dedirf ,  1  P.  W. 
429.  Coveninf  v.  Coventry,  cit.  sup. 
Lmrd  V.  Hodgesy  ante,  vol.  iii.  531. 
1  Yes.  jnn.  477,  affirmed,  ante,  421. 
A  general  covenant  to  settle  lands  of  a 
certain  value,  iv ithout  mentioning  any 
lands  in  particular,  will  not  create  a 
specific  Hen  on  any  of  the  lands  of  the 
covenantor.  FreemawU  v*  Dedire,  sup. 
Bat  if  he  expressly  declare  the  settle- 
ment to  be  in  execution  of  his  power, 
though,  the  particular  lands  to  be 
charged  be  not  specified,  equity  will 
ascertain  them.  Coventry  ▼.  Coventry, 
tup.  The  circumstance  of  the  party 
bemg  in  possession  of  no  other  fund, 
was,  in  tne  present  case,  with  other 
circumstances,  relied  upon  by  the 
Court,  as  showing  the  party's  intention 
to  execute.  The  same  thing  was  men- 
tioned in  Elliot  y,HeUy  as  appears  by 
the  report  of  that  case  in  S  Cli.  Ca. 
91.  T^re  is,  however,  considerable 
confusion  In  the  reports  of  that  case ; 
the  one  from  which  the  above  is  quoted 
appearing  from  a  passage  at  the  end  to 
be  only  an  argument  of  some  counsel 
in  the  case,  and  neither  that  nor  tbe 
mie  prior  to  it,  in  p.  S9,  being  the  same 
as  the  one  in  Vernon :  those  in  Ch. 
Ca.  being  reported  as  in  May,  1680, 
and  Ajfril,  1682,  before  Lord  Notting- 
ham, the  case  in  Vernon  being  iV;9refii» 


frcr,  1686,  before  JjOTd  Jtftriei.  Bit 
the  circnnistance  of  the  partyti  Mk 
no  other  fund,  will  not  perimps  m 
itself  evidence  snch  intention,  ai 
therefore,  in  $VUiiam»  w.  LMeoM.  1  P.  W. 
450,  n.  and  since  pnMiahed  t  Cioi, 
160,  where  a  person  borrowed  £^0^ 
and  by  a  note  of  hand  pronuaed  tafif 
tbe  same  on  demand,  slnd  Ave  a  leei- 
rity  by  mortgage  of  lands  when  r^> 

aoired,  and  died  about  a  month  Ar, 
le  Court  of  Exchequer  held,  that  tUs 
gave  the  creditor  no  lien,  thoogh  Iha 
debtor  had  no  real  ettate,  excwttt 
advowson  and  some  titho.  Tine 
principles  were  very  ably  cnfoited.lf 
Lord  RedeadaU,  in  the  case  of  Blifei  ?• 
MameU,  on  the  argnmeht  of  At  d» 
murrer  in  that  cause,  front  a  ttoleif 
Meurt.  ScAooies  and  I<(raf ,  and  irfkr* 
wards  cited  by  Lord  Mammer$f  9fm 
the  hearing  (2  Ba.  &  Be.  44.  and  tA 
firmed  in  Dom.  Proc.  4  Dow.  P.C* 
248.)  ''Where  a  person  nets  fbriali- 
able  consideration,  he  is  ondentood  i^ 
canity  to  eneage  vrith  the  person  iM, 
wnom  he  is  dealing,  to  msdLe  flbe  lip 
strument  as  effectual  as  he  hat  nowtr 
to  make  it ;  and  wherever  that  it  lln 
case,  I  do  not  see  any  thing  in  aajtf 
the  authorities  to  raise  a  donbt  tbit  K 
shall  have  effect,  so  &rattlicpeMa 
executinff  it  has  power  to  eve  fid» 
feet ;  and  where  the  nature  of  the  ^ 
strument  is  contrary  to  what  the  ponriP 
prescribes,  bntdemomtrmUgamiiiitiU 
execute  it,  it  shall  have  the  operatic 
of  charging,  in  the  form  in  whidi  ^ 
power  allows  it  to  charge.** 


S7th  November* 

Account  of  rent 
of  an  estate  held 
of  trustees :  the 
statute  of  limit- 
ations being  in- 
sbted  on ;  only 
ordered  for  six 
years  before  bill 
filed. 


Hekct  V.  Ballard. 


I. 


TN  Michaelmas  Term,  1743,  Lord  Sidnet/  Beauelerk  mod  Jokt 
•^  BancCj  &e.  tnistees  and  executors  of  William  Hercy,  Esq.'ef- 
hibited  their  bill  in  this  Court,  against  the  other  executors  of  thar 
testator,  and  other  persons  of  the  family,  and  among  others,  agtinit 
the  present  plaintiff,  his  son  and  heir  at  law,  relative  to  tbe  pUn 
tiff's  affairs ;  which  being  very  intricate,  and  various  abalraieoli 
happening,  divers  proceedings  were  had  in  that  cause,  and  other 
suits  brought  relative  thereto. 

Part  of  the  real  estate  of  the  testator,  consisted  of  a  fredioU 
house  and  lands  near  Ascot  Heathy  which  at  the  death  of  the  tes- 
tator were  let  to  Mrs.  Cook,  but,  upon  her  death  soon  after,  Jold 
Osmer,  now  deceased,  entered  as  tenant  to  the  trustees  of  the 
estate,  under  the  rent  of  j£B  per  annum,  and  continued  in  the  o&> 

cupatjoA 
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eupation  thereof  till  his  death,  and  paid  rent  for  tlie  same  till  1 793. 

wkhaelmas,  1748,  to  Matihewsy  who  was  receiver  under  the  ^^>^^ 

testator^s  will ;  but  from  the  delays  in  the  cause,  Osmer  never  paid  Hbrct 

any  further  rent,  and  the  arrears  thereof  remained  due  at  his  death,    ^  Bailaw* 
about  17S9»  when  he  left  issue  defendant  John  Osmer  his  son 
(who  entered  into  and  still  is  in  the  occupation  of  tlie  premises) 
and  the  defendant  Sarah  Ballard  his  daughter,  whom  he  appoint- 
ed executrix. 

The  plaintiff  filed  the  present  bill  against  tlie  defendants  Bal* 
lard  and  wife,  the  executrix  of  John  Osmer  the  father,  and  John 
Otmer  the  son,  praying  an  account  of  the  rent  due  at  the  death  of 
Osmer  the  father,  and  payment  of  the  same  out  of  his  assets,  and 
of  tfie  subsequent  rents  from  Osmer  the  son,  and  that  he  might  [  409  ] 
deliver  up  possession  of  the  premises  to  the  heir  at -law  of  the  sur- 
viving trustee  of  William  Mercy's  will. 

The  defendants  Ballard  and  wife,  (by  their  answer)  admitted 
the  facts  and  arrear  of  rent,  but  insisted  on  the  statute  of  limita- 
tiotis,  £1  Jae.  1.  and  submitted  to  jpay  the  rent  in  arrear  for  the 
six  last  years,  and  the  defendant  Osmer  (at  the  bar)  submitted  to 
give  up  possession  of  the  premises. 

Mr.  Solicitor'General  contended — ^that  the  statute  of  limita- 

tioos  could  not  be  set  up  in  such  a  case  as  this,  for  that  the  teuaut 

holding  of  the  trustees,  and  having  notice  of  the  trusts,  was  bound 

by  them  ;  and  the  setting  up  the  statute  as  a  defence  was  a  fraud  ; 

and  cited  two  cases,    liord  Portsmouth  v.  Vincent,  2  Ves.  476. 

wfiere  an  estate  having  been  stolen  out  of  the  possession  of  the 

Court,  Lord  Uardwicke  thought  length  of  time  and  a  fine  were 

not  a  bar,  being  founded  in  fraud ;  and  Johns  v.  Menhinniot  (cited 

ante,  264 — 26B.)  where  the  receiver  died  much  indebted  to  the 

estate,  and  the  tenant  paid  rent  to  Sir  John  Molesworth,  who  had 

a  claim  upon  the  property,  but  from  the  death  of  Sir  John  Moles^ 

worth,  the  tenant  had  paid  no  rent;  and  a  bill  was  filed,  after  a 

great  length  of  time,  praying,  among  other  things,  the  payment  of 

rpnt.     Lord  Thurlow  thought  the  lis  pendens  was  notice  to  all  paiv 

ties,  and  said,  that  he  could  not  suffer  the  estate  to  be  stolen  from 

the  possession  of  the  Court. 

JLord  Chancellor  Uiought  the  plaintiff  only  entitled  to  be  paid 
the  rents  for  the  six  years  preceding  the  filing  of  the  bill ;  but 
there  being  little  opposition,  ordered  the  decree  to  be  taken  by 
consent  (a). 

• 

(a)  Lord  Hardwicke^  in  Dormer  v.  who  enters  upon  the  estate  of  an  infant* 

JBVrfeieii^)  3  Atk.  mentions  several  cases  '  enters  as  gnardian  or  bailiff  to  htm. 

(B«  wbidb  a  court  directs  an  account  of  Jjtrd  Newbitrgh  v.  Bkkerstaffcy  1  Vern. 

it»  and  profits  fnom  the  time  the  title  295.    HiUton  v.  Simawm^  S  Vern.  7^4» 


mccrned,  as  where  there  is  a  ^ast,  and  TH^  v.  Bridg<»,  Prec.  Cb.  '2j2,  Duke 
Mtoere  eqnitable  title,  or  upon  a  bill  of  Bolton  y,  Denne,  \h,  .M6.  Benntt  v. 
baeught  by  an  infant,  as  every  person      Whitthiad^  t  P.  W.  644.     So  upon  a 

kfiat 


w# 


Cases  Arovbp  and  DtTBitMfNB9 


dmct 


S;tl  title,  wliere  the  pteiatiif  bas  b^en 
pt  out  by  the  fraud,  miBrepreteot- 
atioo,  or  cotacealment  of  his  title,  by 
Ite  defeadant.  Bennei  v.  frhUehead, 
8«^.    i)^ki  ^  Button  ▼.  Dmm^  sup. 

gwnMewiy,Atk^  5Atk.  340«  So  in 
iteM  V.  FToiren,  6  Ve«.  73,  Lord 
£ltfMi  decreed  an  Hccoont  or  mesne 
prpftts  from  tlie  tune  of  the  title  ae« 
cruing,  against  executors,  upon  the 
speqijEd  ground,  that  the  plaiutiff  was 
f  rerented  ft^m  recotering  in  eject- 
ment, by  a  rule  of  the  court  of  law, 
%nd  by  an  injunction  at  the  instance  of 
4ie  occupier,  ^ho  nltimately  tailed 
Iboth  at  law  and  in  e«|ulty.  But  iu 
Iheie  <»sea  the  account  camot  so  be- 
yond six  years,  by  analogy  to  Uie  a^f 


tiMi  |br  mesne  profits.  RMd  v.  Ap4 
5  Ves.  749.  fiwrm9od  t.  C|gJM*r, 
6Ves.Jl5. 

But  where  there  ttat  been  m  ami 
adverse  posscssioa  without  ftvad,  tm 
cealmeut,  or  an  adverse  pessctsioa  rf 
some  instrument  without  wiiicb  thi 
plaintiff  cannot  prdeeed,  or  nrfcen 
there  has  been  any  consideralria  de- 
gree of  laches  on  the  Mrt  of  the  flsi^ 
tiff,  the  account  shall  only  be  talua 
from  the  filhig  of  the  bill.  ih.  Jhn» 
Y,  F^rtueutf   sup.     F«ffdl«*  ▼.  ittk, 

Sost,  520.  JDnammgfid  t.  7%$  Ihkti 
h  Albans,  5  Ves.  455.  PtUUmri  v. 
PrfwaCt,  7  Ves.  54i.  PiduH  Y.  Utn 
16  Ves.  SI& 


fBHiNfivembir. 


Lloyb  and  Another  v.  Coli.ktt» 


Motion  for  an  in*  AJ'^-  SoKcUor-Generalf  supported  by  Mr.  Campbell,  m^ni 

junction  tore-  XVX    ^^^  ^^  injunction  might  issue  to  restrain  the  defendisnt  hm 

a^instUie auc-  proceeding  at  law,  and  that  such  injunction  might  extend  to  slqf 

tioneer  for  the  trial,  on  the  following  case : 

deposit  refused, 

bXSr&ii        Ou  the  ed  of  Ma^,  1798,  the  plaintiff  Toung,  cmMd 

on  the  part  of  the  ptrttculars  and  conditions  of  sale,  of  the  ground-rents  in 

vendor.  fo  be  delivered,  snd  on  that  day  the  premises  were  pmt  mp  ts 

t  ^7^  3        be  sold  by  public  auction,  but  were  not  then  sold.     Chi  Cke  iM 

of  August  J  179^;  ^^  defendant  agreed,  by  writing  indorsed  m 

4>ne  of  the  printed  particulars,    to  purchase  the  premises  ftr 

j£2,609.  17^. ;  and  the  purchase  was  to  be  etmipleted  on  or  bifrn 

£5th  March,  1793,  and  paid  Ae  plaintiff  Young,  th»  auctieMfTi 

«f  100  deposit. 

Oil  the  6th  November,  119S,  the  plaintiis  filed  their  ImU  agvMl 
Ae  defendant  for  a  specific  pcrfornianoe  af  the  igreeinoi^  is4 
^r  an  injunction  to  restrain  OoUett  tfOfh  jH'Oceeding  in  tjbe  acte 
which  he  had  brought  for  the  deposit. 

On  the  }6i)i  November,  1793,  the  defendant  put  in  bit  «iB«#, 
stating  the  following  facts,  which,  as  far  as  related  to  the  condict 
iof  the  vendor  and  puix;haser>  could  not  be  controverted. 

He  admitted  the  agreement,  but  said  that  he  had  flr^ra<MdT| 
between  the  10th  of  Aimat,  179^,  and  the  fi5ih  of  Mmh^h,  ifA 
.applied  to  the  plaintiff  Young,  to  his  clerk,  and  to  Mr.  HWfastl' 
the  plaintiff's  solicitor,  for  an  abstract  of  the  title,  but  could  ok* 
tain  no  abstract  relating  thereto :  and  that  shortly  after  the  Sbk 
March,  1793,  he  applied  to  the  plaintiff  Young  for  Us  doppA 
arith  interest  from  lOth^ugiisf,  179^;  and  that  tiie  plodf 
JToifi^^havij^  i^enred  him  to  write  a  letter  to  hiii^  w^h  }ie  m^ 
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to  Mr.  W^dcockj  the  defendant,  4th  Aprilj  1793,  wroto  « 
letter  to  Youngs  insisting  upon  bis  deposit;  tluit  be  repeatedly  «|h 
plied  for  his  deposit  between  the  itXkAfril  and  the  lOtb/iinei 
1793,  when  he  brought  his  action : 

Tlmt  no  abstract  was  delivered  or  left  with  the  defendant  till 
tho   I6th  September   last,  at  which  time  defendant  wai  out  of 


0t 


On  the  65th  October^  the  defendant,  upoo  his  return  to  town, 
Wrote  a  letter  to  Mr.  IVoedcockj  insisting  that  he  would  not  com- 
plete his  purchase. 

He  stated,  by  his  answer,  the  value  of  the  ground-^reot,  aod  the 
yttlqe  of  the  Government  Long  Anauities,  at  the  time  he  entered) 
into  the  agreement;  and  on  the  \§ih SepiismbeTf  1793;  and  frojn 
thence  inferred,  that  the  value  of  the  ground-rent  was  diminished 
^^60  and  upwards :  that  if  he  had  beai  furnished  with  the  ab- 
stract in  due  time,  he  believed  he  could  have  sold  the  ground-rent 
to  advantage. 

Ib  support  of  the  motion,  it  was  urged,  that  the  lapse  of  time 
was  not  regarded  in  a  court  o(  equity :  that  it  was  an  establiehied 
principle^  that  such  ad  agreement  ought  to  be  performed,  and  that 
the  delay  in  this  case  was  not  equal  to  that  which  bad  occurred  in 
many  odier  cases,  in  which  agreements  had  been  decreed  to  be 
performed ;  although  it  was  morally  certain,  that  much  greater 
May  might  happen  than  bad  happened,  or  could  happen  in  tlie 
present  case  :  they  cited  Pincke  v.  Curteis  (aute^  p.  3^.)  and  the 
iafes  there  cit!ed — aod  Gregson  v.  Riddle  (a),  also  Gibbon  v.  Pat* 
iemm,  1  Atk.  19.  (6). 

The  Chancellor  asked  if  there  was  any  case  (where  no  step 
wtHitever  had  been  taken  by  the  one  party,  and  the  other  had, 
nlUli^sttely  when  the  time  was  lapsed,  insisted  upon  his  deposit. 


fd)  CHed  7  Veil.  268. 

(ft)  The  fcdlowing  report  of  Lord 
ffpqjMtfTMuJk's  -oiwervstions  upon  the 
Me  of  C^MfDA  ▼.  Patter$imf  are  taken 
Ren  a  note  to  Mr.  Vete^s  report  of 
Ihf  cfse  of  Harrington  v.  fVheeler, 
vsLiv«p.609. 

ijord  Chanceilor.^**  I  have  looked 
bito  the  ca5e  of  GUu&n  r.  PaHermm^ 

which  the  reporter  has  made  Lord 
^  ':ke  treat  the  time  as  totaHy  im« 
il.  it  Is  to  be  observed,  that 
drcumttancea  of  that  case,  of 
iijilch  I  have  taken  a  copy,  did  not 
t^  tor  any  such  opinion.  The  por- 
duwcTy  who  hnng  back,  hadboa^an 
M^^  ^  mortgage.  The  contract 
UM>k  plscc  in  November^  and  was  to 
^  c^towleted  hi  febrwny  (td  Feknu- 
gi%  tTM) ;  hi  that  time,  themore,  the 


mortgage  oould  only  be  paid  off  by 
treaty  with  the  mortgagee.  Upon  the 
Aicts  it  appeared,  that  appUration  had 
beea  made  to  the  mortgagee,  who  con* 
sented  to  take  his  tnonfy.  Drafts 
of  the  conveyance  were  made  ;  and 
connterBuuded  by  the  parchiiser.  He 
had,  after  the  contract,  demiaed  part 
of  ttub  estate  to  the  vendor,  at  a  rent ; 
and  apon  application  bein^  mad*;  to 
him  [llth  niarch],  every  thing  being 
ready,  he  [made  no  objection  on  ac- 
coant  of  the  abstract  not  having  been 
delivered  on  the  2d  of  Fe6riMry,  but] 
said  he  wonid  be  off  the  bargain  ;  that 
he  had  no  money  to  pay  for  it,  and  if 
they  alteaipted  ta  force  him,  he  would 
go  u>  S^oUaNd  to  avoid  it  There  c«al4 
aot  he  the  smallest  aripost^nt  npoa  it, 
nor  theleaat  doobt  ahevt  the  decree/* 

and 
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•♦fit  'iiiv^/  j.i    ... 


Casbi  AnQVUD  and  Dbikbmined  * 

tnd  refused  to  peifonn  fab  agreemeDl)  in  which  the  agreement  hil 
Ife^n  directed  to  be  performed. 

«  To  which  it  was  answered ;  that  in  Pincke  v.  Curtdst  appuqi- 
tions  were  made  for  the  abstract  by  one  of  the  parties,  previous  Is 
;tlie  expiration  of  the  timei  but  none  was  delivered :  that  af^plics- 
tions  had  been  then  soon  after  made  for  the  deposit:  that  no  dt 
atract  was  delivered  till  three  weeks  afterwards ;  and  when  delivi^d 
the  defendant  immediately  insisted  again  upon  his  deposit  ;'jlliit 
greater  delay  must  necessarily  have  occurred,  in  that  case:  osyit 
was  possible  in  that  case  that  no  title  ever  could  be  made,  as  tke 

SofesticMi  upon  which  th6  title  depended  was  then  litigating  io .  the 
Ung^s  Bench,  and  therefore  the  agreement  might  nevei:  be  p» 
formed :  yet  the  injunction  was  granted* 

Mr.  Graham,  contra,  cited  Mackreth  v.  Marlar  (a\iyiAitWVt- 
faker  y.  fVhiUaker,  ante,  p«  31.)  and  a  late  case  at  die  Rolls. 

,  The  Chancellor  (b)  considered  the.  conduct  of  the  vendor  n 
evidence  of  an  abandonment  of  his  contract ;  and 


(«)  1  Cox,  59. 

.  \p)  The  following  is  Mr.  Vescy's  note 
of  the  Lord  Ckancelhr's  judgment  in 
the  present  case,  (toI.  iv.  689)  :— 
.   **  There  is  nothing  of  more  import- 
Sirioe  than  that  the  ordEnanr  contracts 
^twcen  ntfin  and  man,  which  are  so 
ni^cessary  in    their  intercourse  with 
^ch  other,   should  be   certain   and 
fitffA ;  and  that  it  should  be  certainly 
lorowii,  when  a   man  is.  i>onnd,  and 
jwhen  not;.    There  is  a  difficulty  to 
comprehend  how  the  essentials  of  a 
Contract  flliouM  be  different  in  equity 
and  at  law.    It  is  one  thing  to  say,  the 
ftimc  is  not  so  essential,  that  in  no  case, 
in  which  the  day  has  ^  any  means 
been  sfiffercd   to    elapji-,  tlie  (3onrt 
would '  relieve  against  it,  and  decree 
perfonnance.     The  conduct  of  tha 
parties,  inevitable  accident,  &c.  might 
tadnce  the  Court  to  relieve.    But  it  is 
«  different  thing  to  say  the  appoint- 
•inent  of  a  day  is  to  have  no  effect  at 
isU;  and  that  it  is  not  in  the  power  of 
ihe  parties  to   cojitraet,  that  if  the 
agreeiieot  la  not  osiecuted  at  a  par* 
ticnlar  time,  the  parties  shall  be  at 
liberty  to  rescind  it.    In  most  of  the 
%iile9  diere  iKive  been  steps  taken. 
Is  there  any  case,  in  which,  without 
any  previpas  oommunicatlon  at  all  be- 
tween the  parties,  the  time  has  been 
suffered  to  danse  ?    I  want  a  case  to 
j^vc,  tliat|  wberc  nothing  has  been 


Refused  the  motion  (c). 

done  by  the  parties,  this  Onrt  will 
hold  in  a  contract  of  buying  and  seUing 
a  mle,  that  certainly  is  not  the  nie 
at  law ;  that  the  time  is  not  an  casentiil 
part  of  tlie  contract*  Here  no  step 
has  been  taken  from  the  daysf  fa 
sale,  for  six  months  after  the  eapka* 
tion  of  the  time  at  which  the  contract 
was  to  be  completed.  If  a  given  d^ 
fault  will  not  do,  what  length  df  tine 
will  do  ?  It  is  true,  the  plaintiff  sust 
have  considered  himselr  bonnd  after 
the  day  :  so  he  was :  he  could  not  take 
advantage  of  his  own  neglecL  He 
says,  '  by^  my  own  default  this  cso- 
tract  is  void  in  law.  I  cannot  socceed 
at  law :  on  the  contrary,  the  odiff 
party  is  entitled  to  recover  baek  lie 
money  he  has  paid,  in  expectation  •! 
the  execution  of  his  contract ;  there- 
fore an  equity  arises  to  me.'  :  As 
equity  out  of  his  own  neglect!  Ilh 
a  singular  head  of  equity.  The  ooa- 
sequences  of  this  idea,  which  I  koov 
has  prevailed,  have  been  extnemdy  ia> 
convenient.  The  hardship  genenQjr 
falls  upon  the  other  party.  The  l^ 
most  extent  of  relief,  where  die  pa|iy 
is  discharged  at  law,  would  be  in 
making  him  lull  compensation*  Xs  ia- 
terest  of  the  purchase-money  coia- 
pensatioo?  the  time  may  go  on  ftff 
years.  Suppose  the  subject  vrwM  in 
estate  sold  for  payment  of  dehli; 
debts  and  legacies  carry  interest  at 

five 


IN  THB  HlOtt  COUBT  OP  GHAKCEBT. 


49» 


•ml.  the  parchasc-money  say 
ar  per  cent,  from  the  time  the 
t  onght  to  have  been  compl^t- 
htre  It  is  with  a  view  to  a  re- 
ii|  this  case,  what  is  the  con- 
e?  here  a  man  has  purchased 
onnd  rents  upon  a  specalationy 
I  totaOy  defeated,  I  see  no  rea- 
pjoin  the  action.  You  deliver 
'  from  that  h^  paying  the 
The  action  is  against  the 
MT.  I  do  not  think  the  equity 
to  him ;  for  he  personally  con- 
hat  be,  receiving  the  deposit 
will  retnm  it,  if  the  terms  are 
piled  with." 

lis  was  the  first  case  that  cor- 
be  doctrine  which  had  obtained 
quence  of  the  erroneous  report 
m  V.  Paterson,  that  time  was 
^rial  with  respect  to  the  per- 
e  of  a  contract:  Lord  Thurhw 
probably  on  the  authoriu  of  it, 
rved  in  a  late  case,  S  Meriv. 
dared  on  occasions  without 
f  that  time  is  not  of  the  essence 


of  the  cdotncty'uid  that  Botafeo  the 
agreement  of  the  parties  could  maka 
it  so.  The  present  determination  lias 
either  been'  exprenly  fdllow^d  ol  ap- 
proved of  by  noroerqus  cases.  Spw 
rterv.HaiicodiBy4  Ves.  671.  Httrringim 
V.  tVheeUry  ib.  686.  Jfayor  qf  BertfM 
V.  BMr«,5Ves.n9.  Omer^d^.Bwrd- 
man,  ib.  736.  Gpat  v.  U^r€$^  ih» 
818.  S^OA  V.  iSIodf ,  7  Ves.  274.  Rad^ 
cliffs  V.  WarrlMgtim,  IS  Yes.  5{r.  AlUy 
v.DesdkOTUM,  13  Yes*  S35.  HM>t* 
Smith,  14  Ves.  437.  i>naM  v.  JSiifpeTp 
S  Sch.  Si  Lef.  682.  Levy  t.  fjndop 
3  Merlv.  81.  That  the  benefit  of  tUe 
objection  mny  be  waived,  «v«n  tlioagli 
time  has. originally  been  ma^e  eaaeii» 
tial.  Yide  Pincke  v.  Cwrteii,  ante,  332. 
Smith  V.  Bumham,  2  Anst.  587.  Seton 
▼.  Aode,  sii|k  XMclBMfon  v.  Heren, 
Sugd,  Y.  &  P.  422.  For  the  whole 
doctrine  upon  the  subject  of  delay, 
&c.  vide  ib.  328,  et  seq.  Upon  the 
doetfine  of  compensation,  vide  the 
Editor's  tto^e  to  Fardffce  y.  FcH,  pott, 
498. 
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Cripps  and  Others  v,  Jee  and  Others. 

B  bill  stated,  that  the  plaintiiF  William  Cripp»  behig  entitled 
>  the  premises  in  question^  in  reversion  after  the  decease  of 
)ther,  and  having  by  deeds  dated  7th  and  8th  September, 
conveyed  the  same  to  trustees,  in  trust,  by  sale  or  mort- 
to  pay  certain  debts,  and  then  to  re^^onvej  the  same  to  him ; 
▼ing  occasion  for  the  sum  of  £S00,  applied  to  a  person  of 
me  of  CoUinson  to  lend  him  the  same,  and  offered  him  a 
y  for  the  same  on  the  premises,  and  other  advantages ;  that 
1017,  instead  of  complying  therewith,  informed  the  defendant 
IS  Rogers,  the  brother  of  the  plaintiff  Catherine  (wife  of 
untiff  William)  of  the  plaintiff's  offer,  and  advised  him  to 
Thomas  Rogers  and  others,  (his  father,  and  the  fathek*  of 
lintiff  William  Cripps's  wife,)  and  to  prevail  on  him  to  ad- 
the  money,  in  order  to  prevent  the  plahitiff  WilKam  from 
{  an  improvident  bargain  with  strangers^  to'  the  prejudice  of 
k  and  family.  Rogers  the  elder  not  hamg  the  money,  he 
I  son,  in  order  to  obtain  the  same,  applied  to  John  Oddl, 
ut  the  same  on  the  security  of  their  joint  bond,  ^tid  it  was 
that  for  the  indemnity  of  the  Rogers^,  the  plaintiff  William 
:  should  convey  to  them  the  premises,  subjectto  the  life  es- 
f  Uie  plaintiff  William  Cripps's  mother^  and  the  formc^r 
8  thereon. 

••••■•  •■•■•■     •  The 


Rolls. 
Sd  December, 

An  absolute  con* 
veyaoco  decreed 
to  be  only  a  se- 
curity on  parol 
evidence;  it  being 
clear  on  the  writ- 
ten evidence,  and 
the  accounts  of 
the  parties,  that 
the  agreement 
was  not  what  the 
deed  purported  it 
to  be. 


€f8^  Ca«M  AEGllBn  AKD  IteTssMmsi^ 

170S.  '  The  bill  further  steled,   that  an  attorney  named  Qedrge  PM 

Htin/,  (the  admisBibility  of  whose  evidence  was  the  principal  quei- 
tioo  in  the  cause)  was  employed  to  carry  this  arrangemeot  itito 
execution,  and  that  he  proffered  deeds,  jiTurporting  to  be  iadaih 
tores  of  lease  and  release,  bearing  date  15th  and  16th  Mmf^  1781| 
the  release  being  of  two  parts,  and  being  between  the  plantiff 
William  Crifm,  of  the  one  part,  and  Thomas  Rogen  tb«  eider/ 
and  Thomas  kogers  the  younger,  of  the  other  part,  and  reciting 
[  473  ]  that  plaintiff  WtUiam  Cripps  had  contracted  and  agreed  with  ths 
said  ThefnoB  Roge>$  senior,  and  Thomas  Rogers  junior,  for  ths 
absolute  sale  of  all  his  estate  and  interest  in  the  premises,  and  w^ 
nessed  that,  in  consideration  of  «£300,  the  pluntiff  released  nola 
the  said  Thomas  Rogers,  and  the  defendant  TAomtfs  JRogerr  the 
younger,  the  premises,  to  hold  to  them,  their  heirs  and  assigns  ibr 
ever,  and  the  plaintiff  Cripps  remised  and  released  to  the  ssid 
Thomas  Rogers  ^  elder,  and  Thomas  Rogers  the  yonnger,  A 
surplus  roomes  which  might  arise  from  the  sale  of  the  premise^ 
after  payment  of  the  sereral  sums  of  money  and  interest  llieree% 
mentioned  in  the  said  indenture  of  release,  to  be  due  to  the  pevsOM 
therein  mentioned  from  the  said  plaintiff. 

The  bill  further  stated,  that  the  intent  and  meaning  of  Uie  par- 
ties to  this  conveyance  were,  that  the  surplus  money  to  arise  firoai 
the  sale  of  the  premises,  after  payment  of  the  charges  upon  ths 
same,  should  be  paid  to  Cri^s,  and  tliat  the  Rogerses  were  onl;f 
to  be  trustees  for  him. 

Thomas  Rogers  the  elder  died  in  17  IS,  by  which'  the  joint  eatiAs 
in  the  premises,  under  the  indenture  of  15th  and  l6th  Me^,  1781, 
sprvired  to  Thomas  Rogers  the  younger. 

Thomas  Rogers  the  younger  carried  on  trade  in  co-partoenhip 
with  his  brother  John  Rogers^  and  a  conunission  of  bankrapt 
issued  against  them  in  May,  17B6,  and  the  defendants  were  cbosei 
assignees. 

Thomas  Rogers  the  elder  made  his  will,  and  appointed  his  wife 
Elizabeth  executrix,  and  by  such  will  gave  a  legacy  of  £SO0  to 
his    daughter  Susannah,   who  afterwards  intermarried  with  tit 
;*  ^  ^  pisintiff  Joseph  Cripps,  brother  to  plaintiff  William,  and  the  said 

Mlitabeth  agreeing  to  give  to  Susannah  an  additional  £100,  aad 
Itbe  s^m  of  X'SOO  remaining  due,  with  a  great  arrear  of  interart 
from  plaintiff  William  tQ  Elizabeth  Rogers,  as  executrix^  it  wss 
pioposed  that  the  premises  should  be  conveyed  to  fa-ustees  npon 
the  trusts  after  mentioned,  and  by  indenture  bearing  date  in  the 
year  1790,  William  Cripps,  Elizabeth  Rogers,  and  Thomas  R^ 
gers  the  youiiger,  conveyed  the  same  to  the  plaintiffs  Joseph  Cripm 
and  John  WiJUams,  in  trust  to  sell  the  premises,  and  to  pay  tpe 
[  ^74  J  incuooibraooes  charged  by  the  indentures  of  7th  and  6di  of  Stf' 
Umber,  1780^  to  pay  the  sum  of  £400,  and  interest  to  S^sanyA 
Rogers,  and  to  place  out  the  fiesidue  on  securities,  and  pajf^tbe  in- 
lemat  tboreof  to  plaintiff  WMiam  Cripps  for  life,  remainder  to 

Elizabeth 
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Elkabdh  bis  wife  for  ber  life,  and  afterwards  to  dmde  tbe  9mm         tTOS; 
aOMMig  tbeic  children  at  ^harieip  pnenftioned.  ^'^^'^ 

Tfie  bill  stated  that  £41.  5f .  of  Ibe  mtereat  d«e  by  the  phdotiff        ^^ 
William  Cripp$,  was  due  to  the  defendant  Tkonuu  Rosen  Ibe  jj^^ 

^oanger,  tbe  same  having  been  advaaced  by  him  to  John  OdeU, 
mk  behalf  of  plainti^  William  Crippa,  and  the  residue  of  the  priia- 
filial  and  interest  bad  been  paid  by  Thomas  Rogen  senior,  and 
■spas  therefore  due  to  his  executrix. 

llie  plaintiffs  stated  iiirther,  that  die  defendants  insisted  that  '   "> 

jthe  estates,  by  virtue  of  the  indenture  of  tbe  15tfa  and  l6th  May, 
1781 J  are  ibe  property  of  Thomoi  Bogtn  junior,  and  passed 
to  them  by  the  coavnissiooers'  assignment,  far  the  benefit  of  the 
icieditorsi  and  that  tbe  conveyance  iraa  ahsolale  and  uoconds* 

llie  plaintiffii  dialled  the  contrary  to  be  tru%  and  as  evidenoa 
lliereof  charged,  that  Thomas  Rogers  junior  had  made  an  entry  in 
f^  book  kept  by  him  to  the  purport  following,  '^  178d^  Mmf  \5^ 
paid  Mr.  Odell  a  year's  interest  of  i^dOO,  on  WUliam  Cripp^ 
account,  £15^-Beceived  of  fTt^emCriyMM/?.  lOi.  due  £7.  lOf. 
;and  ako  a  note  and  bond  given  by  EU^abeth  Rogtrs  and  2%omat 
Mqfcrs  junior,  to  Baruanl  and  MoU,  for  the  debt  of  Crmps,  in 
jwhich  they  acknowledged  themselves  to  be  trustees  of  Crippt^u 
estate,  they  therefore  charged  that  these  were  declarations  of  trust 
manifosted  and  proved,  signed  by  the  persons  by  law  enabled  to 
4eclare  such  trusty  and  prayed  that  tbe  iadenturei  of  i^dii  and  I6th 
Mm^  17Blf  might  be  cancelled. 

Tne  assignees,  by  their  answer,  iaaisted,  dmt  tbe  indentures  of 
ibe  7th  and  8th  SeptemO^,  1780^  were,  and  were  intended  by 
the  parties  as  an  absolute  conveyance  from  the  plaintiff  Ctipps  to 
J^homas  Rogers  senior  and  Inomas  Rogers  junior,  and  noC  in 
Imstooly;  that  wiih  respect  to  the  second  conveyance,  it  being 
executed  after  tbe  bankruptcy  of  Thomas  Rogers  jnniar,  was 
wid,  and  that  tbe  estate  was  vested  in  them  hy  ibe  commissioa 
/of  bankrupt,  and  bai|;aia  and  sale  from  tbe  coasaunBiHiers  to 
iJbem. 

Al  the  bearing,  the  ei^ideoce  of  George  Pitt  Htmtf  the  attotiMf      [  475  J 

^concerned  in  the  transaction,  being  offiMred  to  be  nead  ibr  tbe  plain- 

-.tiff,  the  same  was  objected  to,  but  was  Mad  de  iene  esae* 

•     He  deposed^  that  he  was  consulted  byiSq^icra  upon  the  snbjeot 

iof  advancing  the  money  to  Cripps,  and  takmg  a  security  for  the 

«s||mie;  th^t  Rogers  observed  that,  though  the  security  should  be 

^  obaohite /Conveyance  frem  Cripps  to  him,  be  meant  to  take  no 

.ptber  advantage  of  it  than  as  a  security  ibr  his  own  «£dOO,  and  in- 

*  4ere8t ;  and  if  any  thing  should  remain,  it  should  be  applied  for 

fibe  benefit  of  Cripps  and  his  family :  and  that  in  a  conversation 

;upon  the  subject  between  the  parties  to  tbe  deed,  the  witness  ob- 

.aenred,  that  a  deed  might  at  anytime  b^  prepared  t»  explain  the 

jIntentioHof  the  parties,  and  declare  tine,  trusts  as  to  the  surplus 

monies  j 


i.^ft 


1795.         monies ;  but  as  it  was  wholly  a  family  matter,  and  no  advantage 
^Wps/"^  was  intended  to  be  taken,  it  was  not  of  any  material  consequents 

i^P9$        whether  it  was  prepared  immediately  or  not :  and  that  in  fact,  the 
j^  witness  had  instructions  at, the   time  to  prepare  such  instruroenti 

bat  omitted  it  merely  from  the  knowledge  of  the  circnrastanccs, 
and  the  connection  between  the  parties  concerned.  He  aho 
prored  the  circumstances  relative  to  the  receipt.  Dectaratiani 
also  of  Rogers  the  younger^  that  be  was  a  trustee  for  the  plaintiflf, 
were  in  evidence. 


Vf* 
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Mr.  Selwyn  and  Mr.  Scafe^  for  the  defendants,  insisted-^thtt 
this  evidence  ought  not  to  be  read  in  contradiction  to  the  deed ; 
unless  it  wto  first  proved  that  the  agreement  was  that  it  shoukl 
be  a  trust,  and  that  the  agreement  was  omitted,  from  the  deed 
by  firaud  or  mistake.  To  prove  this  position  they  cited  Lord 
Imham'r.  Child,  (ante^  vol.  i.  p.  92.)  If  it  were  penAitted  to 
be  read,  this  would  be  the  strongest  case  ever  determined.'  In 
Williams  t.  Bonham,  there  was  a  draft  of  an  agreement,  by  whidi 
.the  deed  could  be  corrected ;  but  here  the  absolute  conveyance 
is  to  be  converted  into  a  security,  which  cannot  be  by  parol  evi- 
dence ;  and  the  only  written  evidence  (the  receipt)  is  not  sufficteat 
for  the  purpose. 

Master  of  the  Rolls. — It  is  clear,  from  the  written  evidence, 

that  the  agreement  really  made  between  the  parties  was  not  that 

stated  by  die  deed :  will  not  that  be  sufficient  to  let  in  the  parol 

[  476  ]        evidence  i    In  Imham  v.  Childf  Lord  Thurlow  laid  down  the  rule 

\       '  very  clearly,  that  the  omission  must  be  proved  to  be  either  by 

in  I  ^  •'■  fraud  or  mistake,  in  order  to  introduce  the  parol  evidence.     Here 

is  that  equity  dehors  the  deed  which  he  required.    Here  is  evidenae 

from  the  parties  themselves,  that  the  transaction  was  not  what  tfie 

deed  purports  it  to  be :  this  introduces  Hunfa  evidence ;  and  bt 

*   accounts  for  its  being  made  an  absolute  conveyance,  and  makes  it 

clear  that  the  12o£erses  were  intended  to  be  trustees,  and  that  it 

wa9  a  pious  fraud,  as  it  was  thought  better  they  should  not  itppnur 

such ;  and  the  plaintiffs  may  clearly  come  for  a  redemption.    The 

whole  has  arisen  from  the  bankruptcy  of  Rogers. 

Decree  an  account  of  all  aums  of  money  paid  to  the  RoserseSf 
and  there  must  be  a  re-conveyance,  on  payment  of  costs  by  the 
plfdntiffs  (a). 


(a)  tide,  as  to  tliiB,  Irnkam  v  CkUdf      ri$,  voL  Ji.   219.      Rich  v. 
Mnltf  YOh  h  H.   ijfrdPmrtwwrer.Mcr*     pott,  514.        ,    . 


-Ukp^'  Fordee 


Ill  TXB  HlOd  COUBT  Of  CHiLyCBlT*  ^fj^ 


FoBDEB  i^.Wadb.  UncMl^Jnn 

Hall,  9^  Dee. 

T^TR.  Cox  moved  that  a  will  might  be  delivered  out  of  the  office  Will  ordered  to 
-l-^-*-  of  the  Ecclesiastical  Court  to  the  solicitor  in  the  cause,  io  ^«  delivered  oat 
order  to  its  being  produced  at  the  hearing  of  the  cause,  on  ins  courMr^^so^ 
giving  security  to  return  it  safe  and  undefaced.  It  was  grounded  Ucitor,  od  secti- 
on a  case  of  Williams  v.  Floyer,  Amb.  343.  where  a  case  of  (Jt)  "ty  to  retom  iu 
Frederic  v.  Aymcombe  is  cited,  in  which  a  like  order  had  been 
made  by  hord  Hardwicke, 

Lord  Chancellor  said,  this  practice  was  introduce^  by  Lord  Tal' 
hot.  It  has  been  before  done  by  Lord  Macde^eld  in  the  case  of 
a  bond.  In  the  case  before  Lord  Hardwicke,  he  said  no  notice 
to  the  officer  was  necessary ;  it  was  there  done  by  consent  of  .all 
parties. 

Ordered,  by  consent,  that  it  be  delivered  to  the  solicitor,  be 
having  first  given  security  before  a  Master  to  return  it  (a). 

(0  1  Atk.  err. 

(«)  See  the  cases  cited  in  the  Editor's  note  to  Lake  v.  CoM^ld^  ante,  toI.  iii* 


JOBDAN   V.  SaWKINS.  T  477  V 

lineoln's-Iaa 
Hall,  12th  H^ 

A  FTER  the  allowance  of  the  plea  in  this  cause  (vide  ante.  Performance 
-^•^  vol.  iii.  p.  388.)  the  plaintiffs  amended  their  bill :   among  cannot  be  de- 
other  things,  it  was  stated  that  there  was  annexed  to  the  originiu  ^""^^  ^^  f"  .^ 
agreement,  a  memorandum  that  Sawkins  was  to  pay  the  land-tax.  anuia^n  roa^ 
'lV>  the  amended  bill  the  defendant  pat  in  an  answer,  and  the  cause  iQ  it  by  the, 
came  on  to  be  heard  before  the  late  Lords  Commissioners  Ash^  Court. 
hurst  and  Wilson,  on  the  25th  January  last. 

Mr.  Mansfield  and  Abbot,  for  the  defendant,  rested  his  defence 
on  two  grounds — 1st.  That  the  defendant,  at  the  time  of  the 
agreement,  was  in  a  state  of  intoxication ;  and  if  this  was  not 
satisfactorily  proved,  that  he  was  in  general  a  weak  man :  9ji,  Tliat 
the  consideration  was  inadequate,  which  was  itself  evidence  of 
fraud.  They  cited  Heathcote  v.  Paignon  (ante,  vol.  ii.  p.  167.) 
and  the  note  in  p.  1 76.  They  argued  that  the  question  here  was 
not  whether  the  case  was  sufficient  to  rescind  a  contract,  but 
whether  it  was  sufficient  to  induce  the  Court  to  refuse  its  assist- 
ance to  compel  performance  of  it,  and  leave  the  parties  to  their 

remedy 


m% 
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Casbs  AitauBir  jinv  0£t£R«uiritt 

remedy  at  law ;  and  cited  Savage  ▼.  Taylor,  Forr.  234.  to  A^ 
the  distinction  between  these  two  cases* 

The  evidence  not  supporting  the  defendant's  case,  bat  thcnf 
appearing  to  be  some  hardship,  the  Lords  Commissioners  deaeed 
a  performanee  of  die  conoract,  with  the  variation  that  k  was  lb  be 
«t  a  clear  vent  ^  £40,  wilbont  deductisg  Imd-tai. 

The  cause  eame  on  now  to  be  re^heard  before  the  Lord  €km^ 
edlor,  when  Mr  JUomtj^Ggnerai  and  Mr.  Stanly,  for  iIni 
^aintift^  imiited  <in  the  mmeas  of  the  contiact,  and  roKaaJri 
that  it  ought  to  be  carried  into  execution. 

Mr.  Mavafidd  and  Mr.  Jhbat  atgued  agaioat  dib  decne,  ii 
die  same  flromMia  on  which  they  hwi  euppevted  Ae  Mi^alil^ 
fcoce^  WM  m  additioa  argoed-  'Upon  'dMs  vasiatioit  Back  m  4fi 
•greemeiit  by  the  Lords  CoouniMioaery,  that 'the  Couft  <«POidd«iC 
apecificallj  perform  an  agreement  with  a  variation  in  the  ^temrirf 
i^  and  oited  Eofi^l  of  ffmrriogtoH  y,  LoMghmn^  Pre.  <Jtk  99* 
Champermon  v.  HMo,  »m.  Ch.  Ift&    t  ¥ero.  d8«.  &  €;. 

Lord  Choficellor  said — the  weight  of  the  evidence  was,  that  die 
defendant  viras  not  intoxicated :  but  upon  the  whole,  he  append 
to  have  been  imposed  upon,  and  not  to  have  had  the  assistance  ii 
ought  to  have  had.  If  the  agreement  had  been  carried  into  eiece* 
tion  as  it  originally  stood,  Sawkim  must  have  paid  the  bmd-4ai| 
as  being  the  landlord's  tax. — ^The  Court  cannot  speeificallj  fix* 
form  an  agreement  with  a  variation* 

Reverse  the  decree  and  dismiss  the  bill  {a). 

(n)  VidetheS#tor'f:nflte«itfM«aieitlitiiileMBe«B  apw  the«|f%fBli^ 
vaLiiLSSa. 


lineoki's-Inn 
HaU,  12th  Dee. 

In  the  crois-canse, 
service  apon  the 
clerk  in  Court 
ef  the  defendant 
fplaintiff  in  the 
lormer  bill)  rood 
service.    Pub- 
lication in  the 
original  bill 
stayed  till  after 
answer  to  cross- 
bin. 
Of  costs  on  the 

allowaace  of  the 
demarrer. 


Gardimbu  V.  Mason.? 
Mason  v.  Gar0in£R.> 

/^  AUSE  and  cross-cause. — ^The  cross-bill  was  a  second  bill  filed 
'^^  after  a  demurrer  allowed  (vide  ante,  p.  436.)  Mr.  Leacfh  had 
moved,  at  the  former  seal,  on  behalf  of  the  plaiutiff  in  the  cros^ 
cause,  that  the  proceedings  in  the  ifirst  csvuse  mi^l  be  stayed 
until  the  defendant  in  the  second  cause  (plaintiff  in  die  formci) 
had  entered  an  appearance  in  the  second  cause,  and  that  service 
upon  his  cleric  in  Court  in  <he  first  cause,  might  be  deemed  a^ood' 
service. 

The  motion  was  grounded  on  an  aff davit  that  the  pflaintfff  (fa 
the  cross-cause)  having  been  informed  that  the  defendant  lived  in 
Iftlandi,  caused  a  subpcena  to  be  sued  out,  and  application  to  be 
'      ^    •      -  made 


IN  THB  Ht&H  COVRT  Q9   ChANGEKT.  4X9" 

MMie  to  the  defendant's  solicitor  to  accept  semce  thereof  a»  good  Vt99i 

snrice  on  the  defendant,  which  was  refused^  and  that  the  defend* 
nC  was  proceeding  in  the  first  cause. 


Mir.  Letuk  eked  JnderiDn  v.  Lewis  {wott,  vol.  iii.  p.  4£9). 

Ml-.  Attomey'-Qeneral,  who  was  on  the  other  side,  being  ab^- 
wm^  ibe  aio|{OB  atood  over. 


Mr.  Mansfisldj  ae  amieut  euriXf  veferted  to  a  case  where  fce 
had  moved  for  further  costs  than  the  £5  and  Lord  Chancellor  said 
ht  could  not  give  them. 

Lord  Chancellor  said — ^he  found  himself  enibarras^  as. to  this 
point;  he  should  be  glad  to  correct  the  practice,  but  it  must 
stand  tin  it  was  altered  (a). — As  to  the  other  parts  of  the  motion^ 
the  clerk  in  Court  must  have  an  authority  arising  out  of  the  origi<» 
nal  cause^  therefore  be  thought  service  on  him  must  be  good 
•ervice ;  he  tboagfat  publication  ought  to  be  stayed  in  the  original 
bill  till  after  answer  to  die  eross-biiU 

jdnd  made  the  order  accordingly  (b). 

(a)  The  general  order  of  the  6th  of         (6)  Vide  Anderson  Y.Lewi$t  ante,  vol, 
F^rmary,  1794,  post,  544.  was  after-      Ui.  429.  and  tlie  Editor's  note  to  it. 
,wards  made  to  correct  this  practice. 


OB  this  day>  Mr.  Attometf-Genetal  opposed  the  (ndtfoliy 
ismI  observed,  that  upon  the  original  motion^  bis  Lordship  ia^ 
diatd  to  think  it  improper ;  ahbough  he  thought  service  on  the 
diark  io  court  should  be  deemed  good  service,  aa  tiH  servids  in 
MM|i6  way  or  other  the  party  could  not  appear.  He  cited  Gil-  [  479  ] 
hrtit'a  Forom  Bomannaoi  46  and  47»  to  shew  that  'Stat  proeeedings 
s^^^aot  to  he  stayed  but  only  publication ;  and  made  the  fanher 
il||tctiQn,  that  diis  being  a  second  efOBs4iUl,  after  u  denmri^r  al< 
ksiived  to  the  form^ry  the  idaintiff  ought  not  to  he  permitted  to 
piifced  till  he  had  paid  the  costs  of  the  foMier  eros^-hiH. 

Mr.  Xeoci,  as  to  this  objeoition)  said — that  in  a  late  ease  his 
Loidship  bad  decided  that  the  oHginal  plaintiff  could  only  tulie  Mie 
jC5  costs,  on  the  allowance  of  the  demurrer ;  that  by  the  deiimrreir 
Ihe  uuuse  was  out  of  Court,  and  the  plaint^  cannot  have  leate  to 
£  P.  W.  300^  aaad  the  note  there. 
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Uieolii't-Iim 
Hally  15th  Bee 

cal^  nfened  to 
fai  ao  miwer. 
and  ftdmitted  to 
be  in  defendant's 
cottxKly,  may  be 
otdered  to  be  in- 
fpectedby  the 
pUnttfr. 


£480] 


Gardineb  v.  Mason. 

IMTR.  Atlorney-General  moved,  on  the  behalf  of  the  phdntifl^ 
^  -**  that  the  defendant  mkht  leave  in  the  hands  of  his  clerk  in 
Couitj  for  the  perusal  of  phintiff's  solicitor,  the  several  letters 
and  copies  of  letters,  stateid  in  the  defendant's  answer  to  hite 
been  found  among  his  late  father's  papers,  respecting  the  purchase 
of  the  estate  mentioned  in  the  pleadhigs  in  the  cause,  particularlj 
the  copy  of  a  letter  written  by  his  said  late  father  to  Messrs.  Sym 
son  and  RobertsoHf  and  other  letters  and  papers,  and  m^t  piiH 
duce  the  same  at  the  hearing  of  the  cause. 

Mr.  Leach  opposed  this  motion — he  said  the  role  was,  that  dw 
defendant  was  compellable  to  produce  papers  admitted  by  the  smi* 
swer  to  be  in  his  custody ;  but  the  papers  to  bll  within  the  idt 
must  be  essential,  and  tend  to  support  the  plaintiff's  bill;  notw 
the  papers  here  do,  tend  to  (}efeat  his  title :  It  extended  also  orij 
to  papers  that  were  specified.  Here  the  reference  was  general  to 
letters  and  copies  of  letters;  The  cross*bill  was  founded  on  disss 
papers,  and  to  disclose  them  would  put  the  ^aintiff  in  posscssioi 
of  die  defendant's  defence.  In  Davers  v.  Dacen^  2  P.  W.  400^ 
a  similar  order  was  refused.  He  might  say  in  this  case  ai 
Mr.  Lutwyche  did  in  that,  **  the  other  side  can  have  ^no  ijgbl  la 
see  the  strength  of  my  cause,  or  the  evidence  of  my  title  befeie 
the  hearing."    Hodson  v.  Wamngion^  S  P.  W.  34. 

Lord  Chiincettor  said — ^if  the  defendant  relied  on  a  paper,  that 
made  it  material ;  and  made  the  order  as  to  the  only  letter  spedfi* 
cally  referred  to  in  the  answer  (a). 


(a)  The  present  and  the  following 
eases  upon  this  subject  are  collectea 
by  Mr.  Swmuimij  in  bis  notes  to  the 
eases  of  £eaiu  ▼.  Bkhta4$^  1 S  waust  8. 
and  Tke  Prinetu  tf  Wak»  v.  Tfu  Emi 
^liserpotff,  ib.  tSl.  (S.  C.  1  Wils.  Ch. 
Rep.  tl3.)  Earl  rf  SaU^mry  ▼.  C«dl, 
1  Cox,  S77.      SmUk  V.  Tkn  Dulu  <if 


NtrfAtan&eriead,  ib.  963.  f^dkiarT. 
Btxe,  S  Cox,  tr26.  CtmpliM  ▼.  Frtm^ 
ib.  S66.  DaridK  t.  Cfarto,  8  Ves.  138. 
l\iylorv.AfUN«r,  llVei.41.  AliaM%* 
»Fr^A«,  14 Ves.  Sll.  BicMfwd^.Wm^ 
Mim,  16  Ves.  4S8.  JUkrsfc  v.  SiMaUf 
%  Ves.  A:  Bea«  575. 
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(II)  COLLIS  V.  SwAtNE.  Un^Imi 

Hall,  14th  Dee. 
^D  Y  the  bill,  the  plaintiff  stated,  that  the  defendant  having  ap*  Where  a  bill 
"^^  plied  to  him  for  leave  to  use  his  name  as  a  trustee  iu  a  prays  relief  and 
mortgage  for  money  due  to  him  (ihe  defendant)  from  a  relation,  ^i^ttTb^r 
afterwards  induced  him  by  artifice  and  assurancesj^  that  the  secu-  entitled  to  di^ 
lity  was  good,  and  promises  of  indemnity  to  advance  the  money ;  covery  only,  a 
and  that  he  (the  plaintiff)  became  the  principal  mortgagee,  and  ^towed,^^""™^ 
was  afterwards  evicted  of  the  estate:. he  charged  that  the  defend- 
ant, by  different  letters,  in  answer  to  others  written  by  the  plaintiff, 
considered  himself  as  the  only  person  liable  to  the  risk,  and  had 
promised  the  payment  of  the  money :  the  plaintiff,  therefore,  by 
die  bill,  prayed  a  dbcovery,  and  th^t  plaintiff  might  be  declared 
a  trustee  only  for  the  defendant  as  to  the  mortgage ;  and  to  have . 
||m  money  repaid,  as  being  advanc^  at  the  special  request  and 
mdertaking  of  the  defendant;  offering  to  assign  all  his  right  to 
die  defendant,  and  for  further  relief. 

The  defendant  demurred  both  to  the  discovery  and  relief. 

• 

Mr*J2omt7/y,  in  support  of  the  demurrer,  said — ^that  Lord 
nmrhw  had  decided,  that  where  a  bill  was  filed  for  discovery  of 
endence,  to  which  the  plaintiff  was  entitled,  if  it  proceeded  to  [  481  ] 
pray  relief,  a  general  demurrer  both  to  discovery.and  relief  was 
good.  H6  cited  Price  v.  James,  (ante,  vol.  ii.  p.  3 19-)  Measter 
▼•  Bramton  (cited  ibid.  282.)  and  Charles  v.  Taysum^  in  the  JEx- 
ehequer,  July,  1792,  where  this  was  considered  as  the  esta- 
Uialied  practice,  and  to  have  been  so  since  Price  v.  James. 

Lord  Chancellor. — ^Though  he  admitted  that  the  plaintiff  was 
entitled  to  the  discovery  of  the  letters,  allowed  the  demurrer  (a). 

(tt)  Branden  v.  Johnson^  2  Yes.  jan.  571. 

(a)  See,  upon  this  subject,  Fry  v.  Penn^  ante,  vol.  ii.  280;  and  Price  v.  Jones^ 
lb.  319.  and  the  Editor's  note. 


£manuel  Colleoe  Cambridge  v.  The  Bishop  of  Nor-     TincolnVIim 

wiCH  and  Others.  Hall,  uth  i>«r. 

JJfENRY  MILDMA  Y  seised  in  fee,  inf  aV  of  the  advowson  After  a  clear  gift 
-^^  of  the  vicarage  of  the  parish  church  of  Twyford,  and  also  ^  *  college  of 
of  Ouslebury  Com.  Hants,  and  also  of  the  advowson  of  the  rec-  tiooT to'aUvSg 
tory  of  Henstead  in  Suffolk,  made  his  will  and  codicil,  ^ated  re-  their  interest 

spectively  the  1st  and  4th  of  November,  1704,  and  thereby  devised  cannot  be  extaid- 
^7         i\T  ^  r^  —  ^^  ^y  doubtful 

Vol.  IV.  D  D  as  ^^ri. 
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1793.         as  follows:  ^^  Item,  I  do  direct  and  appoint  that  the  vican^  of 

wpv«/  the  said  Twyford  and  Ouslehtny  parishes,  when  become  vacaat, 

Emamubl       shall  from  time  to  time,  by  the  persons  then  entitled  as  to  the 

C^BBioGE     Presentation,  be  tendered  to  Emanuel  College,  Cambridge,  so  as 

p.  the  election  be  made  of  a  person  resident  at  the  same  tmie  in  the 

The  Bishop  of   said  College."  And  as  to  the  said  rectory  of  Henstead  aforesaid,  lie 

ndoSlen       by  his  codicil  devised  in  th^  words  following:  **  Item,  idodcm 

to  the  Master  and  Fellows  of  Emanuel  College,  the  succeasifc 
presentation  for  three  turnt,  or  alterations  from  the  present  in- 
cumbent, Mr.  Lawrence  Edchdrd  to  the  church  of  Aenstead  in 
Suffolk,  so  as  the  said  election  be  ^ade  to  such  pigrsoii  as  at  llie 
same  time,  and  before  is  and  was  resident  in  the  said  College,  tmi 
as  the  parties  then  concerned  can  agree^  the  daid  Collide  to  prfl^' 
ceed  in  the  future  elections." 

^rhe  testator  died  in  1704,  the  defendants  are  the  ordfiwyof 
the  diocese,  and  the  heir  at  law  of  the  testator. 

After  the  death  of  Mr.  Lawrence  Eachard,  the  College  pre- 
sented for  three  successive  turns,  and  the  bill  stated,  that  upch 
.  £  482  ]       the  death  of  Doctor  Jolm  Gordon,   the  late  incumbeiA  on  llpe 

presentation  of  the  College,  the  right  of  presenting  to  the  dmrdi 
a  fit  person  when  nominated  by  the  College,  devolved  upon  sooit 
of  the  defendants,  ahd '  that  the  College  had  ncfmintfted  the  fte- 
verend  John  Oldershaw,  and  applied  to  the  other  defendttts  to 

1)re8ent  him  to  the  defendant,  the  diocesan,  to  be  instituted  to  dte 
iving. 

The  bill  stated  the  refusal  of  the  defendants,  and  thut  they  pit- 
tended  that  all  the  interest  or  right  of  the  College  in  the  natninittkm 
as  well  as  presentation  to  the  living,  ceased  ajter  the  p^od,  when 
three  successive  incumbents  had  been  presented  by  the  College, 
whereas  the  College  charged,  that  by  the  tme  construction  of  Oe 
codicils,  their  right  to  the  presentation  terminated  after  the  three 
turns,  when  the  rectory  of  henstead  was  to  be  presented  to  in  like 
manner,  with  the  vicarages  of  Twyford  va^  Ouslebury;  that  u  to 
say,  the  persons  entitled  under  the  devise,  or  as  heirs  at  law  of  tbe 
said  testator,  to  the  presentation  of  Henstead  aforesaid,,  bebg  tbe 
parties  concerned  with  the  said  College,  directed  to  present  the 
nominee  of  tbe  said  Master  and  Fellows. 

The  plaintiffs  nominated  4he  Reverend  John  Oldershaw,  but. 
the  defendants  refused  to  present  him,  and  brought  a  Quare  im- 
pedit  against  the  plaintiffs,  in  which  they  succeeded ;  upon  wliicli 
the  plaintiffs  filed  the  present  bill,  to  have  the  trusts  of  the  codicil 
executed ;  to  which  the  defendants  demurred. 

Mr.  Attorney-General,  Mr.  Mansfield,  and  Mr.  Sutton,  for  the 
plaintiffs,  insisted,  that  the  Court  would  not  reject  any  words  to 
which  it  could  give  a  meaning,  and  here  the  subsequent  words  ninj 
mean  the  College,  and  those  who  have  tbe  right  of  presentatioo, 

and 
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|ind  must  a{>ply  to  something  to  be  done  after  the  three  presenta- 
tions have  been  satisfied. 

Mr.  Solicitor-General^  and  Mr.  HoUut  said,  that  the  court  of 
Common  Pleas  had  decided,  that  the  subsequent  words  did  not 
l^ake  a  legal  devise  of  the  future  nomination,  after  the  three  turns 
fsiqpresslj  given,  that  they  must  refer  to  the  subsequent  nomina- 
tions after  that  of  Mr.  Eachard,  or  they  would  be  nonsense,  and 
|b^t  where  a  limited  interest  was  expressly  given,  as  a  further  in- 
lerest  covld  not  be  implied  unless  the  iatention  to  give  it  was  per- 
fkcAy  clear.  If  the  testator  had  intended  here  to  give  a  perpetual 
liimiination.  be^ould  have  said  in  all  future  elections. 

Lord  Chancellor, — He  has  given  the  three  turns  expressly  to  the 
.C^Ilf^ ;  1  JiQ  not  think  mysdf  boimd  to  discover  inrhat  his  further 
jmtentiop  waS|  or  whether  he  had  any  intention.  He  ipeant  the 
^presentation  to  regiain  in  his  family,  hut  that  diey  should  consent 
4ttcordingto  the  nonunation  of  the  College,  and  that  the  person  to 
Jbe  presented  should  at  the  <ime  be  resident  in  the  College,  which 
ivould  be  good,  though  he  became  resident  afjter  the  vacancy.  If 
Ihe  College  had  exhausted  their  members^  tl^e  family  mi^t  have 
pDpsented  other  persons.  This  is  aomething  like  his  meaning,  I 
do  not  say  it  is  so— but  it  is  clear  here  is  no  equitable  gift  of  the 
bpxtid  nonination. 

jyemurrer  alfomd  (a). 

(«)For  the  cases  upon  the  subject  of  devises  by  implicatioii,  vide  tho  £ditor*s 
note  to  Brown  v.  De  Laet^  post,  535. 


1793. 


Emanuel 

C0L1.KGB 

Cambru»gb 


V, 


The  Bishop  of 

No^wicn 

andOthen. 


[  483  ] 


SocKETT,  Esq.  and  his  Wife  v.  Wray  and  Another. 

.nnHE  bill  stated,  that  by  indenture  .£4ih  February,  179 19  made 

^    between  the  defendants  Wray  and  Morgan,  of  the  one  part ; 

iflld  the  plaintiflfs,  of  the  other  part,  and  reciting  that  the  defendant 

iWray  had  invested  ^1,000  in  the  names  of  himself  and  Morgan, 

Xb  the  purchase  of  «£  1,234.  2s.  id.  3  percent,  consols,  it  was  wit- 

joessed,  that  in  order  to  declare  the  trusts  thereof,  the  said  Wray 

,lind  Morgan,  by  and  with  the  express  privity,  comenf,  anddirection, 

QT  appointfnent  of  the  plaintiff  Sockett,  covenanted  to  stand  pos- 

.nefs^of  the  stock  and  interest,  upon  trust,  that  they  shouldy'rom 

time  to  time,  during  the  life  of  the  plaintiff  Catherine  Sockett,  pay 

over  the  dividends  into  the  proper  hands  of  the  plaintiff  Caiherine 

Sockett,  andfor  her  sole,  absolute,  peculiar,  and  separate  use  and 

benefit^  or  to  such  person  or  persons  as  she , by  any  note  or  notes, 

not  dispose  of  the  principal  at  once  by  deed,  bnt  by  a  rcvocabU 

D  o  2  instrument 


ttoUs. 
17th  Jon. 

Money  invested 
in  trast  for  a 
married  womaOy 
to  pay  her  the 
interest  for  life, 
to  her  separate 
use,  and  after 
her  decease,  to 
such  person,  and 
subject  to  such 
powers,  See,  as 
she  should  by  any 
instrument  in 
%vriting  from  time 
to  time  or  by  will 
appoint  (during 
her  present  co- 
verture) she  can* 
act  <nUy, 
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1793.         instrument  or  instruments,  writing  or  writings,  to  be  by  her  signed, 
wvw         notwithstanding  her  present  coverture,  should  direct  or  appoint ; 

BocKETT        and  it  was  further  agreed  and  declared,  that  the  plaiiitin  Heiuy 

Wray  Sockett  should  not  intermeddle  therewith,  nor  should  the  same  oe 

'        subject  or  liable  to  his  controul,  debts,  or  engagements,  and  thai  thi 

receipt  and  receipts  of  plaint^  Catherine  Sockett,  signed  by  her 

[  484  ]        proper  hand,  or  of  sifch  person  or  persons  as  she  should  io  manner 
aforesaid  appoint  to  receive  the  sBime  should  from  time  to  time,  not-' 
withstanding  her  coverture,  be  a  good  and  sufficient  discharge  fee 
the  said  dividends,  8^c.  and  after  the  decease  of  plaintiff'  Caiherm 
Sockett,  upon  trust,  that  the  trustees,  S^c.  should  transfer  the  said 
sum  of  .£1,234.  2s.  \d.  unto  such  person  or  persotd,  at  such  tim 
and  times,  in  such  parts^  shares  ana  proportions,  and  in  such  sort, 
manner  and  form,  and  subject  tch^  with  and  under  such  poaen, 
provisoes,  conditions,'  restrictions,  and  limitations  as  phnnAiff  Ca- 
therine  Sockett,  by  herself  alone,  whether  sole  or  covert,  and  not* 
withstanding  her  present  coverture,  should  at  any  time  or  thnes 
during  the  term  of  her  natural  life,  by  her  last  will  and  testamoA 
in  writing,  or  any  writing  purporting  to  be  her  last  will  and  testa- 
ment, to  be  by  her  signed  and  published  in  the  presence  oi,  and 
attested  by  two  or  more  credible  witnesses,  (which  will^  t^c.  the 
plaintiff  Catherine  was  by  that  indenture,  and  by  plaintiff  Hemg 
Sockett,  authorised  to  make)  should  in  that  behalf  gfre^  hemum^ 
direct  or  appoint,  and  for  want  of,  and  in  case  no  such  pR,  tfc* 
should  be  made  thereof,  or  not  extending  to  the  whole  of  plain- 
tiff CaMmne  Sockett* s  estate  or  interest  therein,  then  as  to  so  much, 
thereof  as  should  not  be  so  given,  4fc.  in  trust,  to  transfer  the  same 
to  the  executors  or  administrators  o/*  plaintiff  Catherine  Sockett,  for 
their  own  use  and  benefit. 

The  bill  further  stated,  that  ever  since  the  execution  of  the  set- 
tlement, the  interest  had  been  regularly  paid  to  the  plaintiff  Cb- 
therine  according  to  the  terms  thereof,  and  that  the  plamtifi^  havrag 
occasion  for  a  sum  of  money,  and  plaintiff  Catherine  having  b^ 
come  desirous  of  having  the  Sank  annuities  sold,  and  the  money 
paid  to  the  plaintiffs,  applied  to  tlie  trustees  to  sell  the  sam^ 
being  ready  to  acquit  and  discharge  the  trustees  from  ali  futoie 
claims,  but  the  defendant  refused,  without  an  indemnity,  on  which 
account  the  bill  was  filed,  insisting  that  the  plaintiff  Catkerhe 
Sockett  being  entitled  to  the  dividends  for  life,  to  her  sole  and 
separate  use,  and  to  dispose  of  the  capital  in  such  manner  as  she 
should  think  fit,  the  trustees  could  not  be  prejudiced  by  transferriif 
the  same^  and  praying  that  the  defendants,  the  tvustees,  might  fee 
decreed  to  sell  the  funds,  and  to  pay  the  money  io  Henry  l^kett, 
the  plaintiff  Catherine  being  willing  to  appear  in  court  and  consent 
to  the  same. 

[  4fi5  ]  The  defendants,  by  their  answer,  admitted  the  trusts  as  above, 

and  submitted,   by  the  terms   thereof,  they  should    not  be  sa- 
tisfied 
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u  selling  the  fund^  but  submitted  to  act  as  the  Court  should  1 793« 


question  was  argued  before  his  Honor  the  Master  of  the        Sockett 
Mr.  Graham^  and  Mr.  Hartj   fot  the  plaintiffs^  and  by         Wstkin 

kori  for  the  defendants^  the  trustees;  and  diis  day  his  Honor 

idgment  to  the  following  effect: 

rf«r  of  the  Rolh. — [After  stating  the  trusts  of  the  deed.] — 
feet  of  the  deed  is  this,  in  consequence  of  an  agreement 
marriage^  the  money  is  put  into  tlie  hands  of  trustees  to 
B  dividends  to  the  wife,  or  as  she  shall  appoint,  for  life,  and 
er  decease  according  to  her  appointment  by  will,  and  die 
m  is,  whether  under  such  a  trust  it  is  coinpetent  to  the  wife  < 

ve  the  benefit  of  the  deed,  and  to  give  the  whole  capital 
it  once  during 'her  life.  At  the  opening,  it  struck  me  that 
impossible  to  be  done :  a  case  in  point  was  then  cited. — But 
hstanding  that  case,  and  the  respect  I  have  for  the  noble 
ivho  decided  it,  I  cannot  conform  to  it. 
I  case  is  Newman  v.  Cartoney,  which  came  on  24th  Aprils 
and^is  m  the  Regbter's  Book  for  1770|  J3.  275,  (cited  ante, 
.  p.  346,  in  the  note,  and  p.  568.)  It  came  on  by  consent, 
erefore  is  likely  to  have  been  acquiesced  in^  but  it  is  my  duty 
roiae  my  own  judgment  on  the  subject. 
^  other  cases  that  were  cited,  were  Hulme  v.  Tenant,  (ante, 
p.  1 6.  Pybvs  V.  Smith,  (ante,  vol.  iii.  p.  340.)  Ellis  v.  At'- 
,  (ibid.  p.  665.) 

:he  case  of  Hulme  v.  Tetiant,  it  appears  that  Lord  Bathurst 
r  a  different  opinion  from  Lord  Thurlow* — From  that  case  I 
i  thb  principle,  that  a  married  woman  may  in  this  Court  be 
lefcd  as  to  all  her  property  as  a  feme  sole,  I  say  as  to  her 
rty,  because  no  contract  can  be  entered  into  by  her  to  affect 
man,  the  remedy  must  be  against  her  property ;  with  respect 
person  she  is  protected.     Lord  Thurhw  says  tliere,  that  the 
;  cannot  exercise  any  power  as  to  her  persoQ,  but  if  she  affects 
er  into  any  contract  which  would  make  her  person  liable,  if 
as  a  feme  sole,  it  shall  operate  upon  her  property  in  the  hands        [  486  j 
r  trustees :  Lord  Bathurst  in  that  case  dismissed  the  bill,  but 
Thurlow  thought  the  plaintiff  might  make  the  contract  avail- 
igainst  the  property  of  the  wife,  and  I  am  very  much  inclined 
Id,  that  where  a  power  is  given  to  a  married  woman,  to  act 
r  property,  she  b  so  far  to  be  considered  as  a  feme  s9ie. 
^on  V.  Turville,  2  P.W.  144,  bears  much  more  analogy  to 
resent  case  than  Hulme  v.  Tenant,      t^' 
lisv,  Atkinson  was  prior  in  time  to  Pybmv*  Smith. 
Ellis  v.  Atkinson^  Lord   Thurlow  had   great   difficulty  in 
ig  over  the  wordsy'rom  time  to  time. 

Pypus  V.Smith,  Lord  jTAf/r/oziz;  expressly  laid  it  down,  that 
yvas  the  intention  of  a  parent  to'give  a  provision  to  a  child  jn 

such, 


V* 
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1799.         such  a  way  that  ^e  could  not  alienate  it,  he  might  do  80|  but  be 
wvw  thought  the  intention  must  be  in  express  terms. 

SocftETT  If  of  a  parent  it  must  be  so  of  any  other  person  giving  pro- 

perty. 

But  if  the  parent  or  other  person  has  given  a  power  witfaont 
restraining  it,  the  Court  will  act  upon  the  property. 

Then  what  is  the  meaning  of  the  power  under  this  deed  ? 

The  meaning  is  this :  tliat  the  wife  should  have  the  whole  in- 
terest for  life^  with  a  power  to  dispose  of  the  whole,  so  as  she  did 
that  by  a  revocable  act :  but  she  must  reserve  a  power  to  act  upon 
the  property  in  future,  if  she  thought  fit  so  to  do. 

A  married  woman  is  in  a  different  state  from  an  infimty  ii 
infant  has  no  disposidg  mind ;  with  respect  to  a  married  womait 
the  law  says  she  has  a  disporing  mind  but  not  a  disposing  powr. 
lliis  Court  gives  her  a  disposing  power  if  the  power  in  the  Ml* 
tlement  limits  it  so. 

In  this  case  she  is  to  do  it  ^  by  any  note  or  notes,  ittstntOMDt 

or  instruments,  writing  or  writings."    The  omission  of  the  wordi^ 

'^  deed  or  deeds/'  which  aire  usually  inserted  in  such  powers,  is  a 

I,  487  ]        strong  guard,  and  shews  she  was  only  to  do  it  by  a  revocable  ael| 

and  has  no  right  to  give  bat  under  the  power. 

It  is  admitted,  that  if  the  gift  in  default  of  appointmeoty  w» 
to  persons  expressly  named,  she  could  not  dispose  of  the  wbob 
at  once,  but  it  is  argued  to  be  differcfnt,  when  it  is  given  to  her 
executors  or  administrators. 

In  Norton  v.  Tarville,  the  disposing  power  was  not  coafined  la 
being  executed  by  a  will.  The  question  there  was,  as  to  the 
execution  by  bond.  The  Master  of  the  Rolb  was  of  ^  o|Mm^ 
that  though  as  a  bond  it  was  void,  it  was  a  good  dnpoaitiM 
against  persons  claiming  under  her  will,  and  that  where  a  pettoi 
having  a  disposing  power,  gives  a  bond,  it  is  tHoding  on  ber 
personal  property. 

It  is  argued,  diat  supposing  her  a  feme  sole,  she  coold  dotte 
act ;  there  the  single  woman  can  act,  because  she  can  Imid  ko^ 
cielf  personally,  but  is  there  any  contract  that  this  inarrM  woMSi 
could  enter  into  that  would  bind  her  after  the  t^wtaatioB  of  At 
coverture  ?  If  she  gave  a  bond,  could  she  be  sued  vpoa  it  afker 
the  coverture  i  C^tainly  not.  A  roan,  or  a  single  wonan,  ai 
they  can  bind  themselves  personally,  may  bind  their  executors  aai 
administrators,  but  it  is  not  so  of  a  married  woman. 

As  to  the  interest  she  was  to  have  it  for  life,  but  aa  to  4* 
principal  she  could  only  dispose  of  it  from  time  to  time  by  m  re* 
vocable  act ;  I  should  go  too  far  in  this  case  if  I  held  it  to  be  dii* 
posable  any  way  but  by  Will. 

1  subscribe  to  Norton  v.  Turville,  but  diis  a  different  case, 
therefore,  notwithstanding  the  cases  of  Nercman  v.  Cartonef, 
Ellis  v.  Jtkifison,  and  Pj/bus  v.  Smith,  I  think  she  could  not  dis- 
pose of  it  by  deed. 

Tbert 
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sre  18  something  remarkable  in  this  case,  that  the  restraint 
r  during  her  present  coverture.  If  she  survived  her  present 
ad,  the  restriction  was  thought  unnecessary,  therefore, 
;  the  life  of  her  present  husband,  she  can  only  dispose  of  it 
I* 

Bill  dismissed  (a). 
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rhe  cases  on  this  subject,  as 
m1  by  Mr.  Clancey^  in  his  vala- 
isay  on  the  Equitable  Rights  of 
d  Women,  p.  159,-  are  of  such 
■e,  that  no  clear  result  can  be 
from  thero,  and  it  is  extremely 
t  to  say  what  the  determination 
)j  when  the  question  shall  next 
fairly  before  the  Court.    Both 
isent  case,  and  Huime  v.  Tenant^ 
een  shaken,  though  neither  of 
MS  been   expressly  over-ruled, 
»refore  a  new  consideration  of 
le  cases,  so  often  wished  for  by  * 
2oss/yii  and  Lord  £jd<m,  is  rch* 
extremely  desirable. 
f.  Grtmi^  indeed,  has  furnished 
bj  which  much  of  the  difficulty 
)  removed,  and  many  apparent 
^etles  reconciled.    His  tfonor 
Bred,  that  there  was  do  case  In 
the  broad  rule  that  a  ttiarried 
I  i)f  to  be  considered  a  fen^e  sole 
roperty  to  her  separate  nse,  had 
impeached.    Thut   thet«  were 
;ases  in  Mrhicb  the  question  had 
whether  the  absolute  property, 
log  a  power  of  disposition  waA 
eu  to  be  given,  or  whether,  It 
personal  gift  oaly,  without  a 
of  disposition ;  that  when  the 
has  seen,  from  the  words,  an 
ion  to  limit  her  to  a  personal 
rithoat  a  power  of  disposition, 
sai^  that  condition  might  be  im* 
, '  and  an  interest  inconsistent 
t  diould  not  be  eflfectlial.    Wtig^ 
r.  Smxth^  9  Yes.  5Sd.    WUU  v* 
MU,  12Ves.503. 

\px  the  former  branch  of  this 
>fi,  therefore,  may  be  ranked, 
1  those  determinations  in  which, 
ffuim  V.  Tenant^  and  the  cases 
cited,'  dispositions  by  a  married 
b  of  separate  property  by  other 
ments  than  those  pointed  out  by 
ted  uiider  which  she  daips,  have 
diowcd;  ^dly*tliosc  cases,  like 
Iiie«  ▼.  GorffeSj  ancf  cases  tftere 
in  which  she  has  been  consider- 
Mssesiing  an  absoJjnte  right  to 
le  py  will,  ^d,  SAU.  Pybus  v. 
soW,'  EUis'y^  Afkituhn,  Brown 
'4f  14Ves.  303,  and  the  cases 
i^h  a  sweeping  appointiuffU  of 
cr  separate  property  bas*  been 


supported.  On  the  other  hand,  when- 
ever  the  power  of  anticipation  has 
been  restrained,  or  the  capacity  of 
charging  confined  to  the  express  mode 
pointed  out  by  the  will  or  settlement, 
or  wbere  the  power  of  appointing  has 
been  siispencfed  during  the  coverture. 
Richards  v.  C/bam6ers,  10  Vos.  560. 
Lee  v.  Muggeridgey  1  Yes.  Sc  Bea.  118, 
or  where,  as  in  the  present  case,  and 
Anderson  v.  Dairsoa,  15  Yes.  SSi,  the 
power  has  been  holden  only  to  ex- 
tend to  disposition  by  will,  the  Court 
may  be  considecedy  uncording  to  the 
words  of  Sir  IV,  Grants  to  have  col- 
lected from  6ie  instrument  the  inten- 
tion of  the  settlor  16  lltnit  her  to  a 
personal  gift,  aocoinpapiecl  cither  with 
a  total  or  partial  rcstdction  of  aliena- 
tion. 

8Ci1l>  however,  it  must  be  admitted 
tiiat  the  determinations  arc  consider- 
ably at  variance.   Thus,  the  cases  of 
Norton  V.  TWriKf,'  Peacock  v.  Monk^ 
and  HvhM  v.  Temmt,  thoueh  followed 
in  Heatky  v.  TkmUiB,  t5  Yes.  596,  and 
Bvlpin  V.  CMe,  17  Yes.  395,  have 
been  doubted/  'ana    their  extent  in 
some  measure  restrained  by  subsequent 
decisions.    The  expressions  of  u>rd 
HMtyln,  in  HUmes  v.  Busk,  2  Yes.  jun. 
498.  and  the  deferminatiohs  in  JVkUlter 
V.  Newman,  4  Yes.  if 9,  and  Mores  v. 
Huiskf  5  Yes.  69f ,  have  been  shaken, 
if  not  expressly  over-ruled  by  Sperling 
V.  RocVordf  8  Yes.  164.    ParldBe  v. 
WkUe,  11  Y<s.  209.    ^eex  v.  Atkins, 
14  Yes.  542,  and  other  cases  cited  in 
the    note     to    Fettiplace    v.  Gorges, 
ante,  vol.  iii*  10.    And  it  is  difficult 
to  perceive  so  marked  a  difference 
of  intention  in  the  settlor  in  the  pre- 
sent case,  and  Fettiplace  v.  Gorg^,  as 
to   account    for   the  contrariety    of 
the  decisioQ^.    '    ' 

Lord  Eldon,  ill  the  late  ease  of  Jackson 
Y.  Jlobliousef  %  Meriv.  487,  noticed  the 
gradual  alteration    that    had    taken 

{►laC^  from  thfe '  extreme  laxity  which 
he  decisions  in  Lord  Hardwicke*»  time 
haid  faitrodnced.  After  alluding  to 
ilulfne  V.  fenant,  and  the  unsuccessful 
allcnipt  in/'i^6iM  v.  Smith,  to  establish, 
that  the  aiieiiation  must  be  ee  modo 
yriih  the  power  given,  he  observed 
tiiat  lord  tkurlow  still  continued  to 

struggle 
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strafe  bard  that  the  wife  might  be 
brought  into  a  situation  consistent  with 
the  manifest  intent  of  the  settlor ;  but 
be  thought  the  decisions  too  strong 
against  it.  At  last  he  began  to  alter 
his  opinion,  first  fai  the  case  of  Miss 
WaJUon^  where  he  reasoned  thna:  a 
feme  covert  having  power  to  alien  ii  a 
mere  creature  of  equity  to  the  extent 
to  which  the  settlement  constitutes 
her  a  feme  sole,  and  no  farther,  and 
he  therefore  thought  that  the  Court 
might  modify  the  power  of  alienation 
hy  a  clause  against  anticipation. 

It  remains  to  be  observed,  bow« 
ever,  that  the  present  determination 
has  been  particularly  noticed  by  Lord 


EMon^  as  being  at  irariaiiee  wifli  thi 
former  cases.  ^  In  S^ekeU  ▼.  H  ray,  (as 
observed  by  his  Lordship,)  if  the  worii 
<  deed  or  deed»,'  had  been  thrown  la, 
they  would  not  have  amounted  to  moie 
than  *•  instrument  or  writing,'  for  ai 
to  the  married  woman,  it  was  no  deed* 
If  the  subject  had  been  land,  a  Hm 
would  have  barred  her  power  of  dis- 
posing^ by  will ;  and  at  to  the  lifeia- 
terest,  ti^e  former  cases  cannot  stand, 
if  the  words  appearing  in  tiie  rmit 
of  tliat  case  to  be  relied  upon,  hafa 
any  objection."  The  reader  will  fiai 
all  the  cases  collected  hi  the  nolBS. 
H^hM  V.  TenaMf  and  FeiHgitu  ?• 
Gorges,  cit.  sup. 
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A  creditor  by 
bond  cannot 
atand  his  own 
insurer,  and 
charge  the  pre- 
mium to  his 
debtor* 


Hutchinson  v.  Wilson  and  Others. 

nnHE  defendants,  who  were  tradesmen  in  London,  suppfied 
-*-  Snow  and  Shepherd,  who  were  the  captain  and  purser  of 
the  Talbot  East  Indianian,  with  goods,  for  the  purpose  of  makiag 
part  of  their  investment,  die  plaintiff  Hutchinson  with  one  Auther, 
since  deceased,  became  bound  with  Snow  and  Shepherd,  ia  a 
bond  to  the  amount  of  £ifi36  to  the  defendants,  for  securing  the 
payment  The  goods  qpon  the  whole  were  to  a  much  laiger 
amount.  The  defendants  actually  insured  only  ,£800,  but  chaifed 
in  theur  account  £165,  as  paid  for  the  insurance  of  £2,350  bom 
London  to  the  East  Indies,  to  cover  the  bonds. 

At  the  hearing,  it  had  been  referred  to  the  Master  to  take  m 
account  of  the  sums  due  to  the  defendants ;  in  taking  which  ao* 
count,  he  had  admitted  this  charge  of  £l65,  the  defendants  in- 
sisted  that,  as  to  that  sum  they  stood  their  own  insurers. 
.  And  upon  exceptions  taken  to  the  Master's  report,  the  ques* 
tion  was,  whether  the  defendants  ought  to  have  been  allowea  tfan 
charge. 

Mr.  Attorney-General,  Mr.  Lloyd,  and  Mr.  King,  for  the 
plaintiff,  insisted — that  it  ought  not  to  have  been  allowed,  and  that 
there  was  not  any  pretence  for  saying  that  the  defendants  stood 
their  own  insurers,  that  they  could  not  insure  the  bond,  Lowry  v. 
Bourdieu,  Dougl.  4G8.  Therefore,  if  they  had  effected  a  policy 
it  would  have  been  void.  But  here  there  was  no  insurance  made, 
Smith  y.  Lascelles,2T.  R.IB7.  They  admitted,  that  whertf  a 
correspondent  abroad  orders  I  iS  agent  here  to  maike  an  insurance, 
and  he  does  not,  he  is  liable  '  an  action  to  the  amount  of  the  in- 
surance,  but  there  was  no  evi  mce  in  this  case  before  the  Master, 
to  shew  any  order  from  iS/tou)  and  Shepherd.  If  persons  could 
eland  their  own  insurers,  it  would  be  a  constant  way  of  evading 

the 
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the  stamp  duties.  By  making  die  insurance  on  the  <£8(X),  they 
have  pronounced  judgment  against  diemselves  as  to  the  other  part, 
as  that  shews  what  the  agreement  was ;  what  remedy  would  Snow 
and  Shepherd  have  had  in  case  of  a  loss  ?  There  was  no  legal  in- 
atniment,  no  stamped  policy,  nor  any  way  to  shew  that  the  de* 
feodants  had  themselves  insured  the  goods. 

Mr.  SoKcUor-General  and  Mr.  Mansfield,  for  the  defendants. — 
As  to  the  last  objection,  it  is  an  extraordinary  one,  as  the  charge 
of  ^165  Aands  on  the  face  of  the  account,  and  would  be  evidence 
of  the  insurance.  At  the  time  this  was  done,  which  was  before 
the  case  of  Lowry  v.  Bourdieu,  it  was  considered  as  a  fair  transac- 
tion, and  was  continually  done  in  the  city  of  London,  for  creditors 
to  stand  their  own  insurers.  After  such  transactions  are  over,  and 
the  money  paid,  it  has  been  repeatedly  decided,  that  the  money 
cannot  be  brought  back,  and  here  the  defendants  having  taken  the 
bond,  it  is  the  same  thing  as  if  they  had  been  paid  the  £l65.  If 
the  defendant  had  underwritten  the  policy,  they  would  have  been 
the  best  insurers  for  Snow  and  Shepherd,  as  being  their  creditors ; 
and  the  policv  having  been  effected  as  far  as  the  ;6800,  the  re« 
Tenue  is  not  defrauded,  and  only  wants  the  names  of  the  Wilsons 
,to  be  subscribed  to  it,  to  be  perfectly  regular.  The  Master  has 
therefore  done  xigbt. 

Lord  Chancellor.^^-Where  a  man  undertakes  to  insure  for 
another,  and  does  not,  he  will  be  liable  in  an  action,  and  the 
damages  will  -be  what  the  party  would  have  recovered  from  the 
insurers  (a) ;  but  where  the  insurance  is  not  made,  he  can  never 
chaise  for  it.  There  is  no  principle  to  suffer  a  man  to  avail  him^ 
,  self  of  an  instrument  he  has  never  made^. 

Exception  allowed. 


48ft 


(0)  WaUim  V.  TtlViAr^  t  T.  R.  188, 
n.  even  though  he  derives  no  profit 
from  the  transaction.  SeUw  v.  nork, 
1  Marsh,  on  Ins.  299,  and  if  he  pre- 
Aeod  that  he  has  effected  a  policy 


trover  will  lie  against  him  for  it 
thongh  none  has  been  effected.  HcHm 
Mf  V.  Ctaiety  1  Park,  on  Ins.  4.  Vide 
also  DtUmcy  v.  Stoddaii,  1 T.  R.  tt. 
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34  GEO.  III.  1794. 

f 4th  JanMary.  Stapleton  X).  Palmer  aDd  Others. 

A  residue  to  be  TOEL  S A  TILE,  of  the  island  o{  Jamaica,  Esq.  seised  and 
divided  by  exe-  f/  possessed  of  considerable  real  and  (>er8onaI  estate,  made  his 
d^Ue*tcra,***"  wi">  dated  June  9tb,  1 786,  and  thereby,  after  several  legades, 
▼estsat  the  death  ordered  *^  that  his  executors  should  sell  and  dispose  of  his  estates, 
of  the  testator.     ^^^  ^^g  yean  after  his  decease ;  and  all  the  rest,  residue,  and 

remainder  of  his  estate,  resd  or  personal,  he  gave  to  his  sister 
Elizabeth  Grange,  and  all  the  children  of  her  body  lawfully  be- 
gotten, to  be  divided  by  his  executors,  among  all  such  of  them 
as  may  be  living  at  the  time  the  dividends  take  place,  share  and 
share  alike,''  am  appointed  two  of  the  defenaants,  John  and 
James  Palmer,  executors. 

The  testator  died  fitb  Jufy^  1797>  leaving  his  sister  EUxabdh 
surviving  him,  who  had  four  children  then  living,  Sarah,  the  wife 
of  the  plaintiff  Stapleton,  who  is  since  deceased,  and  three  of 
the  other  defendants,  aqd  ^tizqbeth  ha^  not  had  any  child  boro 
Mnce. 

The  executors  did  UQt  seH  die  estates  within  the  three  yean 
After  the  death  of  the  testator,  but  on  the  9t)i  Jti/y,  1790,  die 
plaintiff  and  his  then  wife,  and  the  defendants,  the  other  dul- 
dren  of  Elizabeth,  and  the  husband  of  such  of  them  as  were 
married,  executed  a  letter  of  attorney,  reciting  the  clause  in  the 
testator's  ^itl,  by  lyhjch  Ije  di^poaed  of  the  residue,  by  which  diey 
aMthofiaed  Bzcl^arii  Glade,  fyq,  to  receive  from  the  execotois 
and  all  other  persons,  kich  sums  of  money  as  should  be  d«e  to 
them  by  virtue  of  the  said  will,  and  the  said  Richard  Glade  ^ 
plied  to  the  executors  to  sell  the  estate  and  settle  their  accounts; 
[  491  ]  m  consequence  of  which  the  executors  exposed  the  estate  to  sde 
on  the  4th  Augtui,  179I>  and  sold  the  same  for  £11,600  payable 
by  instalments,  and  the  purchaser  paid  immediately  .£1,160  by 
way  of  deposit.  But  several  difficulties  falling  in  the  way,  die 
conveyances  were  not  executed  bv  the  time  the  second  instal- 
ment was  made  payable,  nor  was  the  same  paid,  but  the  difficult 
ties  were  afterwards  removed,  and  the  conveyances  prepared,  hot 
not  executed,  when,  on  the  14th  May,  179^,  the  plaintiff, 
Stapleton*8  wife  died,  and  he  obtained  administration,  and  altera- 
tions were  made  in  the  conveyances^  shew ing  that  lie  was  a  party 
as  administrator  of  his  wife. 

The 
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The  defendant,  wbo  had  married  Hester  George,  one  of  the 
daughters  of  the  testator's  sister  Elizabeth,  objected  to  joining  in 
the  conveyance,  unless  a  fourth  part  of  tlie  purchase-money  was 

Slid  to  him  in  right  of  his  wife ;  he  insisting  that  by  the  death  of 
e  plaintiff's  wife,  before  the  money  was  divided,  the  same  be- 
came divisible  in  four  parts,  among  JElizabeth  and  her  three  sur- 
viving children,  whereupon  the  parties  came  to  an  agreement,  that 
the  money  should  be  laid  out  in  the  funds^  subject  to  the  question 
as  to  the  rights  of  the  parties,  and  the  conveyances  were  executed, 
and  the  present  bill  filed  to  ascertain  the  rights  of  the  several  par- 
ties, on  which  the  plaintiff  claimed  one  fifth  part  of  the  purchase- 
money,  as  having  become  payable  to  her  in  her  life-time. 

The  defendants,  by  their  answer,  insisted,  that  Sarah  Stitpleton, 
the  plaintiff's  late  wife,  was  only  entitled  to  a  contingent  interest 
an  the  fifth  part  of  the  purchase  money,  and  other  residuary  es- 
iatea  of  the  testator,  dependant  upon  her  living  to  the  time  of  the 
distribution  of  the  same. 

Mr.  Attorney-General,  Mr.  SolicUor-General,  and  Mn  Hoi- 
list. — This  must  be  considered  as  vested  at  the  death  of  the  tes- 
tator. There  was  a  similar  case  before  Lord  Tkurlow,  of  Hut^ 
Mmon  V.  Manningham*  (reported  1  Ves.  jun.366.  by  the  name 

of 

*Hui€kitu(m  v.  Mmmingkam(a).'^olm  H^dckkuon,  jui.  being  in  tlie  East 
fmdie$f  and  his  frieiidt  and  family  in  Emgimtd,  made  Iub  will  in  JtMuary  178 1, 
^  wbich  he  gave  several  legacies  to  different  legatees,  with  tkis  danse,  <<  but 
in  ease  beabaU  die  befinre  he  shall  rtenhft  the  tame,  then  I  give  die  same  to  ray 
Jifothers  and  sisters;  *'  he  then  gave  the  residae  to  his  faftk^  Jsfm  HutchitiMtn^ 
with  a  similar  clause,  <*  but  in  case  ef  the  death  of  my  lather  before  he  shall 
tave  received  it,  I  give  the  same  to  my  brotiiersand  sisters,  and  their  children, 
ahare  and  share  alike/'^^The  testator  died  soon  after  making  the  witt. 

Several  payments  bad  been  made  to  snch  of  Ihe  legatees  as  were  since  dead, 
lint  they  had  not  been  paid  the  whole  of  dieir  legades,  ihe  father  died  in  1784, 
^rithoiit  bavins  reeeived  any  part  of  the  resldae. 

The  philn^TO  were,  a  swnm4ng  Mother,  a  sister  wjfii  her  hoiband,  and  the 
liniband  of  a  deceased  sister  of  Uie  testator,  v^o  claimed  snch  part  of  the  lega* 
ides  as  had  not  been  paid  to  the  deceased  legatees  before  their  deaths^  and  the 
vrhole  of  the  residne.  The  defendants  were  the  executors  of  the  testator,  and 
the  executor  of  the  deceased  father. 

Mr.  Soliciior-General,  for  the  plaintifl^^  contended— that  the  testator's  in- 
flevtion  was  to  give  this  property  to  his  retations,  but  not  to  give  Uiem  vested 
Interests  till  they  should  actually  receive  the  money.  He  considered  the  time 
jiecessary  to  collect  and  remit  the  property^  and  that  althouj[b  they  might  sur- 
vive him,  they  might  die  before  the  money  could  be  conveyed  to  Englmd,  and 
fo  that  case  lie  meant  other  hands  to  receive  it.  Suppose  this  was  the  case  of  a 
^eni  estate  to  be  sold,  and  the  money  paid  to  A.  but  if  he  died  before  the  sale, 
iiien  to  jB.  that  gift  over  would  be  good. 

But  Lord  Chancellor  tliought  this  was  too  general,  no  time  being  limited;  the 
teirtator  certainly  had  intended  it  not  to  vest  inmicdiatcly,  but  that  there 
ahonld  be  time  to  transmit  it ;  tticrc  was  certainly  time  to  transmit  it,  but  he 
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(a)  The    true  name 
jreejtioo^  6  Ves.  165^ 


of  this  case  is  Hwichem  v.  Bfamhif;,  vide  the  cor- 
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1794.         of  Hutchinson  v.  Mannington\  where  be  held  that  no  timtf^  being 
wvw  named  within  which  the   money  was   to  be  remitted,  the  legacy 

Stap^kton      vested  at  the  death  of  the  testator,  so  the  estates  being  directeo  to 
p    *',  be  sold,  not  having  been  sold  within  the  three  years,  must  be  con- 

sidered as  being  sold  immediately.  The  direction  not  being  im- 
perative upon  the  trustees;  they  might  have  sold  at  any  time*  Had' 
diey  been  all  dead  before  the  sale,  their  interests  would  have  been 
transmissible.  The  testator  could  not  mean  in  that  case  to  die  in- 
testate. Lord  Cozffper^s  rule  must  prevail,  that  the  persons  living 
at  the  death  must  take.  Lord  Bindon  v.  The  Earl  qfSuJp)lk,  I 
P.W.96.  Sirin^er  V.  Philips,  lEq.Ab.292.  The  parties  here 
joining  in  proposals  to  sell,  have  ascertained  their  shares.  In  tBe 
case  of  Falkner  v.  Hollingsworth  (a),  an  estate  directed  genefall} 
to  be^  was  considered  as  sold  at  the  death. 

Mr.  Graham,  for  the  defendants,  admitted — ^that  if  tb^sale  had 
been  deferred  by  accident,  that  could  not  have  affected  the  parties 
but  insisted  that  the  instalments  would  be  divisable,  as  they  be- 
came payable  under  the  words  of  this  will. 


I  < 


493  ]  Lord  Chancellor. — ^The  facts  of  the  case  have  put  the  point  oof 

of  all  question.    Their  all  joining  in  the  direction  as  to  the  sale, 
fixed  their  shares  (i). 

has  specified  no  time;  if  he  had,  .as  a  year,  in  reference  to  the  tioM  given  hf  Itaa* 
^  toan  execntor  for  payment,  it  would  have  been  good,  bat  as  it  is  the  le^dti 
vested  at  his  death.  In  thc^  case  stated,  of  a  real  estate  to  be  sold,  no  capriiBa 
or  dilatoriness  of  the  trustee  could  affect  the  gift,  the  estate  being  directed  la 
be  sold  would  be  considered  as  sold,  as  what  is  to  be  done,  is  coaaidered  at 
done,  and  it  would  vest  at  the  death  of  the  testator. 

The  cause  reputedly  stood  over,  but  the  final  decree  turned  upon  an  agiwh 
mcnt  among  the  parties  (*). 

(*)  The  agreement  among  the  par-  ndlhf,  6  Ves.  536.  npon  which  the 

ties  was  not  as  to  this  point,  upon  was  admitted  by  L(Drd  Eldvm  to 

which  they  took  the  decision  of  Lord  aU  the  authority  of  a  decisioo. 
T^aHov ;  see  this  stated  by  Sir  6r.  JBo- 


(j 


(a)  See  this  case  stated  by  Sir  W.  that  will,  as  observed  by  Lord 

Graaf,    from    the    Register's  book,  (6  Ves.  536.   11  Ves.  497.)  was,   thai 

8  Ves.  558.  the  legatee  should  not  take  tlie  legacy 

(6)  The  case  0^  StapUtim  v.  Palmer  if  he  should  die  before  the  pra^rtf 


has  been  frequently  cited  to  shew,  that  should  be  actuaUy  remitted  to 

shares  of  property  which  was  to  be  that  many  of  the  bar  were  dissatiafiad 

converted,  were  vested  at  tlie  death  of  with  the  judgment,  and  Lord  £Uhi 

the  testator;  it  however  obviously  does  at  the  time,  thought  that  such  ww  the 

not  decide  that  question,  and  has  there-  meaning  of  those  words,  and  thoa|^ 

fore  always  been   rejected   as  inap-  so  even  after  the  decision, 
plicable,  or  if  applying,  it  has  been  said  The  use,  his  Lordship  added,  thai 

that  the  inference  would  ratlier  be  the  he  had  made  of  that  case,  was,  as  an 

contrary,  as  the  fixing  was  ascribed  to  authority,  that  if  words  will  admit  of 

the  acts   of  the  parties,  6  Ves.  169.  not  imputing  to  the  testator  such 


8  Ves.  557.  intention,  it  shall  not  be  imputed  to 

The  case  'most  frequently  referred  him.  Tlie  inconveniences,  as  pointed 
^o,  and  a  leading  authority  npon  ^  out  by  Lord  Eldon  in  several  paAsages 
the  subject,  is  Hutcheon  v.  ^fanning-  of  the  following  case.t,  are  so  great, 
IfVk     The    natural   construction  of     that  unie^s  drivcji  to  it  by  the  sUte  of 

the 
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ih^  property,  and  the  expressions  of 
tlbe  will,  the  Conrt  will  not  willingly 
collect  that  meaning*  AccordingW  in 
the  following  cases,  the  interest  of  the 
legatee  was  held  not  to  be  postponed 
tiy  the  direction  to  pay  *'when  re- 
ceived," "  when  got  in,"  *'  when  re- 
covered,'* ^  when  laid  out/'  &c. 
Mamhling  ▼.  Lyrter,  as  stated  by  Sir 
W»  Grant,  from  the  Register's  book, 
13Ves.336.  S.  C.Amb.401.  SitweU 
T.  Bernard^  6  Ves.  520.  Stuart  y. 
Mrmere^  cit.  ibid.  n.  EntwittU  v.  Mark* 
Indy  cit.  ibid.  n.  Imus  v.  Mitchell,  ib. 
461.  ^e  opinion  of  Lord  Eldon  in 
GoMkeU  V.  Harmon,  11  Ves.  489.  tTood 
T.  Penoyre,  13  Ves.  325.  But  as  it 
would  be  impossible  to  say  that  either 
m  testator  has  no  power  to  make  such  a 
'proTision,  or  that  the  Court  will  pay 


no  regard  to  it  when  made ;  if  tiie  in* 
tention  be  clearly  expressed,  it  mnst, 
notwithstanding  all  the  inconveniences 
be  carried  into  execution,  per  Lord 
Eldon,  11  Ves.  497,  498.  and  accord- 
ingly in  the  following  cases,  the  in- 
terest of  the  legatees  was  postponed 
till  after  the  indefinite  period  pointed 
out  by  the  testator,  SmtUl  v.  fVing,S 
Bro.  P.  C.  503.  Ed.  Toml.  vol.  vi.  66. 
FoMlkener  v.  HoUing8w<nih,  as  stated 
by  Sir  fV.  Grant,  from  the  Register's 
book,  8  Ves.  558.  GaskeU  v.  Harmon^ 
as  determined  by  Sir  IF.  Grant,  6  Ves. 
159.  Elwin  v.  Elwin,  8  Ves.  547. 
Bernard  v.  Montague,  1  Meriv.  4^. 

See  the  observations  of  Sir  ff. 
Grant,  (13  Ves.  329.  and  1  Meriv.  432.) 
upon  the  reversal  of  the  decree  fai 
CfmJkfU  V.  Harmon. 


1794. 


Staplstow 
Pauibii. 


Smith  and  Others  v.  Strong  and  Others. 


t5th  Jaktuaj. 


cause. 


Fj^HESE  were  two   petitions  of  the  several  plaintifTs  m  the  A  father  by  wil 

gives  the  residue 
to  his  three  na- 
tural children 
equally.    He  af- 
terwards gives 
two  of  thm 
(daughters)  mar* 
riage  portions.   . 
they  snail  not  oe 
held  to  be  a  satia- 
faction  fro  IM^ 


They  stated  that  Thomas  Armstrong,  the  testator,  seised  of 
freehold,  copyhold,  and  leasehold  estates,  made  his  will,  bearing 
dMte  99^  Augttst,  1785,  and  thereby,  after  making  specific  and 

a6al  bequests  to  the  petitioners,  Thomas  Smith  and  the  plaintiffs 
^ary  and^nit  (the  petitioners  in  the  other  petition)  then  all  in- 
fants and  unmarried,  who  were  his  three  natural  children,  he  di- 
rected that  his  executors  should  sell  all  his  estates,  and  after  pay* 
ment  of  debts,  S^c.  should  lay  out  the  money  arising  from  such  sale 
in  the  purchase  of  long  annuities,  to  accumulate  till  the  petitioner 
should  attain  twenty-one,  when  the  same  should  be  transferrei;)  and 
paid  to  the  petitioner,  and  the  safd  Mary  and  Ann  Smith,  share 
and  share  alike,  and  made  the  defendants  executors. 

After  the  testator  made  his  will,  he,  upon  the  marriage  of  his 
daughter  Ann  Smith  with  the  plaintiff  Richard  Wilkinson^  paid 
him,  as  a  marriage  portion  with  the  said  Ann,  £1,500  and  after- 
wards, upon  the  marriage  of  his  daughter  Mary  Smith  with  the 
plaintiff  George  Colman,  the  testator,  paid  him  a  portion  of 
jClflOO,  but  never  advanced  the  pliuntiff  Thomas  Smith  any 
thing. 

The  petitioners,  Richard  Wilkinson  and  Ann  his  wife,  and 
George  Colman  and  Mary  his  wife,  prayed  an  equal  division  of 
the  residue,  but  the  petitioner  Thomas  Smith  suggested,  that  the 
testator  meant  to  make  an  equal  distribution  of  his  fortune  among 
the  three  children,  and  therefore  that  the  petitioners  Ann  ^nd 
Mary  ought  to  abate  so  much  as  tliey  had  received. 

Mr. 


^9&* 
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Bum 

e. 
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Cases  Argued  AifD  Dstbhmined 

Mr.  jlttorn^'Generalf  Mr.  Mansfidd^  and  Mr.  Altxanitr^ 
for  the  petitioners.u^NU  and  Mary  and  their  husbandsi  contended— 
that  the  advanoemeat  coald  not  be  considered  as  saiisfiictions  ii 
the  case  of  a  residue :  that  that  construction  never  could  bold  wheie 
the  gift  was  of  a  residue.  The  principle  of  satis&ction  was,  tfaid 
the  person  standing  in /oco  parent,  having  made  a  provision  to  a 
ceftain  extent,  has  completed  that  intention;  but  this  does  not  siik 

5>ly  to  a  fesidue  which  is  uncertain. — They  cited  Farnham  v.  Fil^ 
ips,  2Atk.  21^    Ricknum'^*  Morgan  (ante,  vol.  i.  p.  63.  and 
vol.  ii.  p.  594.)  whidi  was  the  case  ofa  provision  by  setdemcnt 

Mr.  SoUdtOT^General  and  Mr.  King,  for  (he  petitioner  ISkh 
maSf  admitted  the  case  of  Farnham  v.  PhiHps  wats  a  strong  case^ 
but  that  Lord  Hardwicke  had  afterwaids  expressed  acMiie  doobli 
how  far  the  rule  applied  to  the  case  of  a  rendoot  fVatsom  if.  Ilr 
Earl  of  Lincoln,  Amb.  325.  There  are  many  other  cases  when 
It  has  been  doubted  whether  a  residue  is  not  to  go  in  satislactioi^ 
they  are  all  enumerated  in  the  judgment  in  Hickman  ▼.  Moi^ob^ 
the  Court  leans  against  double  portions^  which  would  lie  in  thii 
case  if  it  is  not  considered  as  an  advancementi  in  case  of  intestaqr 
it  would  be  a  satisfaction  pro  tanto^  and  must  have-been  kroi^ 
into  hotchpot. 


Lord  Chancellor^r^I  cannot  draw  any  conclusion  from  the 
of  intestacy,  the  construction  of  the  lawihere  is,  that  thecUldrai 
shall  all  take  equally.  With  respect  to  this  will,  the  testator  has- 
ii^  absolute  power  over«the  fiind,  has  |^en  it  to  Us  diitdicD 
equally;  by  ha  vii^  before  made  a  proi^ion,  he  has  made  no  re- 
ference to  it  in  the  will.  It  is  very  difficult  to  iq)ply  'the  mle  to 
an  uncertain  residue.  It  was  certainly  the  opinion  of  Lord  Mori' 
mcke,  in  the  case  in  Ambler,  that  the  uncertainty  of  the  residae 
made  the  difference. 

His  Lordship  therefore  ordered  the   residue-  to  be  eqeally  di- 
vided (a). 


(a)  See  the  snbject  of  the  appllca- 
6oD  of  the  doctrine  of  satisfaction  to  a 
residue  considered  in  the  Editor^  note 
to  Rickmtm  v.  Morgan^  ante,  vol.  ii. 
394.  As  to  the  cases  of  natural  chil- 
dren, ^rhcre  tlie  father  has  not,  as  in 
the  present  case,  placed  himself  tii  Iocq 


parenHSf  vide  Grmoe  v.  Earl^StHf 
bury,  ante,  vol.  i.  4S5.  and  acnenOy 
fts  to  presuming  against  doable  pei^ 
tions,  the  Editor's  note  to  yBfde  ▼.  :fi^ 
£  Eden,  19,  and  to  IVurrtn  ▼.  Ifarra, 
ante,  vol.  L  310. 


FoaDTCfi 
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FoRDYCE   8C  al'  V.  t^ORD. 

4tli  and  501  Ffftw 

'^jV'R.  Mansfield,  supported  by  JAt. 'Harvey,  moved  for  en  in-  Maseeri^'tkeRotis 
^^  junction  to   restrain  the  defendant  from  proceeding  in  the    for  Lord  dum- 
action   commenced   by  him   against  the  plaintiff  Edward  Smith    ^'f^' , 
<the  auctioneer)  and  thdt  the  injunction  may  extend  to  stay  trial  of  Jd'to^u  "acuSi' 
the  action  on  the  followii^  state  of  facts^  asx taken  from  ibebill  against  ^eauc^ 
and  answer.  tioneer  for  the 

,     The  plaintiffs,  Dr.  Fordyce  and  others,  being  postessecl  of  a  ^^^^f^^ 
residue  of  a. term  of  two  thousand  years  in  a  leasehold  liouse  and  was  represented 
premises  called  oelvidere,  in  the  county  of  Southampton,  and  also  ^^  fredboldwitii 
entitled  to  the  fee-simple  and  inheritance  of  a  freehold  close  ad-  w  ^^^troTir 
joining,  employed  the  plaintiff  Smith  to  sell  the  same,  with  the  oat'to  be  almost 
jhirniture  and  paintings  in  the  hoose,  and  a  copyhold  estate  also  alUeasehold,  and 
belonging  to  them,  and  the  plaihlaff  Smith  prepared  and  circulated  f^^^'^Sdii^ 
particulai^  to  the  purport  following :    *'  A  desirahle  and  Angularly  in  makinc  on? 
oeautiful  freehold  estate,  with  a  leasehold  adjoining,  held  for  a  the  plainttff '^ 
term  of  two  thousand  years.    The  estate  contains  ninety  acres  more  ^^^^ 
or  less  of  rich  arable  meadow  and  pasture  land  (part  freehold  and 
part  leasehold)  with  further  description  of  the  garden,  S^c*    The 
furniture,  with  several  capital  paintings  by  eminent  masters,  which 
will  be  included  with  the  mansion  house,  in  one  lot."     An^  the 
conditions  of  the  sale  were,  that  the  purchaser  should  pay  down  a 
.deposit  of  £25  per  cent,  and  sign  an  agreement  for  payment  of 
the  remainder,  or  on  before  the  SOth  July,  17 OS,  on  having  a 
.good  title,  and  should  have  proper  conveyances  on  payment  of  the 
residue  of  the  purchase-money. 

The  premises 'were  put  to  sale  by  the  plaintiff  Smith,  Q,5ih 
June,  1793,  at  Garraway's  Coffee-house,  and  the  plaintiff  Smith, 
before  he  proceeded  to  the  sale,  informed  the  company  that  the 
premises  were  by  mistake  described  to  consist  of  ninety  acres,  for 
that  they  consisted  only  of  seventy  acres,  and  then  he  proceeded  to 
sell  the  same,  when,  after  several  biddings,  the  defendant  Sir 
Francis  Ford  was  declared  the  purchaser,  at  the  price  of  £4,900, 
and  the  defendant  paid  £1,225  by  way  of  deposit,  and  signed  an 
agreement  to  complete  the  purchase. 

Upon  the  8th  of  July,  1793,  the  plaintiff's  solicitor  delivered 
to  the  defendant's  solicitor,  an  abstract  of  the  plaintiff's  title  to 
the  premises,  by  which  it  appeared  that  there  were  only  seven 
acres  of  freehold,  and  upon  laying  the  abstract  before  counsel,  r  ^gg  "i 
the  defendant  was  advised  that  the  abstract  did  not  contain  any 
sufficient  title  to  the  leasehold,  nor  any  title  whatsoever  to  the 
freehold,  prior  to  the  year  1783.  The  defendant's  solicitor,  27th 
July,  sent  the  abstract  back  to  the  plaintiff 's  solicitor,  with  ob- 
servations on  the  title,  in  consequence  of  which  tiie  plaintiff's  soli- 
citor made  additions  to  the  abstract,  as  to  the  leasehold  part  of 
the  estate,  and  upon  the  8th  of  August  sent  the  same  to  the  de- 
fendant's 


Jlfi^  Cases  Argued  and  Determined 

1794*         fendant's  solicitor  with  a  letter,  by  which  it  appeared  that  oAer 
wvw  papers  were  still  to  be  obtaioed.     A  correspondence  comnieiioed 

FoiDTCB       between  the  solicitors,  which  lasted  till  ^th  September,  about 
FoBDi         which  time  the  p{aintiff 's  solicitor,  by  a  note,   stated  that  he  be- 
lieved it  would  be  very  difficult,  if  not  impracticable,  to  obtak 
a  prior  title  to  the  seven  acres,  viz.  the  freehold  part  of  the  es- 
tate. 

In  Michaelmas  Vacation  the  plaintiffs  filed  their  bill  for  a  spe* 
cific  performance.  The  defendant  brought  an  action  against  the 
auctioneer  for  the  deposit,  and  by  his  answer  22d  January,  179^ 
stated,  as  his  defence,  that  he  wanted  the  estate  for  a  residenoe 
for  the  last  summer,  and  as  the  plaintiffs  had  not  made  ont  a  tide 
within  a  reasonable  time,  insisted  he  was  not  bound  to  go  onirilk 
the  purchase. 

'rhe  counsel  for  the  plaintiff  cited  Gibson  v.  Patterson,  1  Atk.  * 
12.  Pincke  v.  Curteis,  ante,  329.  and  contended  that  the  d» 
fendant  here  having  objected  to  the  estate,  as  consisting  principaBr 
of  leasehold,  had  thought  that  circumstance  immaterial,  and  dnt 
the  delay  in  making  out  the  title  was  not  a  sufficient  ground  'to 
dissolve  the  contract. 

Mr.  jlttomey-General,  for  the  defendant,  relied  on  the  Aie  of 
Lloyd  V.  Collet,  ante,  469.  ^ 

The  Master  of  the  Rolls  only  observed,  that  he  should  grairt 
*  /  the  injunction,  and  give  his  reasons  on  the  morrow. 

The  Master  of  the  Rolls,  this  day,  gave  his  opinion  upon  ths 
motion.  He  stated  the  particulars. — llie  estate  was  represented 
to  be  a  freehold  estate  with  leasehold  adjoining ;  he  stated  also 
the  condition  of  sale;  it  did  not  appear  by  the  particular  how 
much  of  the  estate  was  freehold,  and  how  much  leasehold.  The 
purchase  was  to  be  completed  by  the  30th  July* 
[  497  ]  An  abstract  was  delivered  the  8th  July,  by  which  it  appeared 

that  the  estate  should  rather  have  been  called  a  leasehold  estate, 
with  a  freehold  adjoining,  for  of  the  seventy  acres,  sixty-two  woe 
leasehold  and  only  eight  freehold. 

If  Sir  Francis  Ford  had  made  that  objection,  I  should  bans 
thought  the  purchase  ought  not  to  be  carried  into  execution. 

But  the  abstract  was  delivered  the  Sih  July,  and  no  ol  ~ 
of  that  kind  was  made,  so  that  the  purchaser  acquiesced. 

Then  no  great  delay  is  attributable  to  the  seller's  solicitor. 
The  abstract  was  returned  with  observations,  particularly  that  u 
to  the  eight  acres,  on  the  23d  of  August. 

There  is  a  letter  from  the  purchaser's  solicitor,  the  19th  of 
September. 

25th  September  the  deeds  are  delivered,  and  every  difficulty 
cleared  up.    Then  Sir  Francis  Ford  refused  to  go  on. 

If 
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If  I  was  to  grant  the  iiyunctioni  it  would-  be.  to  prevent  Sir 
Trands  Ford  endeavouring  at  law  to  set  the  transaction  aside. 

The  old  doctrine  of  this  Court  is  represented  as  being  that^ 
ifberever  there  was  a  contract  entered  into,  the  Court  would  carry 
it  into  execution. — ^This  doctrine  is  supported  by  the  case  of 
Gibson  V.  Paltersortf  (1  Atk.  12.)  from  whence  the  rule  has  been 
drawn,  that  no  negligence  ever  so  ^ross  would  be  an  excuse  for* 
not  performing  the  contract.  It  is  impossible  Lord  Hardwicke 
abouid  have  used  the  language  that  is  attributed  to  him  by  the, 
Beporter  in  that  case.  It  appeared  by  a  MS.  note  cited  of  it 
by  Lord  Chancellor ^  lately  b  a  case  of  Lloyd  v.  Collet,  that 
ibete  was  no  gross  negligence  in  the  case  (a)* 

But  suppose  the  Court  had  been  so  loose  in  cases  of  this  sort : 
'the  nile  certainly  now  is,  that  where  io  a  contract  either  party  has 
been  guilty  of  gross  negligencci  the  Court  will  not  lend  its  as-' 
matance  to  the  completion  of  the  contract. 

Then  the  question  is,  how  the  rule  applies  to  this  case.— > 
Whether  the  seller's  solicitor  has  b^n  guilty  of  any  gross  negli- 
gence or  of  misrepresentation. 

If  the  purchaser  had  made  the  objection  as  to  its  being  repre- 
sented as  freehold  with  leasehold  adjoining,  and  turning  out  lease- 
bold  ;  I  should  not  have  thought  he  ought  to  be  bound  (6),  but 
he  knew  it  on  the  8tlf  of  Julj/,  and  made  no  such  objection, . 
therefore  it  becomes  a  question  whether  that  ever  entered  into  bis 
intention. 


1794, 
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(mS  Vide  ante,  p.  471,  n. 

(ft)  So  in  Drewt  v.  Corp,  9  Veg.  368, 
mere  tlie  estate  turned  out  to  be  a 
Ifaaeliold  for  a  term  of  four  Uiousand 
yeary.  Sir  IViUiam  Grant  held,  that  a 
parchaser  could  not  be  compelled  to 
take  it  under  a  contract  for  a  freehold 
cttate  upon  the  pruiciple  of  compensa- 
tion* The  early  cases  upon  this  sub- 
ject have  been  repeatedly  reprobated, 
fU.  tiie  case  before  Sir  T.  SkweU^ 
i^re  a  person  haTiog  contracted 
to  purchase  a  house  and  "wharf,  was 
compelled  to  take  tlie  house  without 
the  wharf,  though  the  latter  was  his 
sole  object ;  and  Shirley  v.  Davis,  in 
the  Exc^iequer,  where  the  subject  of 
tlie  contract  was  a  house  on  the  nortli 
bank  of  the  Thames,  supposed  to  be 
ia  Essex,  but  which  turned  out  to  be 
in  Kent,  the  purchaser  was  told,  that 
he  would  be  made  a  churchwarden  of 
GrraiirtcA,  though  his  object  was  to  be 
a  freeholder  ot  Essex;  yet  he  was 
compelled  to  take  it.  1  Cox,  61. 
1  Esp.  N.  P.  C.  152.  .  6  Ves.  678. 
7  Ves.  «70.  13  Ves.  70.  «t8.  4«7. 
IB  Ves.  26.  as  stated  by  Mr.  Sugtient 

Vol.  IV.  .    .  .&{  X 


Vend.  &  Purch.  250.  1  Meriv.  32. 104. 
Lord  5/an^pe*s  case,  which  was  usually 
cited  with  these,  and  suppo.^ed  to  be 
one  in  which  a  purchaser  having  con- 
tracted for.  an  estate  tithe  free,  vias 
obliged  to  take  it  subject  to  tithes, 
now  turns  out  to  have  been  merely  a' 
case  where  the  estate  was  subject  to  a. 
money  payment  of  «£l4,  in  lieu  of 
tithes,  and  therefore  a  proper  subject 
for  the  application  of  this  doctrine. 
Howkmd  t.  Morris,  1  Cox,  59. 

The  principal  modern  cases  in  which 
the  question  has  been  discussed,  are  * 
Drew  V.  Uamson,  6  Ves.  670.     Drewe 
V.   Corp,  clt.  sup.    Dyer  v.  Hargrace, 
10  Ves.  .507.    Halsey  v.  Gncitt,  13  Ves. 
73.  StapyUoM  y. Scott,ih,  426.  Knateh^. 
bull  ▼;  Grueber,   1  Madd.  Rep.   153. 
affimad  thongh  not  upon  this  point, 
3  Meriv.  134.   where   however  Lord 
Eldon  observed,   that  tlie  Court  has 
from  time  to  time  been  approaching ' 
nearer  to  .the   doctrine,  that  a  par-- 
chaser  shall  liave  that  which  he  has 
contracted  for,  or  not  be  compelled 
to  take  that  which  he  did  not  mean  to 
hate.  i 
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Cabii  Abgubd  Aifft  Dfittmfiiii^Kd 

1 4tope  it  will  not  be  gathcted  from  heticie,  tlmt » imiii  li  to  ente 
iolo  a  cootracti  and  thbk  that  be  i^  to  bavie  bii  6im  time  to  make 
ont  bis  title. 

It  is  now  set  up  tbat  the  defendant  ttanted  thU  estate  for  hh 
lust  summer^s  residence,  and  that  consequently  no  tith  being  made 
till  September,  it  was  of  no  tise  t6  him. 

I  think  this  is  a  case  wh^re  the  plaiiitifF  may  have  a  right  16 
compel  the  performance,  therefore  on  briogiug  Ae  mon^y  into 
Court  the  injunction  must  go  (a)» 


(«)  Thii  ease  Ims  been  fre^oMtly 
cited  as  to  the  circumstances  of  tfaie 
defendant  not  haTlnjc  ma^e  the  ob- 
jectiob  on  receifing  the  abstract;  hifc 
sabsequcsit.  eoodnct  hting  h  dea^ 
waiver.  Pnwev.Hmmm^  6'¥es.tf79. 
J>y«r  T.  Httrgrave,  lOVes.  505.  Kmaick- 


Httr.On^bery  SMMt.  14d.  Soli 
Ogih^  ▼.  F9^wmh»y  ib.  5X  «be  mw 
chaser  wascoinideredsahanQ^  waned 
his  tight  by  going  ao  witll  the  Mne- 
ment^  after  be  had  leceiteU  ftllai* 
tica  that  ha  was  m  to  hafe  a 
title. 


Metier  rfihi 

iisttf  forLsnt 
CAaactfUor. 

8ui  JFsoniQiy« 

Plea  to  a  biU  for 
m  discovery  as  to 
m  specific  per- 
formance, and  for 
an  injunction. 
The  plea  of  an 
agreement  at  law, 
that  the  defend- 
ant  (then  plaintiff) 
would  not  bring 
error  for  delay, 
or  file  bill  for  in- 
junction, a  bad 
plea,  but  the 
Court,  after  such 
an  agreement, 
wiU  not  grant  an 
iqjanctbn  as  to 
that  suit 
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Antk  v.  SambouHKb* 

^HB  plaintiff  had  entered  into  a  contract  ^th  iBe  defMhril 
''-  to  build  her  a  house,  afterwards  dia  terms  of  the  cottHad 
were  varied  from,  and  additions  made  to  the  original  plan,  and 
the  defendant  broueht  an  action  at  law  against  the  plaintiff  hert 
for  the  sum  originally  contracted  for,  and  for  the  additioni.  Ik 
action  bemg  ready  for  trial,  the  defendant  moved  to  have  tbe  triri 
put  off  on  account  of  Uie  absence  of  a  material  witness^  and 
upon  shewing  catise,  the  rule  was  granted  on  the  defendant's -oa- 
dertakiug  not  to  bring  a  writ  of  error  for  delay^  or  to  file  a  hiB 
in  equity  for  an  injunction. 

The  plaintiff  notvathstanding  filed  this  bill  for  a  discovery^  whe- 
ther the  defendant  had  built  the  bouse  according  to  the  contract 
for  a  specific  performance  of  the  contract^  and  also  for  an  ia- 
junction. 

Defendant  pleaded  the  i^reement  at  law  to  the  whole  talL 

Mr.  Attomeu^General  and  Mr.  Itay,  contended — that  fliisjplii 
to  the  whole  bill  was  bad,  for  the  jdaintiff  had  a  right  to  a  dtteo- 
very,  whether  the  house  was  built  according  to  tbe  contract,  aad 
to  have  a  specific  performance.  She  had  also  the  right  to  have  the 
aid  of  this  Court  in  an  action  at  law.  That  the  plea  being  bad  ia 
this  respect  was  bad  in  tbe  whole. 

Mr.  Lloyd,  in  support  of  the  plea,  argued^— that  it  was  good, 
that  the  difference  between  a  plea  and  demurrery  is  that  a  plea 
may  be  good  in  part  and  bad  in  part,  whereaa  a  demuim  if  W 
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In  {laft  is  tvfaotly  so.  That  a  partj  agreeing  at  law  not  to  ffle  a. 
ImII,  It  would  be  improper  to  saffer  him  so  to  do,  but  the  only 
way  to  stop  him  is  by  a  pica.  If  the  Court  of  law  made  a  rule  V** 
in  consequence  of  such  an  agreement  to  stay  proceedings  in  this  SkHwuRti. 
Court,  mis  Court  would  not  go  on.  The  agreement  operates  as 
•  release  of  the  right  to  bring  a  bill.  The  case  of  Halfhide  v. 
Fenriing,  (anite,  vol.  ii.  p.  336.)  shews  a  similar  plea  may  be 
BBowed.  It  will  be  said,  that  die  case  of  Michell  ▼.  Harris^ 
i^me,  p.  3 1 1 .)  over-ruled  that  case,  but  it  was  tlecided  on  dif- 
ferent grounds. 

The  Maiter  of  the  JRolh  said — ^it  viras  perfectly  cleai'  the  plea 
waa  a  btfd  one.  But  the  Court,  though  it  wouM  not  restrain  the 
pbutitiff  from  fifing  a  bill  for  a  discovery,  or  specific  performance, 
ivotfid  not  suffer  bim  after  such  an  agreement  to  come  for  au  in- 
junction. 

But  there  having  been  a  motion  at  law  on  the  part  of  the  de- 
fendant, for  an  attachment  against  the  plaintiff,  for  a  breach  df 
the  undertaking,  against  which,  cause  was  to  be  shewn  on  Tuesday 
neat,  bis  Honour  ordered  the  motion  to  stand  over  till  Wednesday,       [  500  ] 
tvhto  be  would  make  some  order  upon  it. 

It  accordingly  came  on  upon  me  last  day  of  the  term,  when 
Ibe  Court  of  King^s  Bench  having  discharged  the  rule  for  an  at- 
iidimenti  but  ordered  the  defendant  to  put  in  his  answer  by 
Settmrday^  in  order  to  be  read  dt 'Pretrial,  and  in  the  meantime  to 

Cy  die  thoney  iiito  that  Court,  bn  Honour  ordered  the  plea  to 
over^hiled  (a). 

(i)See  tfp«&  thit*tiA)^ttlie  EdHot^  note  lo  Hd\/kidi  v.'Fmntiif ,ame,  vol.  H. 


Cabhthbrs  and  Others  v.  Cabuthbbb,  Widow.  EolU, 

^T^HEbill  yivBs  Sled  by  Edward  JPalUng  Caruthers  and  others,  By  UiesetUmnent 

-'-    infants,  against  Grace  Caruihers,  widow,  their  mother,  and  made  on  Uie  mar* 

it  stated  that  the  plaintiffs,  about  the  year  179tl,  filed  their  origi-  pgeofafemaio 

nal  bill  against  the  defendant,    the  widow  of  fVUliam  Caruihers,  wS"ettted*on^ 

deceased,  and  thereby  stated,   that  the  said  William  Caruthers  the  husband's 

msa,  at  the  time  of  his  death,  seised,  in  fee,  as  of  ao  estate  of  in*  mother  for  Ufi^ 

heritance  of  freehold  and  copyhold  estates  in  the  parish  of  P.ains*  hosband7orlife, 

wick  Com.'Gloucester,  and  also  possessed  of  a  xonsidefiable  per-  remaiDder  to  tha 

aonal^tate,  and  in  July,  1790,  died  intestate,  leaving  .the  defend*  ^|^c  for  life, 

ant  his  widow,  and  the  plaintiff  Edward PaUOigCarttthets^  his  Tver/uita^or 

^..    ..  ,,.     dower.    This 

•ehtement  will  not, bind  ibH^  wife  in  regard  tha  JQOther.inigbt  /vrhiclishe  did)  sunrire  tho 
<IMmM  ;*tli4HMlrntt^diMNM  eM^td  ClkS^^ftf^cS  aWei  the  setUement,  or  har 
dower  and  frct-K^each. 

B  B  £  only 


400  Casss  Argued  an»  Dbtibminbi^ 

179A*         ^^J  *on  ^^  ticif  3^  I^^y   <^^  ^^  other  pUmtiffs,  faia  wycb 

^^v«»'  daughters^  surviving  him,  and  upon  his  death  his  freehold  andcopi- 

Cabvtbibs     hold  estate  descended  on  the  plaintiff  his  son,  subject  to  die  cb* 

GASvrmM.     f^nd^Dt's  right  of  dower  and  free-bench,  and  his  peiwnal  estate 

became  divisible  among  the  defendants  and  plaintiffs,  accordiog 
to  the  statute  of  Distributions,  that  tlie  defendant  had  obtained 
letters  of  administration,  and  possessed  herself  of  the  intestate's 
personal  property,  to  the  amount  of  £2\JOOO,  and  had  pud  a 
portion  of  £\,750  for  the  share  of  the  plaintiff  Mary^  one  of  the 
daughters,  who  had  married  the  late  plaintiff  Nainamel  PtaA 
Wathen,  The  bill  prayed  an  account,  and  that  the  pbuotiff^s 
respective  shares  of  the  residue  mieht  be  ascertained  wot  laid 
out  in  the  funds  for  their  benefit,  that  the  rents  and  profits  of 
the  real  estates  m^t  be  laid  out  for  the  benefit  of  the  plaintiff 
Edward  Palling  Caruthers,  for  a  guardian  or^  guardians,  and  a 
receiver  to  be  appointed,  and  allowances  for  mamtenance. 
r  ^1  1  The  defendant,  by  her  answer,  claimed  her  right  to  dower  ia 

the  freehold  and  free-bench^  in  the  copyhold  estates,  and  alao  Imt 
distribttdve  share  of  the  personal  estate. 

The  cause  came  on  to  be  heard  in  the  year  1791»  when  a  db^ 
cree  was  made  for  an  account,  and  it  was  (tftf.  aL)  ordered  thai 
the  defendant  should  be  at  liberty  to  retain  one-third  part  of  the 
clear  reddue  of  the  intestate's  personal  estate,  and  to  pay  ihe 
other  two-thirds  into  the  Bank,  to  be  placed  to  the  credit  of  this 
cause ;  and  it  was  further  ordered,  that  the  Master  to  whon»  Ad 
causa  stood  referred,  should  take  an  account  of  the  rents  vbA 
profits  of  the  real  estate  come  to  the  hands  of  the  defendant^  aid 
should  enquire  and  state  to  the  Court  what  freehold  and  copy* 
kold  estates  the  intestate  died  possessed  of,  and  in  what  parts  of 
the  fiteehold  and  copyhold  estates  the  defendant  was  entitled  Is 
dower  and  free-bench,  and  to  state  the  custom  of  the  manors  of 
which  the  copyholds  were  holden ;  and  other  necessary  directioos 
were  given. 

The  present  bill  then  stated,  that  before  any  further  proceed- 
mgs  in>  the  cause  were  had,  the  plaintiffs  discovered,  that  by  ao 
indenture  of  settlement  made  previous  to  the  intermarriage  of 
the  intestate  with  the  defendant,  and  bearing  date  the  Idth  Jlpritf 
1771,  and  made  between  Mary  Camthers,  widow,  and  modicr 
of  the  intestate,  and  the  intestate,  of  the  first  part :  Tkoma 
White,  father  of  the  defendant,  of  the  second  part;  the  defend- 
ant, of  the  third  part ;  a  trustee,  (who  was  to  be  made  tenant  to 
the  praecipe  in  a  recovery)  of  the  fourth  part;  and  trustees,  of 
the  fifth  part.  The  mother  and  the  intestate  conveyed  to  the 
truflioe  of  the  diird  part,  certain  estates  in  the  possession  of  the 
sioiber,  for  the  purpose  of  a  recovery  being  suffered,  which  was 
to- enure  to  the  use  of  the  said  Mary  Caruthers  the  mother,  for 
Ufe,  and  after  her  decease  to  the  intestate  for  life,  sana  voile,  re- 
mainder to  trustees  to  preserve  contingent  remainders^  remainder, 

in 
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in  case  the  defeodant  should  survive  the  intestate,  to  the  tiM  q^  the         1794* 
Jiefendanty  the  thieo  intended  wife  of  the  intestate  (in  case  the  ^^v^ 

marriage  should  take  effect)  for  life,  as  part  of  the  jointure  and      CARirraaas 
provision  agreed  to  be  made,  and  secured  to  her  upon  the  treatj      Carbthim. 
for  the  said  marriage,  and  in  lieu,  bar,  recompence,  and  full  satis^ 
foction  of  all  dower  or  thirds  at  the  common  law,  or  oif  custom^ 
or  otherwise,  which  the  defendant  should  or  otherwise  might  have, 
claim,  or  demand,  oui  of  any  of  the  messuages,  S^c.  wherein  the 
intestate  was  then,  or  snould  at  any  time  during  the  intended  cO'       £  502  ] 
verture  between  him  and  the  defendant,  be  seisea  of  any  estate  of 
inheritance,  with  remainder  over. 

The  bill  also  stated,  that  they  bad  lately  discovered  another 
indentures,  made  previous  to  and  by  way  of  settlement  on  the 
marriage  between  the  intestate  and  the  defendant,  bearing  date 
23d  May,  1771,  between  Thomas  Palling,  of  the  first  part;  Ed* 
ward  Palling  (one  of  the  trustees  of  the  other  settlement)  .of  die 
aecondpdrt;  the  intestate,  of  the  third  part;  and  the  defendant, 
'  of  the  fourth  part ;  whereby,  after  reciting  that  Thomas  PaUing 
had  surrender^  the  copyhold  estates  therein  mentioned,  it  iftts 
witnessed  that  the  said  surrender  was  to  the  said  Edward  Pailing^ 
in  trust,  to  the  use  of  the  said  Thomas  PalUng  till  the  nuuriage, 
and  after  the  marriage,  b  trust,  to  permit  the  said  Thomas  PqI» 
ling  to  hold  and  enjoy  the  same  for  bis  life,  sans  tmste,  remainder 
to  the  intestate  for  life,  sans  waste,  remainder  (in  case  the  ;nar- 
nsm  should  take  effect,  and  she  should  survive  the  intestate)  to 
^fendant,  to  take  the  rents  for  life  (in  case  she  should  so  long 
coutroue  a  widow)  remainder  to  the  children  of  the  marriage* 
The  present  bill  therefore  prayed  the  benefit  of  the  former  de« 
cree,  and  suggested  that  the  defendant  was  not  entitled  to  any 
ligbt  of  dower  or  free-bench,  or  thirds  at  common  law,  or  any 
share  of  the  intestate's  personal  estate,  but  was  debarred  of  the 
same  by  the  provision  made  for  her  by  the  indenture  of  the  13th 
o(Jprit,n7l. 

The  defendant,  by  her  answer,  admitted  the  deeds  stated  in  the 
plaintiff's  bill,  but  insisted  that  she  was  not  bound  or  debarred 
thereby,  from  any  title  she  might  otherwise  have  to  dower,  free- 
bench,  or  thirds  of  the  intestate's  personal  estate,  for  that  she  was 
an  infant  under  the  age  of  twenty-one  years  (of  the  age  of  seven- 
teen years)  at  the  time  of  her  signing  and  executing  the  said 
deeds,  and  incapable  of  doing  any  legal  act  to  her  prejudice, 
which  she  insists  the  executing  the  deeds  was,  inasmuch  as  Mary 
Caruthers,  the  mother  of  the  intestate,  is  still  living,  and  there^ 
fore,  if  the  defendant  was  to  be  bound,  she  would  be  without 
any  present  provision  out  of  the  estate  of  her  husband,  which 
may  never  vest  in  the  defendant's  possession,  as  Mary  Caruthers 
toay  survive  the  defendant,  which  the  defendant  insisted  was  not 
only  greatly  to  her  prejudice,  but  contrary  to  law,  in  regard  to 
jointures  made  upon  marriage,  and  also  as  the  provision  was  ^x- 

pres6ed 
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1794.         pressed  to  be  in  part  only  of  the  Jointure  agreed  to  be  made  for 

%«v^  her,  and  no  further  jointure  ever  was  made  for  her,  and  she  io- 

CAEUTHCRt      sisted  that  the  copyhold  estate  contained  in  the  deed  of  the  S-id 

CARUTBiRt.     ^^  ^^y*  1771 9  was  not  the  estate  of  the  intestate,  hot  of  Tkomai 

Pallingf  and  therefore  could  not  be  considered  as  a  further  join- 
ture made  for  the  defendant  by  the  intestate,  and  not  limited  to 
herself,  but  to  a  trustee  for  her,  and  is  to  continue  during  the  de- 
fendant's life  only,  if  she  remains  so  long  a  widow ;  for  which 
reasons  she  insisted  she  was  not  barred  by  the  said  settlement  of 
her  dower  and  thirds,  and  claimed  to  be  entitled  to  ber  dower, 
free-bench,  and  her  distributive  share  of  the  persona!  estate. 

It  appeared  from  the  evidence,  that  the  defendant  was  seventeen 
years  and  twelve  days  old  at  the  time  of  her  marriage,  and  it  was 
admitted  thRt  Thomas  Palling  vfBS  dead,  and  that  the  defendbat 
had  entered  on  the  copyhcld,  but  this  was  an  equivocal  ad^  as 
she  might  have  entered  as  guardian  to  her  son. 

Mr.  Graham  and  Mr.  Stratford,  for  the  plaintiflb^  and  Mr. 
Stratfordf  whom  I  heard,  argued  tlius: — There  are  two  ques- 
tions in  this  cause ;  Ist.  Whether  this  jointure  is  not  good  in  equi^, 
provided  Mrs.  Caruthers  had  been  of  full  age  at  the  time  of  the 
makine  of  it  ?  2d.  Whether  it  be  good,  regard  being  bad  to  Mn. 
Caruthers  bdng  an  infant  when  it  was  made  i 

As  to  the  first  question,  since  the  stat.  27  H*.  8.  In  all  easel 
where  jointures  are  made,  a  subse<|^uent  marriage,  which  at  coip* 
itaon  law  gave  a  title  to  dower,  gives  no  such  title :  so  that  it 
does'  hot  now  depend  on  the  consent  of  the  wife,  duit  the  jcnbh 
tares  take  away  her  right  to  dower,  but  that  having  a  jobturie  Jiim 
never  gains  any  title  to  dower^  the  words  of  the  statute  being,  eveij 
woman  tiianied  having  a  jointure  made,  shall  not  claim  orbiive 
any  title  to  dower. 

Three  of  the  six  requisites  to  a  jointure,  Lord  Cofte  explains  to 

be,  that  it  is  to  be  in  satisfaction  of  whole'  dower,  not  of  part  of 

dower,  that  it  be  to  take  effect  presently  after  the  death  of  the 

[  504  ]       bcisband,  that  it  be   for  the  life  of  the  widow,  or   a  gretlsr 

estate. 

Three  objections  will  be  taken  on  the  other  side,  1st.  That  Ijj 
the  first  deed  it  is  only  in  part  of  her  jointure ;  2dly.  That  it  ■ 
not  to  take  effect  till  after  the  death  b(  an  intermediate  tenant  for 
life ;  Sdly.  That  as  to  the  second  deed,  it  is  to  be  contjuued  oidjr 
during  life  or  widowhood. 

As  to  the  third  objection,  it  is  none  even  at  law ;  if  the  vriif 
determines  the  estate  it  is  her  own  fault.  FemonU  Case,  4  G^ 
Rep.  2. 

As  to  the  first  objection,  the  words  of  the  statute  are,  for  the 
jointure  of  wiVes,  the  two  estates  are  to  make  the  satitfactioD. 
As  to  the  second  objection,  that  part  of  the  proviiioo  is  not  to 
fall  in  till  the  death  of  an  intermediate  tenant  for  life^  it  may  be 

good 
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p90d  u  8  legal  objection,  bnt  it  not  00  in  a  Court  of  Equi^«    If         1704. 

It  wa«,  no  ^ifODWi  CQuid  kymj  act  done  bj  way  of  collateral  satia*         n«*v^ 

^tion  bar  ber^lf  of  |kx  dower.    I  piit  ^hi  caae  tbua,  dowiMr      CAaorAsat 

18  a  freehcjd  intere^ti  and  not  accruing  till  the  marriage ;  being     CAaoTHiaf. 

ji  freehold  interest^  a  releate  or  aone  act  enuring  to  thofq  pur- 

po^e^i  can  only  bar  it,  bu^  before  marriage  the  wife  could  not 

do  any  aucfa  airt,  for  the  right  doefl  not  apcnie,  and  after  the  ipiir- 

nagei  sh^  could  not  be  cpaip^lled  to  levy  a  fine,  which  mut  be 

a  voluntary  apt;  but  In  ^^ty^  though  afie  Ji^y  not  strictly  bar 

tiervelf  of  the  ri^ht  which  accrues  iipon  the  iparriagt,  vhe  may 

when  9oIe,  bo  QDutract  as  to  put  herself  in  the  aitpatiQn  as  to  bf 

enjoined  from  enforcing  that  right  which  the  law  would  otherwise 

give  her. 

With  respect  to  the  second  question,  how  for  the  settlement  is 
Ijopd^  regard  being  had  to  Mr?.  CanUksrt  being  an  infimt  at  the 
|lme  the  settlement  was  made* 

It  will  be  insisted  upon,  on  the  other  side^  diat  an  nftnt  cannot 
contract  except  for  necessaries* 

But  it  is  an  in^oper  use  of  the  word  '^  contract,"  when  it  is 
applied  to  a  jointure*  , 

A  Jointure  is  a  couipetent  livelihood  of  freehold  for  the  wife,        [  505  ] 
m¥l  ^  8Q  de^ed  by  Lord  Coke  (1  loat.  S6  b.)  and  was  so  Md, 
•a  reported  by  him  m  Fernon^s  c«se,  and  being  made  qnder  the 

Erer  gtvj^  by  the  statute,  it  is  fair  to  take  it  as  the  gift  of  the 
band,  in  lieu  of  what  the  wife  would  have  been  ^ititled  to  be* 
i  the  statute.  That  it  is  a  proviriom  vtrt,  and  not  ex  contraeiUf 
u  a  di^nct|on  ei^presslpr  taken  by  Lord  Manffield,  in  Dmty  v. 
firuryf  and  U  is  a  provision  moreover,  which  being  made  before 
marriage,  cannot,  according  to  the  opinion  of  Lord  Hale,  in  the 
pis.  note  to  Co.  lit  S6  b.  (Mr.  Hargrove's  edition)  be  waived, 
^  tbpu^  ;^e  be  within  age,  vt  vidHuri'  and  so  aeems  the  statute 
fi7  U»  8.  wiiich  saj's  **  Every  woman  married  havii^  jointure  mad^ 
abril  not  claim  dower.^ 

But  dropping  this  distinction  between  provision  and  contract, 
why  cannot  a  female  infant  enter  into  a  covenant  relative  to  mar- 
riage? 

It  is  the  common  Cantilena  of  the  Court,  that  an  infant  can 
only  contract  for  necessaries,  such  as  food,  raiment,  education, 
and  such  like.  Is  marriage  » necessary  of  this  description?  No: 
^t  it  is  undoubted,  tKat  an  infant  may  contract  maniage,  why 
4heB  should  she  not  be  able  to  contract  for  the  incidents  to  mar- 
riage? To  say  that  she  shall  not  contract  for  the  incidents,  is  to 
9ay  that  ahe  swl  i|ot  many.  It  is  not  j^mmon  sense,  and  there- 
fore cannot  be  law,  to  say  dut  she  shall  contract  marriage,  and 
shall  not  make  such  inciden;^  cpntracts,  houever  advised  by 
giiardians  or  otherwise,  which  this  Court  would  linake  for  her. 
PoUey  mittires  that  infants  should  be  bound  by  marriage  contracts. 
{n  nine  cases  out  of  ten  women  are  married  under  age,  in  great 

families 
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families  almost  always.  What  will  become  of  all  the  settlemenli 
that  have  been  made  ?  Every  man's  judgment  must  revolt  at  the 
propositioD,  that  they  cannot  enter  into  bmdiitg  contracts.  An 
infant  may  make  binding  contracts^  even  with  respect  to  land. — 
So  in  Camel  v.  Buckle,  P.  W.  £42.  cited  in  3  Atk.  615.  In  Cray 
V.  fVillis,  9  Vin.  240*  title  Dower,  it  is  said^  an  infant  having  a 
jointure  may  elect  when  of  age,  unless  she  enters.  Here  the 
widow  has  entered|  Pricey.  Seys,  Barnard.  117.  is  to  the  same 
purpose.  Harvey  v.  Jshky,  3  Atk.  607-  shews,  that  an  infant  ii 
bound  by  a  marriage  setdement.  But  the  case  of  Druty  v.  Drurw* 
{Drury  v.  The  Earl  ttf  Buckinghamshire,  5  Bro.  P.  C.  570.)  bu 
decided  the  point. 

Mr.JUbyd 

*  Drury  w,  Drwry  (a)y  House  of  Lords,  May  f  5th,  S6tfa,  176f  •  See  HarmfA 
Co.  Lit.  366,  note.  The  reporter  having  liem  favoured  with  a  note  or  whrt 
passed  in  the  House  of  Lords  in  this  case,  taken  by  the  late  Mr.  Ftrrerter,  hss 
ueen  further  so,  by  the  permission  to  lay  it  before  the  profession.  Upon  %  qaca* 
tfon.put  to  the  judges,  whether  a  jointure  made  before  marriage  npon  an  iiuait 
under  the  age  of  twenty-one,  would  bar  her  of -dower?  Foar  of  the  jadgo, 
Wilmoi,  BathwrMtf  Adams^  and  Smvthe^  were  of  opinion  it  did,  anuist  Gmli, 
the  Chief  Karon  Parker,  and  Chief  Justice  PraU,  who  held  it  woold  not.  Lofd 
Hardwicke  declared  himself  clearly  of  opinion  with  the  four,  relying  muA  oa 
the  geoeral  apprehension,  ever  sinee  the  maUng  the  statute  of  JoJatares,  aadai 
an  additional  authority  to  t  Inst*  37  a.  upon  a  MS.  note  of  Lord  Hcli^  k  hb 
own  Co.  Litt.  (which  he  had  seen^  declarug  his  opinion  to  be  so,  and  enlaifid 
much  npon  the  general  confusion  in  ^milies,  which  the  contrary  doctrine  wmU 
Introduce,  Dyer,  104  b^— As  to  the  point  of  equity,  he  was  also  dearly  of  aplp 
nion  that  the  articles  were,  a  g^od  bar  of  dower  in  equity,  ami  of  lier  dtetril» 
tpry  share  of  her  husband's  penonal  estate.  Ha  answereif  tjhe  ol^|Cction  of  ill 
being  in  the  husband's  power  to  have  defeated  this  agreement,  and  sold  or  gian 
away  his  whole  estate,  Dy  Lord  Lcdbasre^s  and  other  eases,  wliere  the  ag 
res^d,  as  here,  on  the  husband's  covenant;  and  further  by  o|^servinc«  1 


an  alienation  would  have  been  an  eviction  of  the  fund,  out  of  which  the  joiBtan 

»bodTimU 


was  to  arise,  and  consequently  let  the  wife  into  her  dower,  and  nol 
have  dealt  with  Sir  Tkoma$  Drwry,  without  desiring  to  see  his  marriage  artidoii 
whereby  the  covenant  would  appear,  and  enquiring  whether  it  was  or  was  aiC 
performed.  Another  objection  that  Sir  Thonuu  Drury  had  not  botuid  kimwtV^ 
do  any  act,  but  only  that  his  heirs,  executors,  and  administrators,  should  piy, 
he  answered  by  saying,  that  upon  the  former  clause,  stipulating  that  if  she  sa^ 
.v^ved,  she  should  have  an  annuity,  ^pc.  Lady  i>nify  might,  UK  day  after  the 
marria.:{e,  have  brought  a  bill  by  her  procAfia  amif  and  compelled  Sir  Tlksaisi 
JDrarv  himself  to  settle  the  annuity.  lie  was  no  less  clear  that  the  articlei  had 
barred  lier  of  all  demand  out  of  the  personal  estate,  under  the  statute  of  Dis- 
tributions, citii^  JUrc's  ca$e,  1  Ver.  &  and  D^AvUa  v.  D'AffiU^  t  Yer.  7S4.  vrhilh 
had  been  followed  by  inuomerabie  detenninations,  which  made  it  so  trita  i 
point,  that  none  would  now  tai^a  notes  of  such  cases,  adding,  that  if  such  chh 
were  to  be  rescinded  in  equity,  on  account  of  the  wife's  inraney,  it  woold  bet 
manifest  fruud  on  the  husband,  who  tlionght  himself  thereby  to  have  aoqaiiaf 
all  his  wii'e^s  right  to  his  personal  estate,  and  miglit  upon  that  account  negletf  is 
make  a  will,  but  leave  the  law  to  distribute  his  personal  estate,  either  amoag 
-ills  children  or  other  next  of  kfai.  Upon  the  former  point,  he  answered  aa  oh* 
jection,  that  the  Court  of  Chancery,  ^oagh  it  had  in  nomberlesa  i«'»^^*»<^ 


(a)  A  much  more  full  report  of  the 
arguments  of  ktn^  Hardwicke  and 
Lord  Mansfield,  in  the  House  of  Lords, 
will  be  found  a  Eden,  69  j  alto  the 


only  printed  report  of  Lord  iVsr/U^ 
tom*A  judgment  in  Chancery,  takaa 
from  his  Lordship's  own  haai-wiitia^ 

directed 
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Mr.  Hoyd  and  Mr.  Agar,  for  the  defendants. — How  far  it  is 
proper  to  bind  infants  by  marriage  contracts  depends  on  the  com- 
mon law,  not  upon  arguments  of  prudence  or  policy,  and  the  law 
of  the  land  has  decided  that  the  contracts  of  infants,  except  for 
necessaries,  are  void. 

An  infant  cannot  settle  an  account  even  for  necessaries ;  a  suit 
upon  a  settled  account  will  not  lie  against  him. 

It  is  argued,  that  if  infants  can  contract  marriage,  they  can  make 
other  contracts  relative  to  it;  that  may  be  so  in  the  civil  law,  but 
is  not  so  in  ours. 

There  was  no  sudi  idea  entertained  at  the  time  of  the  statute 
£7  H.  8. 

A  male  infant  cannot  enter  into  such  a  contract,  Durnford  v. 
tjane,  (ante,  vol.  i.  p.  106.)  Slocombe  v.  Glubbj  (ante,  vol.  ii. 
p.  545.)  in  which  latter  case  Mr.  Mansfield  si^ited,  that  there  was 
not  even  a  dictum  to  that  effect,  as  to  a  male  infant. 

directed  jointures  to  be  made  on  infants,  yet  did  no  more  in  that  case  than  th& 
father  or  gnardian,  learing  the  infant  at  liberty  to  waive  such  jointure,  bysay- 
Idk  that  if  that  was  the  case,  every  ChanceHor  who  had  done  so,  had  been  i^ailty 
#ra  most  gross  abnse,  for  which  thev  had  all  deterred  to  be  impeached,  smce  it 
was  no  less  than  wilfully  deceiving  aU  these  several  families. 

• 

liord  ilf(fiu/I^U  declared  himself  very  fnlly  and  dearly  of  the  same  opinion. 
He  (as  Lord  UardwUke  had  done  before)  said,  tl»t  a  jointaie  was  not  a  com- 
trmd  for  a  provision,  but  a  prtciston  auuff  6y  the  kmboMdf  ^,  as  defined  by  Lord 
Calte,  and  so  the  conseauences  draw  from  an  infant's  incapacity  of  contracting 
Is  111  founded.  He  denied  that,  either  by  the  law  of  EngUrnd  or  any  other  law, 
every  contract  made  by  an  Infant  was  void,  citing  the  wonis  of  the  edidmm  per' 
ptiuum  de  min-  tit.  4  fuod  cum  minore  getium  esse  diditttf  mii  qnajue  tea  erit,  anu 
wmAeertoM^  that  contracts  for  necessaries,  such  as  diet,  education,  ifc,  were 
good ;  and  the  infont's  body  liable  to  be  taken  In  execntion  for  them ;  so  of  a 
■noi  advanced  for  taking  an  infant  out  cf  gaol.  That  infancy  could  never  ad* 
tkoriae  the  committing  a  fraud,  as  if*  goods  were  delivered  to  an  infimt,  and  he 
cmbeailed  them,  an  action  of  trover  would  lie  against  him :  As  if  he  took  an 
Estate  and  vras  to  piiy  rent  for  it,  he  should  not  defend  himself  agaUist  payment 
ef  tlw  rent,  and  yet  hold  the  estate  upon  pretence  ef  his  Infanoy;  and  reUed  on 
a  case  of  WatU  v.  HaiUweU  and  IVesirfissy,  where  the  Infant  issue  in  tail,  being 
eighteen  years  old,  had  engrossed  the  mortgased  deed,  and  did  not  discover  his 
rijj^t  to  the  mortgagee.  Lord  Cowper  held  hun  nound,  blecaase  being  of  years  of 
discretion,  be  had  acted  dishonestly  In  not  discovering  his  title,  and  expressed 
his  assent  to  the  rule  that  had  been  laid  down  of  infants  deserving  this  protec* 
lion,  from  those  thev  contracted  with  (i.  e.)  from  the  nature  of  the  contract,  if 
fair  or  otherwise.  He  added,  that  were  Infants  not  bound  (as  Lord  HarduAcke. 
had  observed)  by  such  agreements  as  this,  no  Lady  could  marry  under  age, 
witboat  her  father  or  some  near  friend  being  security  that  she  should,  when  of 
Call  age,  join  in  a  fine  to  bar  her  dovrer,  which  if-  she  should  afterwards  refnse 
to  do,  the  husband  mn^t  have  his  remedy,  for  a  collateral  satisfacti<m  against 
the  heir  of  her  father  or  such  near  friend,  whiA  would  make  wild  work ;  and 
approved  the  distinction  taken  by  Justice  WUm^t,  between  the  cases  where  in* 
nuits  contract  for  conveying  away  something  of  tiieir  own,  and  where,  to  bar 
themselves  of  a  right  of  what  is  in  a  third  person. 

The  whole  therefore  of  the  decree,  (except  what  directed  an  account)  was 
leversed,  and  IjidyPfiiry  de^jeed  to  be  barred  of  her  dower  and  thirds  of  the 
personal  estate,  and  a  competent  part  of  the  personal  estate'  ordered  to  be  set 
aside  for  answering  her  annuity  of^  «£600  to  be  paid  to  her  half*  yearly,  the  re- 
•tdue  to  be  divided  between  the  two  daughters,  and  soch  part  also  as  should  be 
aa  Ki  aside-afler  LMy  Unuyt  4€ath,         '      "   ' 
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1794*  In  9il  cases  of  cootract  hj  an  infant^  k^  ipay  9Yoid  thtni  wlwa 

>^^^  of  age,  eveo  wbiBo  be  takes  a  vested  e^tftte;  if  a  surreoder  is  oMi 

C^RUTRiai     to  an  iofant,  he  may  avoid  it  when  of  age. 

C4aDTHiRt,         A^  ^^  Canntl  v.  Buckle,  Lord  Thurlovp  said  at  the  time  of  ar- 

r  508  1  '     guing  Dumford  v.  Lantj  that  he  thought  there  was  some  qiislakcL 

aod  Lord  ISorthington  said  the  same  of  Hargey  v*  AAlfy^  and 

particularly  with  respect  to  Lord  Hale^s  opinion,  he  aaid  he  did 

pot  \h^lk  himself  bound  by  it. 

Tkp  cases  bear  no  analogy  to  the  preneiit.  Price  v.  Sey^j  only 
says  she  might  be  bound  by  an  adequate  settlement,  Durnford^* 
liane,  is  still  open  to  an  application  from  Mrs.  Lan^*  9^^%S^  ^* 
Clough  (stated  Dy  Mr.  Wooadaon,  vol.  iii.  p.  453.  n.)dcadea|  ^ 
the  estate  was  not  bound ;  that  is  an  answer  to  all  tbe  dicta  ia 
Dumford  v.  Lamp  so  that  there  is  bo  (case  hut  Drwy  y.  JOntn 

As  to  the  case  before  the  Court,  it  must  be  ti^krn  ^f  fiWlpdL 
that  Mrs.  Caruthera  has  done  no  act  to  CQufirm  the  jointijirei. 

It  is  impossible  to  support  this  as  a  jointure  within  the  id  of 
parlUunent. 

Then  what  eqoity  is  there  to  brinff  it  into  this  Coprt  i 

It  was  either  a  good  jointure  at  the  making,  or  it  never  coril 
become  so,  Charles  v.  jlndrewi,  9  Mod.  168. 

There  b  no  doubt  but  that  at  law  this  would  be  bad.  ^  Bcftrs 
the  statute  a  jointure  did  not  bar  dower,  and  nnlesa  a  joiotaieis 
substantially  within  die  statute,  it  is  not  now  a  bar  of  dower.  To 
be  within  tbe  statute  it  must  take  place  immediately  on  the  deal^ 
of  the  husband.  In  3  Bacon's  Abr.  tit.  Dower,  it  la  atated,  tint 
a  settlement  of  an  estate  to  the  husband  for  life,  remainder  la 
another  for  life,  remainder  to  the  wife,  will  not  bar  dower,  efcn 
though  the  mtermediate  remabder-man  die,  living  tbe  huabaad; 
here  she  may  be  opt  of  the  f  slate  all  her  life.  It  is  neceaaaiy  la 
make  it  a  bar,  it  beipg  an  eitate  vested  in  himself,  not  in  trusteei^ 
FemoH*s  case.  Then  if  it  ia  not  a  good  bar  at  law,  wbai  grcMpi 
is  there  to  make  it  a  bar  in  equity? 

No^ung  subsequent  to  the  d(^h  of  the  husband  could  vary  it  or 
ipake  it  good.  The  eatate  falling  in  during  tbe  widowhood^  coaif 
not  make  it  good,  if  it  was  not  so  before. 
[  509  ]  ^  Though  we  are  not  at  liberty  to  ai|;ue  Aat  Dnay  v.  Drmj 
i^  aot  law,  yet  that  being  the  case  of  a  competent  renl-cbai|ib 
will  vary  it  from,  and  prevent  its  application  to  tbe  preaeatcaaa. 

With  respect  to  its  being  binding  op  tfae  husband,  and  tjherefvte 
upon  the  wife,  there  are  aaany  casea  of  contracts  betweee  adetji 
aiid  infimts,  where  the  adpit  person  is  bound,  though  the  infaal  is 
not,  Forrester's  ease,  Sid.  41.  Holi  v.  War4^  Fitz.  175.  275. 
Zoyck  V.  Parsons,  S  Burr.  1794. 

This  day  {Feb.  18.)  bis  Honor  gave  judgment  to  the  foUomaf 
effect: 

Master  of  tie  JSoiZi.— Thu  is  a  case  of  great  imperlaBee.    Tbe 
pligper  of  the  bill  is,  that  the  defendant,  the  wulow,  any  be  de- 
clared 


IN  THE  High  Court  of  Ckakcer.t*  Offft. 

dared  opt  to  be  entide(jl  to  any  right  of  dow^r^  or  frjee-bencby  or  ^79^ 

thirds  of  the  personal  estate  of  the  intestate,  ber  husband,  but  to  w«^ 

be  barred  of  the  same  by  the  provision  made  hejr  by  the  settlemeiits      CARwraaas 
cm  the  marriage ;  and  the  case  is  this —  Caritshxbs. 

Previous  to  the  marriage  of  the  intestate  with  the  defendant, 
who  was  an  infant  of  the  age  of  17,  a  certain  estate  which  wa9  in 
the  possession  of  his  mother,  was  setded  on  the  mother  for  life, 
remainder  to  the  husband  for  life,  remainder  if  9he  should  survive 
die  mother  and  husband,  to  the  intended  wife  for  life,  a  fart  of 
the  jointure  and  provision  intended  to  be  made  and  secured  for  hef^ 
and  in  lieu,  bar,  recompence,  and  full  satisfaction  of  all  d^mandL 
or  thirds  at  common  lam;,  or  by  custom  or  otherwise,  of  qll  and 
every  the  messuages,  ^c.  as  the  husband  might  during  tne  coverture 
be  aeiaed  of.  No  notice  is  taken  in  this  settlement  what  was  to  be 
the  other  part  of  the  Jointure  or  provision  to  be  made  for  her;  but 
mlso  before  the  marnage,  Thomas  Palling  (who  vra9  the  uncle  of 
the  husband,  made  a  surrender  of  copyhold,  which  W9s  recited  to 
be  for  making  some  further  provision  for  the  marriage,  which  was 
to  the  use  of  himself  for  life,  remainder  to  the  husband  for  life, 
reprajfider  to  the  wife  for  life,  if  she  should  so  long  condnqe  a 
widow.  It  does  not  state  it  to  be  in  bar  of  dower,  out  it  is  im- 
possible not  to  see,  that  it  was  that  further  provision  which  was 
fieferred  to  in  the  former  deed ;  and  the  question  is,  whether  she  is 
not  bound  to  take  these  provisions  in  bar  of  dower. 

The  husband  afterwards   acquired  a  larger  copyhold  estate,        [^10] 
in  which,  by  the  custom  of  the  manor,  she  takes  the  whole  for 
life. 

'  It  is  contended,  that  by  the  case  of  Drury  v.  Drury^  or  Drury 
▼.  Me  Earl  of  Bucks  (by  which  name  it  is  reported  in  5  Bro.  P.  C.) 
Ais  principle  has  been  determined  that  an  infant  is  bound  at  law 
by  a  jointure,  and  in  equity  will  be  bound  by  any  covenant  for  ae- 
curing  a  jointure,  or  by  any  collateral  satisfaction^  whether  the 
aame  be  of  freehold  or  not :  that  the  law  has  given  guardiaqs  ^u- 
diority  to  bind  infants  by  such  a  setdement. 

To  the  propositions  thus  largely  laid  down,  I  acknowledj^e  I 
limst  make  some  objection. 

It  is  said,  that  great  judges  have  laid  it  dovro^  that  by  suph  ^ 
aettlenient  made  during  the  infancy  of  a  female  idfaqt,  h^r  own 
estate  would  be  bound,  and  ^  for  this  Cannelv.  Buckle,  2  P.  W. 
^42.  and  Harvey  v.  Ashley,  3  Atk*  607.  have  been  cited. 

But  in  diose  cases,  this  was  not  the  point  decided,  aldiough 
aomething  like  the  principle  is.l|iid  /down,  and  it  appears  to  have 
been  the  opinion  of  those  judges,  that  such  was  the  power  of 
guardians,  and  that  having  the  power  of  n^arrying  their  w^ds^ 
diey  must  have  that  of  making  the  collateral  contracts. 

But  [  hardly  diiok  it  probable  that  Lord  fJardteick^  laid  it  dpwn 
flo  broadly.  It  is  impossible  to  apply  the  principle  more  strongly 
as  to  a  female  than  to  a  male  iniant,  am}  as  to  male  inlants  no  si^:h 

,      doctrim^ 


SUi^  Cases  Argubd  and  Dbtermineh 

1794.         doctrine  has  been  laid  down.    There  has  been  no  such  decisaoOi 
smfmf  nor  was  that  proposition  insisted  on  in  Drury  v.  Drury,^ 

Cahuthibs  Jq  Durnford  v.  Lane,  (ante^  vol.  i.  p.  106.^  the  principle  cams 

GARsrasBf.      ^°  question,  that  was  a  new  case,  the  husbana  there  was  an  adult, 

the  wife  was  an  infant.  It  was  an  attempt  to  bind  the  estate  of  the 
wife.  Lord  Thurlow  had  great  doubts  upon  tlie  subject.  He  held 
the  husband  bound  bj  his  own  covenant,  leaving  the  questioo  opea 
how  fsEur  it  bound  the  wife. 

But  there  is  a  case  in  which  the  question  came  directly  before  tbe 
Court  It  is  Clough  v.  Clough,  m  Mr.  fVooddeson^a  Systematic 
View,  vol.  iiL  p.  453.  n.  It  was  to  carry  into  effect  a  settlemcat 
£  511  1  made  before  marriage  of  the  widow,  Patty  Clough,  while  she 
was  an  infant.  The  decree  declared  that  her  estate  was  not  bound 
by  the  marriage  articles,  and  the  bill  was  dismissed ;  that  is  an 
express  decision  by  Lord  ThurloWf  that  the  contracts  of  male 
and  female  in&nts  do  not  bind  tlieir  estates,  and  though  that  ii 
not  a  case  of  dower,  it  has  weight  in  this  case,  and  though  it  his 
not  the  sanction  of  the  House  of  Lords,  it  b  the  opinion  of  a 
great  judge.  » 

The  only  question  then  is,  whether  the  case  of  dower  be  an 
exception  to  the  general  rule. 

It  is  said  the  case  of  Drury  v.  Drury  b  decisive,  and  that  m 
judge  ought  to  set  up  his  private  opinion  against  it. 

The  fair  question  is,  what  is  decided  by  that  case  ? 

It  majr  be  said  that  no  judge  should  contradict  that  caae^  bat 
that  it  will  only  apply  where  exactly  the  same  case  occurs. 
.  But  I  shall  always  hold  myself  bound,  when  I  find  a  case  so  ds- 
termined,  not  only  bv  the  case  itself,  but  by  all  the  principles 
which  necessarily  apply  to  it.  I  hold  it  a  duty  of  a  judge,  where 
he  finds  a  case  determined  by  the  House  of  Lords,  to  hold  him- 
self bound  by  all  the  principles  which  were  necessary  to  its  deter- 
mination. 

What  was  the  question  there  7  Lord  Northington,  when  the  cats 
was  before  him,  was  of  opinion  that  a  jointure  at  law,  though  ac- 
companied with  every  requisite  of  a  jointure,  would  not  bind  sa 
infant.  And  Sdly,  that  a  covenant  to  pay  the  wife  an  annuiu  of 
£600  a  year  not  out  of  particular  lands,  would  not  bind  her; 
from  this  decree  the  cause  went  to  the  House  of  Lords.  Tlie 
first  question  on  the  point  of  law^  was  put  to  the  judges;  the  nest 

Jnestion  was,  whether  an  equitable  jointure  would  bind  the  infant, 
t  was  held  that  a  jointure  at  law  would  bind,  and  that  a  covenant 
would  be  held  equivalent  in  this  Court,  thoiigh  no  particular  lands 
were  specified,  because  it  was  said,  it  amounted  to  the  same  thing, 
for  if  there  were  no  lands,  it  would  be  the  same  thing  as  if  it  was 
out  of  particular  lands,  and  they  were  executed,  then  the  wife 
would  be  entitled  to  her  dower.  So  that  she  would  have  the 
jointure  or  the  dower.  In  that  case  the  settlement  extended  lo 
settle  her  real  estate,  but  there  wu  no  question  or  decision  upon 

thiit 
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•.  The  House  ordered  a  part  of  the  personal  estate  to  be  set*        1704» 
rt,  to  pay  the  annuity,  but  the  widow  would  have  had  a  right  s^vw 

lave  had  the  provision  made  in  laud,  and  the  House  of  Lords      CARvrRsat 
dd  have  ordered  lands  to  beset  out  if  she. had  pressed  it*  GABUTBxas. 

Ul  the  determinations  therefore  in  that  case,  is  that  where  the 
vision  is  made  as  effectual  as  it  was  set  out^  it  will  be  sufficient 
iu;h  it  is  not  so. 

rbere  was  no  question  arose  on  that  case,  on  the  subject  of 
:tion. 

3y  the  common  law,  upon  the  marriage,  the  wife  acquires  a 
It  to  dower  in  the  freehold,  and  a  customary  share  in  the  copy- 
d  estates  of  the  husband,  or  a  provision  from  the  husband 
ier  the  statute. 

X  is  said,  that  guardians  have  a  power  to  bind  the  right  of  the 
int,  but  I  think  Drury  v.  Drufy,  did  not  mean  to  decide  that, 
i  provision  had  not  been  certain,  or  if  she  was  only  to  take  upon 
Mnote  contingency. 

Before  1  perform  an  agreement  I  must  see  that  it  is  reasonable. 
Hien  what  is  a  jointure.  Lord  Coke  defines  it  **  is  a  competent 
lihood  of  freehold,  for  Uie  wife,  to  take  effect  immediately  after 
death  of  the  husband,  for  the  life  of  the  wife."  Fertion'M 
e,  4  Rep.  2. 

[  wish  to  know  what  fair  conclusion  can  be  drawn  from  Drury 
Drury,  that  there  is  any  equity  by  which  a  woman  would  be 
igcd  to  take  an  uncertain  interest  in  bar  of  dower.  Here  non 
Mat  that  one  of  the  estates  will  ever  be  hen  ti^  poaestion ;  thci 
ter  has  fallen  in  if  she  chooses  to  take  it. 
Suppose  she  had  had  a  jointure  which  turned  out  to  be  bad, 
aean,  which  would  not  have  afforded  her  the  same  advantage 
ich  she  would  have  had  from  her  dower,  would  that  have  bound 

In  Drury  v.  Drury,  she  had  as  certain  a  provision  as  in  her       [  ^1^  J 

irer,  therefore  I  thmk  Drray  v.  Drury  decides,  that  where  the 

ivision  is  equally  certain  with  the  dower  it  is  good. 

IVould  she  have  been  bound  by  this  in  her  husband's  life-time, 

list  both  the  tenants  for  life  were  alive  i    If  it  is  good  at  all,  it 

Kst  be  so  from  the  making  of  the  settlement ;  but  she  could  not 

bound  then. 

Any  equitable  provision  which  a  woman  takes  must  be  as  certain 

irovision  as  her  dower,  not  an  imcertain  provision  which  she' 

y  never  enjoy. 

L  do  not  say  that  if  she  had  been  adult,  she  might  not  have 

und  herself.     She  might  have  taken  a  provision  out  of  the  per-' 

lal  estate,  or  she  might  have  even  taken  a  chance,  in  satisfaction; 

-  her  dower,  acting  with  her  eyes  open,  but  an  infant  is  not  bound  ^Z 

a  precarious  interest. 

Lord  Thurlow,  in  Dumfordyr.  Lane,  and  in  WilHams  ▼.  IFtV 
i9»f,  held  tdat  a  settlement  to  bind  an  infant  must  be  reasonable.' 

This 


/J. 


CARVTHBRt 
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■ 

Thii  Hi  «ot  Mf^fa  Ml  ftgti^iiUSht  «8  II  CiAirt  6f  Equity  <ini  tdl 
her  to  c6Yifirkii.    Th6  guhTdhh  is  inc^titend,  wbere  be  stttsai|M  lo 
biifd  l!he  infiAit  by  h  pf eCKUi6Uft  p<r6vi»ioil. 

Declare  her  Aot  bo^Yid  by  the  ^tdelilents,  slid  to  be  it  lihotf 
to  mA^  her  ^lectibti^  to  tAe  the  proviBibns  made  tcrr  her,  or  to 
tute  h«f  d6\ver  ^d  free-bettcb,  vmiving  th6  provnibns ;  it  bd^ 
signifiedi  that  she  consented  to  take  the  dower  and  fre^bendi. 

llie  eldest  son,  tfs  he  stivers  by  her  taking  her  AcM^  and  fine- 
bench,  must  have  amends  made  to  him  by  the  copyhohl  mM 
ftttled  by  Palling. 

IteTeited  it  tdlhe  Mdfitct,  to  tsfke  an  a^ecmnt  of  the  vahie  tif  Ik 
ft'edhotd  at)d  e6|>yh6)d  ^Mif^,  Mi  resier?«d  fovther  directioiis  ti 

after  the  account  taken((i)(i)» 

yflion  be  precarioBt  and  ■ncfrtile^  li 
in  the  preteot  case,  wbitm  aaoMi 
fbr  life  wtt  ffhf^Utmy  Nttltod  m  ■» 
tber  person,  Ht  wiMre  It  was  agMi 
Hint  tin  bnsbtad's  eslnt^  ihtflif  fs 
accer&te  to  Aie  ctnstdas  ot  Imim^ 
fidh  MM  ifot  be  bart«d  of  dsav, 
M^K/M^  t.  lifeik  aale,  iM.  ^-M. 
WWdin$  T.  WiUMm^  lb.  IM.  Uh 
canAe  v.  GIm6^,  anftBy  vol.  it  518^ 
CnmweU  ▼.  Afron,  ante^  ^aLULSto- 

pr«/iiiiasY.^Q«rjf^aTte.54B.  Astt 

y^SmUk,  5  Vm.  i^.  Cibi^Jk  v.  I9^A 
lb.  7X7.  3  Wooddes.  453,  a.   « 

Y.-GitflrirUi^,  1  sad.  tup.  00/9. 


U)  Reg>w  lib.  A.  }7«S.  ibLSOS. 
^  (b)  The  result  of  the  authoriti^y 

hm  Dfiuy  v.  iJmry,  #iitdi  »  tife 

leading  decision  npon  this  sobject, 
h,  Ihnt  an  tafaal  eanii6t  be  bonad  by 
icle  ^tered  bito  d«riog  her 
^  ak  16  Her  cTM  t^  eSAYe, 
aMA WOM;  Ma  hdr^Hlfe  mk,  >aftbr 

a^  fperibi  or  niljority,,  caa  fetM  or 
ect ;  that  she  may  i>e  barred  of  her 
tight  to  dower  by  any  provisiony  by 

ivajr  of  jiiitiir^  If  tMtp^mt  and 

oetbaoy  and  <ber  Interest  m  mon^ 
bound  by  agreement  on  marriakey 
itittk  dte(<rWUe  tUi'bnkb&lidir^uM  bt 
lllM»ia«ly  ^laNMd }  •bat  if  t^  |S%- 
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lincoln's-Inn 

HaU,a4th&f6tb 

Febnutrif. 

Parol  evidence 
not  MdriMUe  to 
prove  from  con- 


Riofi  V.  iaaaav. 

T^HE  bill  stated,  that  William  Stikf,  since  deceased,  beM 

I,  Wil^ 


^ ^  possessed  of  certain  j^remises  in  Pieei-sireei,  in  179-,  -  — 

venations  before  Bam  Jackson,  the  defendant's  late  husband,  entered  into  a  treaty 
SbiMS^'*/  witfihimfor  the  lease  therebf;  andJa  a  conversaUon  between  tbeai 
mentfor  a  lease,'  ^  ^^  subject,  otfered  -him  eighty  ouineas  a  year  for  the  saw^ 
ttat  the  intent  of  uid  (bat  he  fVHtiam  Jachon  would  pay  all  the  taxes  dMreoe, 

2jj;S^«ru.e  ^'•^  SlUa^A  to  accept. 

memorandum,  .  -t  oat  otilti  bemg  then  in  a  bad  state  of  health  at  Toatmg^ 
though  the  same  Jackson^  in  September  in  that  year,  went  diither,  and  it  bivBig 
th^lei^and^  been  mentioned  by  Stiles  and  Jackson ^  in  the  presence  of  witnessesp 
the  words '*  clear  ^^^  <S/i/e9  was  to  receive  eighty  guineas  a  year  for  tbe  premises^ 
r^h"h**""  ^'^^^  ^  ^''  /flxei,  Jackson  drew  up  a  memorandum  in  his  am 
puroort'lllf  Ae*  *a/irf-opnVj>g,  in  which  (after  the  usual  introductory  worda)  were 
conversation)  the  following :  ''  Mr.  William  StUes  doth  agree  to  let  and  grant  a 
were  omitted  in  lisase  for  twenty-one  years  to  be  reckoned  from  Michadnuu  1791f 
thememorandum.  of  (the  premises)  on  the  aforesaid  WUliam  Jackson's  paying  tb  tke 

afonsaid  fVilliam  Stiles  £M  per  annum  as/olkmi  (that  isio 
•Vy£^i  for  eveiy  quarter,  and  the  gaid  WtlUmn  Jmeksm  doih 

agrae 
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^ISf^  to  pay  (be  Mid  JVilliam  !^iie$f  his  hdra,  ezecuton^  and         1794. 
adtniilkthitoriiy  the  aforesaid  sum  of  ^84  p^  anmtmj  to  be  paid         s^>/w 
fhtatterty  as  aforesaid^  which  agreeikient  was  signed  by  StUes  and  Rica 

\fack^rkf  and  attested  by  Nathaniel  Seager,  who  was  a  witness  in  j  *'* 
the  cause.  That  before  any  rent  became  due,  Jackson  wrote  to 
Stiies*8  attornevi  in  order  that  a  propter  lease  might  be  prepared  of 
t&€^  pr^nlises,  but  the  same  was  omitted  to  be  done^  ami  upon  the 
^Ist  of  November  Mlomhf^  and  before  any  lease  was  prepared^ 
3UUs  died,  having  made  his  will,  whereby  he  gave  the  premises 
(in/.  aF)  to  Mr.  Thomas  Whitehead,  who,  in  February  179^  9gt€td 
i^bBk  the  plaintiff  for  the  purchase  thereof,  and  the  same  were 
iKroi^rly  conveyed  to  the  plaintiff. 

That  the  plaintiff  was  at  the  time  of  the  conveyance  to  him, 
acquainted  with  the  verbal  and  written  agreement  betweea  Stilet 
and  Jackson. 

Jlihat  Whitehead  having  given  notice  to  Jackson^  that  ikt  fkldre 
renik  would  be  payable  to  we  phuntifi ;  he  obtained  horn  Jaick$oh 
m  (^py  of  the  ^ritleu  agreement^  from  whence  the  ^Mntiff'a  [  515  1 
tftetfraey  prepared  a  lease,  containii^  the  usual  oovenanfs^  with  A 
illi&rvation  of  rent  at  ;^84  a  year  dear  t^  all  iaxu  wbaCeveiv  nUdi 
^Mft  s^nt  to  Jackson. 

t\  appeared  by  the  answer,  that  Jackson  refused  this  leasee  and 
cttised  a  lease  to  be  drawA  on  the  terms  of  paying  £S4per  asmum, 
^thout  the  words  ^  clear  of  taxes,'*  which  wk»  aboitnised  faf  the 
plUutiff. 

It  was  stated  in  the  bill,  and  admitted  by  the  aaswar,  that  about 
th^  $9th  May,  Jackson  died  intestate^  and  that  the  defendiAit  had 
admmistered  to  him. 

The  plaintiff  stated  by  his  bill,  but  it  wsfs  deidier  admitted  nor 
denied  by  the  answer,  that  the  plaintiff  had  tendered  to  the  de- 
fendant the  lease^  with  the  reservatioii  of  a  clear  rent^  which  fkh 
had  refused,  on  which  account  the  bill  prayed  a  specific  perferm- 
itfce  of  the  verbal  agreement,  and  that  a  Icbse  might  h6  prepared 
and  ex^uted,  reservmg  a  rent  of  £84  clear  of  all  taxeS)  and  an 
uijuhction  to  restrain  the  under-mention^  articles^ 

Hbe  defendaint^  by  her  answeiv  sai^  she  was  not  present  at  aa^ 
of  the  cdhversations,  but  that  she  had  freqaeatly  heard  WilHam 
Jackson,  in  his  life-time,  say^  that  it  never  was  wid^rBtood  thsit  he 
diould  pay  the  land-tax,  that  it  was.notaB*hasty  thtnsaetion^  but 
that  the  agreement  was  left  widi  Siilu  fer  a  day  or  two  for  faia 
j^rusal,  and  tfot  he  had  returned  it  with  a  neUd^  widi  an  lAMiateitsI 
4ddiuoh,  which  was  made  to  it.  Aoi  t|at  vhe  did  not  believe  that 
Stiles  would  have  raised  JBachdispule  had  Jackson  survived. 

The  ansWier  then  stated  (which  had  also  been  mentioned  in  the 
hill)  that  the  defendant  having  p^  l£l6.  8rf.  for  laad^ax^  brought 
an  action  in  the  Court  of  Conraaon  Pleiis  for  flie  teoo^i^tber^j, 
^e  plaintiff  having  refused  t»  deduct  the  mmot  in  thiMpayHMnc  4>f 
tbe  rent ;  and  the  cause  being  tried  at  Guildhall,  before  the  present 

Lord 


^15  Caies  Aboued  and  Dj^termikb^ 

i704.         j[^fj  Chancellory  then  Lord  Chief  Justice  of  the  Common  Plas». 
2r^*  the  defendant  offisred  parol  evidence  in  his  defence,  in  contmdio-' 

«.  tion  to  the  written  agreement^  but  his  Lordship  was  pleased  to, 

Jacsiov*  reject  such  evidence,  and  directed  a  verdict  to  be  |;iven  for  tht 
[  d.l6  1.  defendant  (then  plaintiff)  for  £16.  Sd.  with  costs,  widi  liberty  to! 
the  plaintiff  (defendant  at  law)  to  move  the  Court  to  impeach  tht 
same,  if  he  should  be  so  advised,  and  that  upon  an  application  of 
the  plaintiff  to  the  court  of  Common  Pleas,  the  Court  approved, 
the  verdict,  and  refused  a  rule  to  shew  cause  why  the  aame  ahoald 
not  be  set  aside. 

The  common  injunction  bad  been  granted  in  this  cause,  and 
upon  a  motion  to  discharge  die  same.  Lord  Chancellor  refused  so 
to  do,  and  said  he  would  permit  the  cause  to  go  on  to  another 
hearing. 

And  the  cause  now  coming  on  to  be  heard :' 

Mr.  Manifield  and  Mr.  Abbot ,  for  the  plamtiff,  contended  ■, 
that  the  plaintiff  had  a  right  to  be  relieved,  npon  proving  tbe 
parol  agreement,  unless  there  was  anj  rule  in  this  Court  to  prevent 
the  rending  parol  evidence,  to  shew  what  was  the  intention 
of  the  parties  (the  evidence  was  read  bj  waj  of  stating  it,  and' 
the  verbal  agreement  proved  from  the  conversations  befcne,  and 
at  the  time  of  executing  the  written  agreement,  was  stated  k, 
the  plaintiff's  bill).  They  then  insisted,  that  die  parol  evidenee' 
was  admissible  in  this  case,  on  the  ground  either  of  mistake  or. 
fraud.  That  Lord  Hardwicke,  in  the  case  of  Jqyna  v.  Siaikam, 
3  Atk.  388.  had  admittedparol  evidence  to  connect  an  agreement, 
npon  this  very  subject.  That  was  a  case  in  point,  except  as  to  the. 
state  of  the  parties,  which  was  the  reverse.  But  that  die  distinc- 
tion fihich  prevail^  with  respect  to  the  party  being  plaintiff  or  de-, 
fendant,  had  been  over-ruled.  If  in  an  agreement  for  the  por- 
chase  of  an  estate,  there  was  an  omission,  the  Court  will  admit 
evidence  to  add  to,  alter,  or  even  to  contradict  a  written  agreemcac' 
of  it,  if  it  be  to  make  it  conformable  to  the  intent  of  the  parties. 
In  Filmer  v.  Gott,  7  Bro.  P.  C.  70.  it  was  admitted  as  to  the  con* 
sideration  of  a  deed.  That  case  is  stated  at  large,  and  con6rmed  ia' 
The  King  v.  Scammonden,  3  T.  R.  474.  Lord  Thurlow,  in  Lord, 
Irtiham  v.  Child^  (ante,  vol.  i.  p.  92.)  laid  down  the  nde  of  admis- 
sibility of  parol  evidence  to  be,  that  where  the  agreement  had  beea. 
varied  by  mistake  or  fraud  evidence  was  admissible  to  correct  it: 
parol  evidence  was  read  on  that  principle,  in  Legal  v.  Milkr, 
d  Ves.  £99,  and  in  Pkcaime  ▼.  Ogboume,  2  Ves.  376,  which  was 
a  very  strong  case.  So  in  Baker  v.  Payne^  1  Ves.  456.  TUi 
case  is  upon  an  executory  agreement  to  be  executed  by  die  Coort 

£  617  ]  Mr.  SoUciior-General  and  Mr.  Simeon,  for  the  defendant,  con* 

tended — :that  it  would  be  dangerous  to  admit  parol  evidence,  whidiy 
like  this,  went  to  contradict  the  written  agreement.    Tlie  adioii 
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l>roiigbt  in  the  court  of  CommoD  Pleas,  was  an  action  of  money  ITd^ 

had  and  received^  a  form  of  action  which  admitted  every  sort  of  w^n/^ 

evidence  which  is  admissible  in  a  court  of  equity ;  yet  his  Lord-  Rich 

ship  refused  this  very  evidence  there,  and  the  court  of  Common  jxcttoWk 
Pleas  were  of  the  same  opinion.  In  all  the  cases  cited,  the 
evidence  was  to  confirm  the  deed,  not  to  contradict  it.  This  was 
the  case  of  Filmer  v.  Gott ;  it  was  to  shew  that  a  deed  which  bor^ 
on  its  face  to  be  for  consideration  of  love  and  aifection,  had  also  a 
valuable  consideration;  it  went  in  support  of  the  deed.  So  in 
The  King  v.  Scammonden,  it  was  to  affirm  the  demand.  In 
Legal  V.  Mil/erf  the  evidence  was  to  shew  the  Court  w  hat  the 
agreement  vyas,  not  to  carry  it  into  execution.  There  the  Court 
dismisaed  the  bill.  Pitcainie  v.  Ogbourne,  went  quite  on  a  .dif* 
ferent  ground.  The  decision  was  not  at  all  upon  this  point.  In 
Walker  v.  Walker,  cited  there  (and  reported  2  Atk.  98.)  the 
evidence  was  not  to  contradict  the  written  agreement.  The  prin- 
ciple is,  that  where  there  is  a  written  agreement  between  parties,  it 
■hall  not  be  permitted  to  contradict  it  by  parol  evidence.  Here 
ihe  written  agreement  is  for  a  lease  at  a  given  rent,  the  legal  con- 
sequence of  that  agreement  is,  that  the  land-tax  would  be  de- 
ducted ;  then  it  is  to  contradict  the  legal  effect  of  the  agreement. 
In  Lord  Irnham  v.  Child,  Lord  Thurlow  said  he  admitted  the 
evidence  to  be  re&d^  because  he  thought  it  might  bring  out  a  new 
case  .of  equity.  It  ought  to  be  evideut  in  such  a  case  as  this,  that 
Siilei  understood  the  words^  that  the  tenant  was  to  pay  tlie  land* 
tax.  The  evidence  does  not  shew  that :  ui  a  bill  for  performance 
of  a  specific  agreement^  the  Court  will  not  do  it  with  a  variation. 
Here  the  plaintiff  is  not  the  party  at  first  contracting,  but  a  person 
purchaamg  from  a  devisee,  with  notice  of  the  contract 

Mr.  Mansfield,  in  reply. — ^The  Statute  of  Frauds  does  not  apply 
in  this  case,  as  the  lessee's  interest  will  be  the  same,  and  it  is  only 
that  the  land-tax  shoiild  not  be  deducted,  Joyms  v.  Statham  is  in 
point. 

This  day  {February  £6th)  Lord  Chancellor  gave  judgment  to 
the  following  effect  (a). 

From  the  evidence,  believing  the  witnesses  to  speak  truth,  it  is  [  5lg  1 
impossible  to  mistake  the  meaning  of  the  parties,  to  be  exactly 
nrhat  Mr.  Mansfield  has  stated,  that  the  rent  to  be  paid  was  meant 
to  be  a  clear  rent;  but  the  parties  had  concluded  the  matter  by  a 
written  agreement,  which  was,  that  a  lease  should  be  granted  for 
twenty-one  years,  at  a  rent  of  eighty  guineas  a  year,  and  the  tenant 
paying  his  twenty  guineas  a  quarter,  including  in  it  his  land-tax 
receipt.     It  can  only  be  accordmg  to  the  sense  the  law  puts  upon  it. 

(a)  There  is  a  better  report  of  his      Marquets  of  Town$hend  v.  Stangroom, 
IiOrdship'8Judgin«atpubluhcd  byMr.      6Ves.336. 
F€i<y»  in  a  note  tp  the  catc  of  Tke 
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t?$4.  Hie  party  died  before  t&e  pnyiMtit  of  Binj  vmA^  so  fb«t  ^ 

^it^f^  whole  ilMtter  rvMnftiiM  apoii  the  aj^rieemeiil. 

RiiNi  The  court  of  Common  Heai  rejected  the  ptrol  evidelM!e  ^ 

f  tm  satisfied  that  there  is  no  difference  in  the  CBse  in  tyky, 
where  the  party  only  comeii  for  a  more  formal  eteciitiott  (df  fib 
agreement. 

1  looked  into  all  the  cases :  I  cannot  find  that  die  Oeurt  htti 
4ffer  taken  upon  itself  to  add  to  the  form  of  the  agreemem;  that 
la  repeated  instances  the  Court  has  refused  to  do  so,  Aoagh  it  hi 
iMen  insisted,  that  the  parol  evidence  of  the  adverse  {Martf  irii 
ahewn  the  written  agreement  to  be  against  ednscience. 

Joynes  r.  Statkatn,  was  a  case  of  (hat  sort,  the  murol  eriiiufccfcy 
ell  the  part  of  the  defendant,  shewed  the  plaintiff  had  tikiMl  tb 
unfair  advantage,  and  it  was  his  (defendant's)  uoderstandillg  tkailb 
wail  to  receive  a  clear  rent.  Lord  Hardwieke  adasitted  Ibe  4Nt^ 
dence  to  be  read  to  rebut  die  equity.  Mr.  Atkiwf  tiotb  \k  vtlij^ 
lotfig,  1  looked  at  Lord  Hardwieke*9  own  note,  which  ia  Tery  alMtft 
lie  mentions  fVdlker  v.  Watker  as  cited,  and  veiy  little  kt  tfek 
argument  or  ei^dence.  It  then  says,  '^  decree  a  spedfle  jjlts 
Atmance  on  the  (erme  of  the  answer,  (he  phinfiff  eubmitliBg  % 
this  rather  than  to  have  his  Mil  dismiMed.**  Hie  nuealioti  wm 
therefore  to  dismiss  the  bill,  but  he  gave  the  plttittf  (has  eiprieit 
Witklker  v.  ffttlket  proceeded  exactly  on  the  same  gfOMd^  wMi 
ihe  second  stimehder  was  to  be  the  consideratioB  of  die  Aral.  Iflfs 
<Msea  cited  were  tfiose  m  FemoHf  where  the  act  promlaed  to  %t 
done  on  one  part,  raises  the  consideration)  withoot  which  dte  piilf 
r  5ig  1  Wonld  not  have  done  that  which  he  did.  The  objection  wna  lahfe^ 
that  it  was  to  add  to  an  agreement,  Lord  Hardmeke  9taA  ne^  ft 
was  to  rebut  an  equity.  L^al  v.  Miller  is  a  little  different  ia 
drcmnstances  from  this,  but  proceeds  on  the  saoae  ground:  fk* 
laime  v.  Ogbtmrne  is  not  like  this,  the  objection  diere  tmriit  la 
have  been  to  the  relevancy,  not  the  competence,  of  die  evMeoea. 
It  was  evidence  of  a  private  and  fraudulent  agreement,  and  ttii 
bill  dismissed  on  that  ground.  lu  Baker  v.  Paine  die  evidewe 
Was  veiy  property  admitted,  ahd  the  agreenietit  was  corrteted  If 
original  minutes,  through  the  medium  of  parol  evidence,  of  A 
Custom  of  the  trade.  In  FUmeryf.  Gott,  the  evidence  wa»  not  la 
contradict  the  deed,  but  to  shew  die  deed  was  obtained  by  fteeL 
tTAe  King  v.  Scammonden  was  properly  determhied.  JSroA  f* 
Sl  Paul(b)y  is  but  slighdy  mentioned  in  the  report — ^Theae  aie 
the  cases. — ^The  hardness  of  the  case  under  special  circnoulnMl 
inay  induce  the  Court  to  refuse  decreemg  a  performance,  or  to 
leave  it  to  the  plaintiff's  remedy  at  law,  but  it  d  quite  fanpoariUi 
to  admit  the  rule  of  law  to  be  broke  in  upon,  and  that  requtrai 
that  nothing  should  be  added  to  the  written  agreenunl,  ttnleaa  in 

(«)  Lord  Rmlyn  bad  admitted  It  at         (h)  1  V«i.  Jim.  5te. 
IkA  trial. 


in  tftft  HlUH  Oouttt  OF  CHANCBltY. 


•19 


Que9  ivS^fe  lAer/(  if  a  dear  iubsequent  and  independent  agreement, 
^oaryin^  the  farmer 9  but  not  where  ii  isoi  matter  pauing  ai  the 
emme  time  with  the  written  agreement.  The  evidence  offered  here, 
Mrhich  I  permitted  to  be  re&d,  but  urbitrb  1  ought  not  to  h^fe 
admitted,  is  all  of  matter  passing  at  the  same  time  with  the  written 
a^ement,  tlierefore  I  must  dismiss  the  bill,  but  1  will  do  so 
without  costs  (a). 


1794. 
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(m)  The  cases,  like  those  in  the  pre* 

sent  work,  4>f  itfjoyftoil;  ▼«  Brool^y  aoie, 
voL  i.  84.  Lttd  irnhim  r.  CkUd,  fb.  9t. 
Idurd  Portnure  v.  MorrUj  vol.  ii.  219. 
Hart  V.  Sherwood^  vol.  iii.  168.  J^rd^ 
▼.  SowkiMM,  ib.  S88,  in  wbicfa  pmi 
evidence  to  contradict  or  vary  a 
written  instmment  has  been  rejected, 
are  extremely  namerons.  This  is  a 
mle  of  law  independent  of  the  statute, 
but  it  was  considered  and  laid  down, 
lipongreftt(letibAration,byI^rd  Talbol^ 
in  the  case  of  Brotim  ▼.  SHwiny  Forr. 
940,  and  afterwards  affirmed  in  the 
Anite^f  Lords,  f^utw^^iere  an  equity 
ft«tle«Mted  lobe  raised,  founded  on 
ft  ftaMm  collateral  to  the  deed,  in  such 
•  case,  there  must  (as  observed  by 
liOrd  Tkurlow  on  several  occasions, 
ante,  vol.  i.  93,  95,  350.)  be  evidence 
dehors  the  deed  to  shew  the  fact; 
and  the  above  mle  is  not  subverted 
by  admitting  it.  Thus  where  there 
is  clear  proof  of  fraud  or  mitiake 
•r  aeadenty  the  facts  by  which  it  is 

S roved,  form  such  an  equity  dehors  the 
eed,  and  may  be  holden  to  vary  it 
acGordin|W.  In  the  following  cases 
parol  evidence  has  been  considered 
admissiUe  on  -the  i^otind  of  fr9»d» 
tiNpiiM  t.  Thfnuy  %  Verp.  t96.  Huttiiins 
4r«x<ct,  1  Alk.4«r«  Siim^Mvttv.  r^wg^Wm, 

4Atk.«S.    W0»er  M.  nWter,  ib.  m- 

'  Tnmr  Y.  Peaths,  ih-  th^    Baker  v. 

J^ete,  1  Ves.  456.    Le^al  v.  ilflfl^f. 

If  Ves.  aM9.    iFieMrfHtt  V.  Qgbsitrtii,  tb. 

dt.  lb.    ^ufrtm  v.  Jester.  3  Atk.  .385^ 

•  UVflfis  T.  "SMJuai^y  tb.  388.    B(trf&it  v. 

1  Ml.  4c  ^i^.  at.  ma0\l^y4  lUftm, 
7 Ves.  911.  Citwki  V.  Grat4,  U  Yes. 
'  ^n^.  ^iggimon  V.  CWm>  t^  Ves.  5l«. 
iBkmes  IT.  Blfghuoh,  t  V.  ft  H.  di4. 
Mfm»fmy,  Qpriklf!rrtMM4.^9p.m. 
Yne  adnussipn  of  lJ4s  ev^deaoe  i9« 
fi<»wevet,  iM<tttN)Ve  stated,  not  confined 
O/MMtf.  It  weald  Ue  •dagiibr,  as  o%* 
rfaiwed  by  liOrd  ^Eid^,  ^  Viis.  |^,  If 
jtfie  Conrt  will  take  amoral  jurisdic^n 

*  at  all,  that  it  irtioitld  not  be  capable  of 
being  applied  to  cases  of  mistake  and 
tarprise ;  for,  in  a  moral  view,  there  is 
rery  Uttit  difference  liOllUjiSii  eittaf 
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for  the  execution  of  an  agreement  ob« 
tained  by  fraud,  >irhioh  creates  a  sur- 
prise upon  the  other  party,  and  desir* 
ing  the  execntion  of  an  agreement 
which  can  be  demonstrated  to  have 
beea  obtained  by  nurprise.  The  fol* 
lowing,  therefore^  arc  cases  in  which 
it  has  been  considered  admissible  on 
the  ground  of  mistake.  Towers  v.  MooTf 
%  \em,  98.  Uvedale  v.  Ha^petmy^ 
t  P.  W.  151.  HenkU  v.  The  Royal 
Exchange  ^Assurance  Company,  1  Tefi. 
$17.  Ueneage  v.  HunUke^  2  Atk.  45f . 
BhfVfurne  v.  /jfcAtotttn,  ante,  vol.  i.  ^40. 
Bqirstpn  v.  f^lvtngtpn^  5  Ves.  599. 
Pr&ekard  v.  Quinmmty  ib.  596  n.  Amb. 
147.  Marquess  tf  Toumh^  Y*  Stm- 
groontf  6  Ves.  3S8.  ftanubsUom  t. 
jQi^sden,  1  \.  6c  U.  1168.  Lar^  pT- 
Qordon  v.  Marquess^ ifyrtffrd^  9  MM* 
Rep.  106.  The  i^roMod  ef  tfiis  mias 
stated  by  Sir  IV,  Grunt  la  t^e  case  o£ 
fVinchy,  IVinchester,  lY.SeB.  378, 
in  his  usual  forcible  and  luminous 
manner,  upon  the  question,  whether 
parol  evidence  of  declarations  by  the 
auctioneer  should  be  received  to  resist 
a  specific  performance.  '*  As  to  the 
admissibility  of  the  evidence,  it  must 
dAni|D<)  upon  the  pvrpe^e  ft*  which  it 
Is  pYodneed*  If  the  deflBndant  insists, 
<liteit  the  -evidcwcc  beilig  reeeive^,  he 

trl^jbe  e^tM  t^  ^n  tkft  os^tnct 
>ra^d*  >rith  an  ^b^Jtemept  of  the 
(;  I  thhik  it  not  admissible  for 
It  ifmfwse,  as  the  Oeint  eattnet  ex* 
ptm  ii  H9  f^^fmr  a  ^wtiMa  arare- 
Jtaent  with  a  viM'ilBiUon  ^roduc^  Jby 
Mrel  tMtlihoiw ;  but  if  he  ^aya  he  was 
#aeclved  by  •&!•  MptMeatetion,  and 
l^gfffifrre  nw  Mncad  bf  4|atid  to 
enter  imp  tl^  cpn^ct^  aad  effers  ^e 
eVitf^ce  fot  the  purpose  of  setting 
^4  af  eacli  eeiitra<^  aho^eiher ;  for 
tbl^t  DpifKNie  I  tkmk  it  cmj  be  j-e- 
f:eived.  j^  if  sM)  a  ,dccl|maiqn  was 
fiade  by  the  auctioneer,  it  would  ^n- 
4aable«Ny  be  {hmdnleiiCand  aiiArir  in 
the  i^inAiis  Id  Indat  upon  Ilia  af  e^ 
GntM>n  of  the  contrac^t,  not||ituia:^e 
defendehtihe.bene^t  or  that  ^oclara* 
tionw"  As  to  4he  casea^hat  paralevi- 
depce  cannpt  be  admitted  on  behalf  of 
aipUkttlff'lb  establish  an  agreement^ 
'  t  ▼id* 
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Casis  Arovbd  and  Detbbmink» 


Tide  Jordan  v.  SatukiMf  aote,  vol.  iit. 
S88.  For  the  cases  in  which  parol 
evidence  has  been  admitted  to  explain 
a  mis-descriptioD  in  a  will,  either  of 
the  person  or  of  the  estate^  vide  Foii- 
mnau  v.  Poynity  antCiTol.  i.  47f .    As 


to  the  admission  of  parol  ^Tideoca^tf 
rebut  the  equity  of  the  nejrt  of  kn, 
vide  the  Editor's  note  to  Stmm  f. 
Finch,  ante,  459,  aod  Sttphmmmfn 
HeathcitU,  1  £deii|  38. 


[  j«] 


FoRDKR,  Widow,  V.  Wai>£  and  Others (a)^ 


PEDIGBEE. 


Mmrtha  Maggot-^okm 
ist  wife.       I 


JOHN  HADE, 


Martha 


mUiam 


JohM 


Mary 


fMr, 


Sd  wife,  living,   died  under  Si.  Ob.S.P.   Ob.S.P.    late  ffa^ 
a  defendant.  plaiati& 


~Uchard 


JfA»  ThomoM  Richard      Robert  died 
entered.    S.  P.  to  whom 
plaintiff  claims 
as  heirs. 


I 


Richard* 


John. 


WiUiam 
dead  S.  P. 


lilB«oln*s-lBn 
Hall,  5th  March. 

A  widow  shall  not 
liave  free-bench 
of  trust  estate  in 
a  copyhold.    The 
ent^r  of  the 
widow  as  guar- 
dian to  the  son 
does  not  prevent 
bis  having  such  a 
■eisin  as  to  con- 
'vey  title  to  his 
customary  heir. 
Jn  a  doubtful 
case,  the  account 
of  rents  and  pro- 
fits directed  only 
from  the  time  of 
the  bill  being 
filed. 


nrUE  plaintiff;  by  her  bill|  stated,  that  John  Wade  the  dder, 
-*-  heretofore  of  St.  Faith  com.  Southton,  her  late  father,  wis 
at  the  time  of  his  death  seised  in  fee-simple  of  a  copyhold  estate, 
in  the  nature  of  Borough  English,  held  of  the  manor  of  Morda, 
according  to  the  custom  of  the  said  manor,  to  which  he  had  beea 
admitted  the  22d  of  December,  1718,  and  had  surrendered  lit 
same  to  the  use  of  his  will,  by  which,  bearing  date  26th  Februan, 
1735,  he  devised  the  said  copyhold,  with  otlier  freehold,  copjhoU, 
and  leasehold  estates  to  trustees  (who  are  all  since  dead)  in  trust, 
out  of  the  rents  and  profits,  and  by  sale  of  his  stock  in  husbandly, 
^c.  to  pay  au  annuity  to  his  daughter  Elizabeth,  since  deceased, 
and  also  to  pay  £400  each  to  his  three  daughters  Joan  and  3f tfffi 
also  since  deceased,  and  the  plaintiff*  at  twenty-one,  and  upon 
trust,  wheu  his  son  fViliiam  should  attain  twenty-one,  to  niae  aad 
pay  £100  each  to  his  said  three  daughters,  and  after  payment 
thereof,  to  convey  all  the  remaining  estates  to  his  two  sons  Joi^ 
and  fViUiam  Wade,  in  fee. 


(a)Kcf .  Lib.  A.  1795.  foL  369Uj 


Tie 


IN  THB  High  Court  of  CnancekV.  HSI 

-The  testator  died  without  revoking  or  altering'  bis  will,  leaving  )79i* 
two  sons  and  four  daughters,  John  and  William  Wade,  Elizabeth  ■  >^v^ 
Clarke,  Joan  Wade,  Mary  Wade,  and  the  plaintiif.  Fobdi»' 

William  Wade,  who,  with  his  brother  John  Wade,  was  entitled  Wao».  • 
under  the  will  to  have  the  estate  surrendered  to  them,  died  after 
the  death  of  his  father,  an  infant  under  the  age  of  twenty-one^ 
leaving  issue  one  child,  who  also  died  an  infant  under  twentj-one, 
and  without  issue,  by  which  John  Wade  became  entitled,  by  sur- 
worship,  to  have  the  estate  conveyed  to  him.  '    ' 

John  entered  on  the  copyhold  and  other  estates,  and  cbntinucd  • 
possessed  of  the  same  till  the  time  of  his  death,  but  the  same  was 
not  surrendered  to  him,  nor  was  he  ever  admitted  to  the  same, 
notwithstanding  which  he  surrendered  his  equitable  interest  therein, 
to  the  use  of  Francis  Shipman,  as  a  security  by  way  of  mortgage, 
vfith  other  estates,  for  the  sum  of  .£1,250,  and  interest,  leaving 
Martha  Wade,  his  widow,  and  Robert  Wade,  his  only  son  by  the 
said  Martha  Wade,  his  second  wife,  an  infant,  his  customary  heir ; 
and  the  said  Martha,  as  guardian  to  the  said  Robert  Wade,  en- 
tered into  the  said  copyhold,  and  continued  in  possession  thereof  [  MA  ] 
till  the  death  of  Robert,  which  happened  14tli  January,  1770, 
when  he  died  an  infant,  and  without  issue,  leaving  no  brothers  or 
sisters  of  the  whole  blood,  but  leaving  three  brothers  of  the  half 
blood,  John,  Thomas  and  Richard,  the  sons  of  his  father  John 
Wade,  by  Martha  Maggot  his  first  wife,  and  leaving  the  plaintiff, 
bis  aunt  and  youngest  kinswoman  of  the  whole  blood,  who,  as 
such,  claimed  to  be  customary  heir,  by  the  custom  of  said  manor, 
there  being  no  uncle,  or  the  issue  of  an  uncle  of  the  said  Robert 
Wade,  living  at  his  death,  and  by  the  custom  of  this  manor,  , 
established  by  a  decree  of  this  Court,  the  copyholds  in  this  manor 
descend,  in  the  nature  of  the  tenure  of  Borough  English,  not  only 
to  the  youngest  son  or  youngest  daughter,  but  also  for  default  of 
brother  or  sister,  to  the  next  youngest  kinsman  or  kinswoman  of 
tbe  whole  blood,  of  the  customary  tenant  in  possession,  how  far 
•oever  remote.  The  said  Robert  Wade  having  no  issue,  or  brother 
or  sister  of  the  whole  blood,  the  plaintiff  was  youngest  kinswoman 
of  the  whole  blood  to  the  said  Robert,  having  been,  at  the  time 
of  his  death,  in  possession,  by  his  mother,  his  guardian,  by  the 
custom. 

The  bill  further  stated,  that  the  plaintiff  being  ignorant  of  such 
ber  right,  upon  the  decease  of  the  said  Robert,  Richard  Wade,  his 
youngest  brother,  entered  on  the  copyhold  estate,  and  received  the 
rents  and  profits  till  his  death  in  1787,  leaving  John,  his  youngest 
aon  and  heir,  by  the  custom,  but  by  his  will  (having  surrendered 
the  same)  he  devbed  the  said  copyhold  estate  to  his  wife,  until  his 
eldest  son  Richard  should  attain  his  age  of  twenty-one,  and  then 
to  him  in  fee,  subject  to  charges  for  his  wife  and  daughter,  and 
for  a  child  of  which  his  wife  was  then  emient,  who  watr  afterwards 

bom  and  christened  John. 

Elizabeth 


5nr  CAfKi  AftairSI>  AN»  DETftEMINKS 

l^lUgMb  EliULhHk  ptdvtd  the  will  of  th«  said  tlitkmfd  WoOb^  bet  bw- 

>M«<»  bttod)  and  entered  on  tb«  oopjkold  estatOi  and  elamt  title  ti 

n^aiaft  as  guardian  to  her  ton  Biehard^  or  her  son  John,  and  has 


yfHI^^        iateraaarried  with  the  co-defendant  JaM»  Shde. 

The  M\,  among  other  ebarges,  charged^  diat  tli€  difcndial 


MaNh^f  the  second  wife  of  John  Slade,  had  no  title  to 
bench^  the  said  John  Sladi  never  having  been  admitted,  and 
fore  having  only  an  equitable  estate. 
[  523  ]  The  bill  prayed  an  account  of  rents  and  profits  from  i1m 

of  Eoberti  and  that  the  heir  of  the  sunriiring  trustee  m  the  will  of 
the  testator  John  tVade,  might  surrender  to  the  plaitidff,  in  otdsr 
that  she  might  be  admitted,  and  that  possession  of  the  same  aight 
be  delivered  to  her. 

Tlia  answers  admitted  the  faeu,  but  eonlroverted  the  ^asatm 
title^  and  die  defendant  Martha^  the  widow,  admitted,  that  npoa 
the  death  of  her  husband  she  claimed  her  free-beneh,  and  that  dki 
steward  of  the  manor  informfasg  her  that  she  was  not  entitled  to  it 
on  account  of  her  husband  being  only  equitably  seised,  Ae  bal 
discontinued  her  claim>  and  entered  as  guardian  to  her  ioo. 

The  evidence  established  the  custom. 


Mr.  Solicitor^Gtneral  and  Mr.  Ahxcmiir^  for  the  plaintiffi 
The  only  question  is,  whether  the  plaintiff,  as  youngMt  aunt,  is 
heir  by  the  custom  to  RohtH  Wade ;  that  is,  whether  the  desoMl 
IS  to  be  taken  from  Robert  or  John.  Martha,  the  widow  of 
JohUf  entered,  after  his  decease,  as  guardian  to  Roberi,  §o  that  hf 
her  entry  he  was  seised.  They  insist  that  ber  entry  waa  in  hsr 
own  right,  as  upon  her  fre^bench. 

The  custom  of  the  manor  is  proved,  by  a  decree  in  ths  tiowef 
King  fVilliam,  to  be  Borough  English  to  the  youngest  aoB  et 
daughter,  and  in  the  same  manner  as  to  the  most  revKile  ffrie* 
tion,  so  that  the  youngest  will  always  taice  in  preftrcnoe  to  lbs 
elder. 

The  only  question  then  will  be  a*  to  dM  widow's  title  ta  Aeei 
bench. 

They  will  contend  on  the  odier  side,  that  notwhIietMuliBg  dn 
legal  estate  was  out  in  tmsteea,  the  widow  was  entided  to  ftei» 
bench,  and  to  prove  this,  they  cite  Otway  v.  Hudson,  2,  Vem.  5M| 
but  that  case  did  not  catt  fior  a  decision  of  that  f^Mit.  The 
foundation  of  the  decree  there,  was  the  obstinacy  of  the  tmtfli^ 
This  is  not  the  first  tidM  this  observation  has  been  made  on  ikil 
ease.  It  was  made  by  the  Lord  Chancellor  in  Chaplim  w.  Gkapkn^ 
S  P.  W.  229,  where  Lady  Chaplin  was  declared  not  to  be  dowahis 
[  5C4  ]  of  a  trust  estate.  Lord  Hardmcke  determined  the  eans*  poiat 
in  Godwin  v.  JVinsmore,  2  Atk.  526.  A  distinction  was  iwtae^ 
attempted  in  Banks  v.  Sutton^  2  P.W.  700|  but  that  was 
ruled  in  The  AUorne^Generai  v.  Scoit,  For.  IM,  and  baa 
confirmed  m  Dison  v«  Saville,  (ante,  vol.  i.  p.  Si6)u  wbeiia  it  ens 

beU 


IN   THl  HiaH  CqUHT   op  CttANClEY* 


lifU  there  could  be  no  title  to  dower,  wheo  the  husband  was  aot 
•ei9#4  of  » legal  estate,  and  there  i«  no  distinction  with  ret pect  to 
^necHbench-  It  may  be  ol^ected  that  Robert  never  waa  admitted, 
h||t  adrai^fion  is  not  necesaary  to  crtale  a  seisin,  and  convey  title. 
Tptkm  mere  possession  of  a  guardian,  in  behalf  of  an  infant,  is  sufir 
i^Bint  to  transmit  the  title  to  his  beir,  or  to  the  sister  of  the  whcdn 
blood,  beiqg  posussio  fruirit.  Moore,  12S.  So  tbe  possession 
of  the  mother  here,  ki  behalf  of  the  son,  will  cause  the  descent 
to  be  from  the  son  (a).  Vaughun  m.  Mkim,  6  Burr.  i2764,  shews 
odmittance  is  not  necessary ;  free-bench  is  a  legal  estate  as  weU 
as  dower :  then  by  analogy  to  the  cases,  as  to  dower,  it  cannot  bn 
oJF  a  trust  estate. 

Mr.  Mauffield  and  Mr.  Kiagt  for  |he  defendnut. — ^The  question 
}^  wbether  the  plaintiff  can  claim  as  heir  at  liiw  to^6er/,  though 
k  left  a  brother  of  the  whole  blood,  that  is,  whether  there  wns 
9uch  a  seisin  in  Robert  a^  to  trenaoMt  the  title  from  him.  As  to 
the  question  of  firee-bench,  if  John  had  be^  entitled  to  a  legal 
estate,  Martha  would  have  been  clearly  entitled  to  her  free-bench. 
In  the  cases  of  dower,  the  title  of  the  widow  does  not  take  any 
^ing  out  of  the  heir  tilt  the  dower  is  assigned;  but  the  land 
descends  in  the  mean  time  to  the  heir ;  but  when  a  woman  is 
flltitled  to  free-bench,  she  is  entitled  immediately  upon  the  dealdi 
IMf  the  husband,  and  it  interrupts  the  estate  of  the  beir :  her  title 
{wrevepts  bis  possession:  that  is,  the  distinction  between  dower 
fad  free^beaeh.  Robert  ongbt  to  have  been  in  as  beir,  and 
l^era  oaghl  to  have  been  no  intervening  estate  between  the 
ffcestor  and  him,  in  order  to  transoait  the  title.  John  waa 
^pdonbtedly  understood  to  have  the  legal  estate,  otherwise  he 
4:iould  not  have  surrendered  to  the  mortgagee.  But  suppose  bia 
title  to  be  merely  equitable,  cases  have  decided,  that  the  wife 
i^  a  tenant  in  equity  has  a  right  to  free-bench.  The  case  of 
'"         V.  Hudson  went  upon  its  having  been  so  decided.    In 

( Jf^  Sutton,  Sir  Jc^h  Jtkyli  lays  that  down  to  be  law. 

^^^such  a  distinction  between  dower  and  free-beich,  and 
it  tun)*  on  this,  that  at  comoion  law  a  wife  was  not  to  be  endowed 
^if  9U  use ;  in  copyholds,  there  is  no  such  thing  as  an  use,  therefore 
^^  pound  upoa  wUeh  she  shoidd  not  be  endowed,  foils.  The 
If^^n  would  ratfier  apply  to  a  man,  that  be  should  not  be  tenant 
t>j  the  curtesy  of  the  wife's  trust  estate,  because  he  can  get  in  the 


I7d4. 


•>.*; 


'  ;^  (a)  See  this  oiftraed  in  Go^MiJtU  v. 
Newmaiiy  3  Wils.  516,  a  case  of  great 
f  Wdsbip,  where  a  roan  Iftavia^  i'vo 
'  ^ai^ten  by  one  vrnittt^  sod  a  secoi^ 
wifeai^uBl  of  a  «od  which  was  (laqi 
■ijL  weeks  after  his  death,  it  was  deter* 
miDed,  that  upon  the  death  of  the  fa- 
ther, the  premises  descended  to  the 
^oghters,  but  that  upon  the  birth  of 


the  ioa,  that  estate  was  devested  ont 
•f  them,  and  the  mother  became 
ffOfurdi^  in  socage  to  the  soi) ;  aad  tliat 
ner  possession,  and  receiving  the  rentft 
was  the  actpal  p^ssessioa  aad  seisin 
of  the  son,  and  upon  his  death  at  five 
weeks  old,  carried  the  descent  to  his 
heir  at  law,  a  remote  relation. 

Iftorfll 


^OttlHflt 


[  424  ] 


p§A  Casks  Arouko  and  Ditbrmihsh- 

1794.  legal  estate  of  his  wife,  which  a  woman  sub  poiesiate  viri  cannot 

>^v^  of  the  husband's  equity.    The  rule  as  to  a  woman's  not  ha?io( 

FoRUBR  dower  of  a  trust,  is  a  harsh  rule,  and  ought  not  to  be  extended  to 
:^i^g^  copyholds.  Then  if  the  woman  was  entitled  to  an  equitable  estate, 
in  whatever  character  she  entered,  it  will  be  the  same  thing  to 
those  who  claim  after  her.  Her  permission  of  the  son's  taking  tbe 
profits,  would  not  give  him'  such  a  seisin  as  to  vary  the  descent 
In  Hinton  v.  Hinton^  2  V^s.  631,  it  was  held,  that  the  husbaad 
having  contracted  to  sell  the  copyhold,  defeated  the  widow's  right 
to  free-bench.  If  his  contract  can  defeat  her  title,  ought  she  not 
to  have  the  free-bench  where  he  has  an  equity  i  Then  there  wm 
no  seisin  in  Robert  on  account  of  the  intervening  estate  in  Martht, 
who  was  prevented  from  entering,  in  that  character,  only  by  the 
opinion  of  the  steward.  It  is  too  late  now  to  contend^  that  t 
possessio  fratris  would  not  apply  to  this  kind  of  property.  If  th^ 
Court  should  be  of  a  different  opinion  in  so  doubtful  a  case,  itwil 
not  direct  the  account  of  the  rents  and  profits  further  back  tha 
the  filing  of  the  bill. 

Lord  Chancellor  gave  judgment  to  the  following  effect  :— 
The  claim  made  here  by  the  plaintiflF,  is  upon  a  legal  riglht 
clearly  established.  The  custom  is  proved  specifically  in  fiifoor 
of  the  half  blood.  As  to  seisin  on  the  death  of  the  ancestor,  entry 
of  the  heir  is  always  congeable,  it  can  never  be  tortious.  The 
heir  can  never  be  a  disseisor. — ^The  defendant  could  only  claim  si 
heir  to  John,  excluding  Robert ^  but  John  left  Robert  his  heir. 
Then  John  was  not  last  seised,  but  Robert^  and  the  plaintiff  ii 
heir  to  Robert.  Then  Itt  consider  it  as  the  case  of  a  copyhd^ 
the  widow  was  not  entitled  to  enter  till  she  had  paid  her  fine  and 
been  admitted ;  admission  only  makes  her  title,  and  in  this  cas6 
till  admitted,  non  constat  whether  she  would  be  admitted.  Even  a 
dowress,  who  hus  not  entered,  need  not  be  named  in  a  recurert, 
Then  this  is  a  trust  estate;  the  case  in  Vernon  is  no  authority.  If 
I  am  right  that  the  free-bench  would  not  exclude  the  heir's  setsiai 
r  526  1  ^^  would  be  immaterial,  whether  the  widow  was  entitled  to  free* 
bench  or  not.  About  the  time  of  that  decision,  the  Courts  vrere 
fluctuating  upon  the  wife's  right  to  dower  in  equitable  estatel 
But  the  case  in  Atkyns  shews  it  is  now  determined,  that  it  cannot 
be  out  of  a  trust  estate ;  to  determine  otherwise  would  be  to  raii^ 
an  anomaly  upon  an  anomaly  (a). 

Decree  an  account  from  the  time  of  filing  the  bill  (6), 

(a)  Vide  Duron  v.  SacilUf  ante,  vol.  i.      mitation  of  acconnts  of  rents  and  prs* 
;|26.  fits,  are  coUected  in  the  note  to  tiie 

(6)  The  cases  npon  the  subject  of  li-      of  Herey  r.  BalUurd,  ante,  469. 


Th. 
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1794; 


«.  c. 

The  Attobney-Gbneral  v.  Williams  and  Others  (/i).  ^Cox^ssk 

LincolnVInn 
TOfTILLUM  DAVIS  made  hUwill,  dated  8th  ot  Jugu^t,  Jlf^'f^f*^ 
^^     1788,  and  thereby  bequeathed  i:2,800,  3  per  cent,  reduced  soMl^to  eSSh 
jinnuities,  then  standing  in  his  name,  to  the  defendant,  intrust,  to  6/ifft a tchooL 
]>ermit  the  same  to  stand  for  ever  in  his  name,  if  that  could  be  8«>d,  ootwia. 
done,  otherwise  to  be  transferred  into  the  names  of  the  trustees,  tateofl&ortiSiL 
JFor  the  use  of  his  son  for  life  and  of  the  children  of  his  son,  and 
\f  his  son  should  die  without  leaving  any  issue,  then  he  x)rdered 
the  dividends  and  proceeds  to  be  paid  and  applied /br  and  towards 
(establishing  a  school  in  the  parish  of  Bettews  com.  Cornwall.    And 
as  to  the  said  school,  the  same   should  be  for  instructing,  gratis, 
^11  the  poor   children  of  said  parish,  and  should   be  under  the 
management  of  the  ministers,  churchwardens,  and  overseers  of  the 
parisli,  and  other  persons  for  the  time  being,  and  gave  particular 
instructions  for  the    choice  and    removal  of  the  master  of  the 
school. 

'.'  Thomas  Dapis,  the  son,  being  dead,  without  leaving  any  issue, 
die  Attorney-General,  at  the  relation  of  the  minister  and  church* 
vrardens  of  the  parish,  tiled  the  present  bill,  praying  for  the  ap- 
plication of  the  trust  funds  to  the  charitable  purposes. 

The  only  question  was,  whether  this  was  withiq  the  statute  of 
Mortmain. 

Mr.  Solicitor-General f  for  the  defendant,  insisted — that  under 
|he  statute  of  Mortmain,  whatever  went,  directly  or  indirectly,  to 
jJie  purchase  of  lands  for  a  charity,  was  void.  That  Lord  Hard- 
tt'icke,  in  the  case  before  him,  might  have  decided  otherwise,  but 
Ihat  the  succeeding  Chancellors,  Lord  Northington,  Lord  Camden,  r  527  ] 
and  Lord  ThurloWy  had  leant  very  much  the  other  way,  and  that 
here  the  dividends  being  to  be  applied  toward  establishing  a  school : 
that  could  not  be  executed  without  obtaining  an  interest  in  lands, 
^lod  building  a  school-house. 

But  Lord  Chancellor  thought,  that  under  this  disposition,  h^ 
could  not  have  directed  any  part  to  be  applied  to  the  purchase  of 
jand  or  building,  that  the  master-might  teach  in  his  own  house  or 
in  the  church,  and  therefore  ordered  a  scheme  to  be  laid  before 
the  Master,  which  should  not  include  the  application  of  any  part 
pf  the  dividends  to  the  purchase  or  renting  land  (Jb). 

(a)  Reg.  Lib.  A.  1793.  fol.  434.  Attomey-General  v.  Tyndda,  S  Eden, 

< 6)  The  doctrine  upon  this  subject  U      207;     and    The  Mtomef'Cenfral  v. 
^pntatned  in  the  Edttor^s  notes  to  7^^      JBrotrx,  ante,  vol.  iil.  535. 

Browns 
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Iiiic»(nVinn  Browni  and  Another  v.  Db  Laet  and  Otber«C*\ 

HaUt  l<tli»  Utfay 

i4th4fkrcA.       fiHJRLES  DE  LAET,  of  Potterilh  com.  Haifard,  B14. 

Sirt  toto*f^  "^""^^  °^  ''^*'  ^^^^*  *^  *•  counties  of  Hertford,  Jfirftflj^i 

fected  bv  tN*  Oxford^  and  ForA,  and  elsewhere,  made  liis  last  will,  hemug  mb 

€oart,  Uii  raf*  18th  ilfoy,  179^1  duly  executed  and  attested,  and  tiiereby  gptvedi 

^^u3!*ltLtf^  his  manors,    messuages,  farms,  lands,   tenements,  and  beredKl^ 

SaMiatar^B fa-  mentSj  as  well  freehold  as  copyhold,  in  the  counties  of  HefU  flij 

isatlsBiecMTy  Middtesex,  or  elsewhere,  in  the  kingdom  of  Great  Britain,  ittia 

ftliito execution,  Justinian  Casamqior,  of  Cannom  com.  Hertford,  Esq.  for  lii^ 

therefore  where         ^  -    i      ^    ^      y    \  *•         ^•^•j*  •  jZ 

testator  give  bis    remamder  to  trustees  to  preserve  contingent  remamden^  remamosr 

teal  estate  in  A.     to  William  Charles  CawmajoTf  the  third  son  of  the  said  Justimm 

^ct^^ttf*"*  t.    Casamajor  for  life,  remainder  to  trustees  to  preserve,    &c.  »• 

and orderedotber  majnder  to  Us  first  and  other  sons  in  tail  male,  with  several le- 

estates  to  be  sold    maioders  over,  with  an  ultimate  remainder  to  the  said  Juttimm 

Sito^^«ont?w      C^^^or  and  Humphry  Sibthorp,  in  fee. 

and Seprodoce        -^^^  *^^  V^^^  ^^^  devised  to  the  plaintiffs,  and  the  defcnjt 

with  the  residne    Vernon,  his  freehold  and  copyhold  estate  at  Ctiflon  com.  Oxtm,  m 

to  h«lai'd'^*^i^'     trust,  to  sell  for  the  purposes  after-mentioned.    So  that  the  mom 

Imdi  in  ii?  con-     ^^  ^^  ^^^^  ^he    same    might   become  part  of  hit   persooil 

tigvens,  and  con-  estate^  and  he  directed  that  an  offer  should  be  made  of  the  aanels 

venient  to  bi»  «i-    S,obert  Hucks,  Escj.  for  whose  convenience  he  bought  the  saia^ 

stroogezpreuions  ^"^  ^f  ^^  declined  it,  that  the  same  should  be  offered  to  every  psit 

(tboogh  witboat     of  his  family,  and  it  they  declined  it,  that  it  should  be  sold  for  iks 

^ewMlTe^*        best  price  that  could  be  got  for  it.    And  as  to  the  eaUte  in  For^ 

tended  it^o  be  to  ^^'^^i  vhich  then  owed  him  nearly  £30,000,  he  had  considirBd 

the  tame  nses,  it    himself  a  tritstee,  if  any  benefit  could  arise,  for  Bacon  Frank,  Es^ 

was  decreed  so  to  ^e  therefore  empowered  his  trustees  to  accept  from  him  the  soai 

*r  528  1        ^^  JEI,GOO,  and  to  convey  to  him  the  said  estate,  and  he  charged 

^  -*       the  said  estate  with  certain  annuities  and  legacies,  and  after  taloiif 

^  notice  that  the^rs^  taker  of  hi^  Herts  and  Middlesex  estates,  would 

be  in  the  possession  of  his  mansion-house,  he  did  therefore  give  1^ 

such  first  taker  all  his  plate,  books,  and  household  fumittire,  &c. 

whicn  should  be  about  his  mansion-house  at  Potterills,  and  directed 

that  such  first  taker  should  subscribe  an  inventory  thereof,  in  ordor 

that  the  same  might  be  ei\joyed  by  the  said  Justinian  Casamajof 

(and  the  remainder«man)  as  heir-looms  with  the  said  mansioD-boose. 

And  he  gave  to  such  first  taker  all  his  coaches,  horses^  and  variooi 

other  things,  trustipg  and  believing  that  such  person  wotild  permit 

those  artides  to  go  in  as  good  plight  and  quality  to  the  person  nei^ 

in  succession  at  the  time  of  his  death,  and  all  the  rest,  residue, 

and  remainder  of  his  real  and  personal  estate  not  before  disposed 

of,  eiKrept  bis  estates  ao  devinsd  in  the  counties  of  Hert$  and  Midr 

dUms,  he  charged  the  same  with  a  variety  of  pecuniary  legacies, 

and  partiailariy  with  £\jMO  to  the  defendant  rernon,  to  pay  die 

(«)  Sec  foother  qnestioo  arising  ont  of  thi*  will,  determiaed  4  Ves.  498. 

coits 
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^9t9  af  prpviug  bis  will  in  the  CommonSj  aod  other  expences^  1794^ 

>j|t.  not  in  Cbancery^  but  if  it  should  be  necessary  to  prove  the  vv^ 

laid  will  in  the  Court  of  Cliancery,  then  be  appropriated  a  further       Qsowiix 

lUIP  of  money f  not  exceeding  £3Q0f  for  that  purpose,  and  he       Qi^l^^^ 

:liisu[^ed  his  said  residue  with  a  further  sum  of  jEnioOf  which  he 

{Hfe  to  the  defendant  Fernon  to  be  kid  out  upon  such  securities 

ii  be  should  thinly  fit,  the  interest  to  accumulate,  that  in  case  tbe 

iCi;Qunt  of  the  residue  of  his  real  and  personal  estate  might  at  any 

^?,  by  reason  of  infancy,  or  any  other  cause,  be  necessary  to  be 

ppyped  though  the  Court  of  Chancery,  said  sum  of  £300,  and  tbs 

Bi;i;ttmulated  interest  thereof,  might  defray  the  ezpence  of  such 

■liit;  if  it  should  not,  the  perton  inpQ$9^on  for  the  time  beiiu; 

fimJrr  the  UmiMiom  iu  bi$  mU^  should  defray  the  «ame ;  but  if 

^0  a^Qount  should  be  liquidated,  and  every  thing  settled  during 

tbe  life  of  the^frs^  titker,  then  lie  gave  the  said  j£300  to  the  said 

defendant  V^mon  \   and  after  payment   of  the  said  legacies,  b^ 

g^ve,  devised,  and  bequeathed  all  the  money  that  should  be  left, 

iinto  the  plainti0s  and  the.  aaid  defendant  rernon,  in  trust,  that 

diej  should,  as  soon  %8  conveniently  might  be  after  his  decease,       [  520  ] 

wriih  ike  consent  and  approbation  of' the  person  who  for  the  tim$ 

bnn^  $boul4f  by  virtue  qf'the  UmUation$  ihtreiuhefore  contained, 

hfi  t»  th^  actual  po8$e€dott  of  his  real  estate,  wch  comenjt  to  be  in 

uprUiug  under  his  band  and  ^eal,  lay  out  and  invest  said  residue  in 

42ne   or  more  purchase  or  purchases  pf  freehold  manors,  lands, 

tenements,  and  hereditaments  in  the  counties  of  Hertford  and 

iHi/MU^^f  hying  contiguous  to  his  estaUs  already  there.    And  be 

4iid  direct,  that  in  laying  out  and  investing  the  same  in  the  said  pur- 

4;blise  of  lands,  his  laid  trustees  should  invest  the  same  in  such  pur«- 

obases,  in  the  said  counties  of  Herts  and  Middlesex,  as  were  u^ar 

and  convenient,  and  us  contiguous  as  mif[ht  be  to  those  estates  th^t 

^j^fte  limited  as  aforesaid  in  Mrict  settlement,  and  that  they  did  not  in** 

i|«9t  the  saoie  in  ^be  purchase  of  any  mamo/i-Aotw  or  other  boufieSf 

€0^  inns,  or  public  houses,  or  that  they  purchased  more  thau  one  fifth 

copyhold,  and  that  such  purchase  or  purchases  should  be  made  with 

ih0  consent  (^  the  person  or  persons  who  for  the  time  being  should 

hn  inposHiUon  of  his  said  leveral  estates,  by  virtue  of  the  limits^ 

tioQS  in  that  hii  will,  and  after  taking  notice  that  he  had  nat  made 

any  tenant  for  life,  without  impeachment  of  waste,  his  will  ai^i 

meaning  was,  that  every  taker  as  be  fhould  come  into  j^ssession 

flight  take  siich  timber  as  be  should  want  for  ^^ecessary  repairs, 

J^t  that  proper  care  be  taken  that  a  successioa  be  provided,  and 

that  the  ornamental  timber,  whiob  be  bad  careftAlly  preserved  and 

planted,  might  be  preserved.    And  his  will  further  was,  that  when 

1^  deatli,  or  otherwiae,  bi#  said  trustees  should  be  reduced  to  one, 

liefore  the  whole  trust-money  fhould  be  laid  out  and  invested  in 

aucb  purchase  as  afonesaid,   4ian  Ijhe  surviving  trustee  should, 

^h  ths  eonsmt  ^  thep^psQu  or  peip^^a  who  for  the  time  bw^g 

abptdd  ba  inpomenm^f  hie  fcaf  «KMef»  imder  iIm  itmitiitieAs 

aforesaid, 
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1794*  aforesaid »  nominate  and  appoint  one  or  more  trustee  or  trustees  to^ 

wv^/  act  with  him  in  the  premises,    and  should  assign  the  seTeral  le* 

Bbowab'       curities  on  which  the  trust-money  should  be  so  invested  unto  sodi'' 

Vm  Laet.       trustee  or  trustees ;  and  the  testator  appointed  the  plaintiffs  and 

the  defendant  Vernon  executors  of  his  will. 

The  testator  afterwards  made  three  codicils,  by  the  first  sf 
which,  of  same  date  with  the  will,  he  only  gave  ah  additiood' 
legacy;  by  the  second,  also  bearing  even  date  with  the  will,  mk 
which  was  attested  by  three  witnesses,  he  directed  that,  after  the 
death  of  certain  annuitants,  to  whom  he  gave  annuities  payabk 
out  of  his  real  estate  by  the  first  taker,  and  which  he  charged 
[  S90  J  upon  every  person  who  should  come  into  possession  of  bis  hertf 
and  Middlesex  estates,  and  he  recommended  the  first  taker,  nd 
every  subsequent  one,  to  place  out  .£100  a  year  to  defray  the 
necessary  expence  of  repairs,  and  to  make  up  any  deficiency  io 
the  jElyiyOO  and  .£300  given  to  the  said  defendant  Femon,  for 
costs,  6fc. ;  and  to  unload  so  much  of  the  residue  as  five  or  ni 
years  of  such  saving  would  do ;  and  by  the  third  of  such  codidb 
he  gave  a  legacy  to  the  wife  of  Justinian  Casamajor  for  her  sob 
and  separate  use. 

The  testator  enclosed  with  the  said  will  a  letter  or  testamentaiy 
paper  directed  for  the  plaintiff  and  defendant  Vernon,  in  which  k 
said  **  the  residue  of  my  personal  estate  1  have  directed  to  be  lakl 
out  to  encrease  the  little  land  I  have  in  liertfordshirej**  and  fil^ 
ther  on  *^  my  obligations  to  the  Jirst  taker  Justinian  Casamajor 
are  so  many  and  great,  many  years  ago,  when  I  wanted  assistaooei 
that  gratitude  held  the  first  call  upon  me  then  to  him  and  Ui 
family ;  the  world  have  no  occasion  to  be  informed  what  the 
residue  of  the  personal  may  be,  so  loaded  as  it  must  be,  and 
therefore  it  is  needless  to  publish  it,  or  to  let  any  one  know  it, 
but  those  who  are  to  see  towards  its  application  properly."  And  the 
said  letter  contained  a  list  of  his  debts,  and  a  state  of  the  funds 
he  wished  to  be  applied  in  payment  thereof,  and  a  list  of  hb 
legacies. 

The  testator  died  20th  Jww^,  1792,  without  revoking  or  alter' 
ing  his  will,  save  by  the  codicils,  and  soon  after  his  death  the 
plaintiff  and  defendant  Vernon  proved  the  said  will,  codicils,  tei • 
tamentary  paper,  and  list  of  legacies. 

The  plaintiffs  and  defendant  Vernon  also  found  a  paper  of  cal- 
culation, by  which  it  appeared  that  the  surplus  of  the  testator*! 
personal  estate  would  amount  to  ^30,000*and  upwards,  but  such 
paper  not  being  of  a  testamentary  nature  they  did  not  prove  the 
same. 

The  plaintiffs  and  defendant  Vernon  entered  upon  the  Orford- 
shire  estate,  and  took  possession  of  the  personal  estate  and  paid 
several  of  the  debts  (the  testator  having  liquidated  the  account 
with  Bacon  Frank,  by  dividing  the  copyhold  estate  between  them) 
and  the  plaintiffs  and  defendant  Vernon  have  contracted  for  the 

salt 
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il«  of  that  estate,  and  questions  arising  about  the  disposal  of  the  J  794. 

»kluey  the  plaintiffs  filed  the  present  bill  against  the  defendants  "^-^^^ 

"ernorif  and  the  heir  at  law,  and  personal  representative  of  the  Brow*» 
stator  and  other  necessary  parties^  stating  the  will,  codicils,  and  x)b  Lasi; 
ittamentary  paper,  and  the^ciaiins  of  the  several  parties,  that  the 
'•iuamajors  and  others  entitled  to  the  Herts  and  Middlesex  estates 
iaimed  to  be  entitled  to  have  the  residue  laid  out  in  lands,  to  be 
tttled  to  the  same  uses  with  the  Herts  and  Middlesex  estates;  that 
le  defendant  Peter  De  Laet  claimed  to  have  the  same  laid  out» 
id  the  land  to  be  purchased  conveyed  to  him  as  heir  at  law  of 
le  testator;  and  that  the  defendant  Miorr^  ^jfnn  X)6  Lae^  claimed 
>  have  the  estate  at  Clijiok  sold,  and  the  money  to  arise  there* 
rom,  with  the  residue  of  the  personal  estate,  paid  to  her  as  per^ 
>oaI  representative  of  the  testator,  and  prayed  that  the  will  and 
odicils  might  be  established,  and  the  trusts  tliereof  performed  and 
irried  into  execution  under  the  direction  of  the  Court,  and  for 
^proper  accounts. 
The  defendants,  by  their  answers,  admitted  the  facts,  and  stated 
lieir  respective  claims  as  above  stated. 

Mr.  Hardinge  and  Mr.  Abbot^  for  the  plaintiffs,  stated  the  will, 
odicilsf  and  testamentary  papers,  and  the  claims  of  the  other  de- 
sodants,  and  said  their  clients  were  mere  trustees  coming  for  the 
irection  of  the  Court. 

'Mr.  Jttorney-Generalf  Mr.  Solicitor-General,  and  Mr.  Ki- 
hards,  for  Mr.  Casamajor  and  the  other  defendants,  who  have 
emaioders  in  the  Herts  and  Middlesex  estates : 

There  are  three  claimants. — ^The  heir  at  law,  the  next  of  kin^ 
lid  the  Casamajors.  It  is  clear  the  next  of  kin  were  meant  to  be 
xduded,  for  the  testator  has  ordered  the  personal  estate  to  be 
OBfVerted into  real..  Then  as  to  the  heir  at  law,  he  must  contend 
bat  it  is  to  be  laid  out  in  land,. and  he  must  claim  under  the  will, 
lot  as  a  resulting  trust,  for  as  there  was  no  seisin  in  the  ancestor, 
nit  it  was  personalty  at  the  death,  the  resulting  trust,  if  any,  must 
»e  for  the  next  of  kin.  This  point  was  decided  in  Arnold  V: 
'^sapman  (iVes.  108.)  Dockrayv.  Dockray  (1  Bro.  P.  C.  324.) 
ie  takes  as  a  purchaser,  not  as  heir.  But  the  words  are  incons- 
istent with  the  estate  going  to  the  heir.  I'he  intention  is  manifest  L  ^^^  J 
vho  was  to  take«  The  testator  positively  uses  the  term  '^  the  first 
aker.''  The  first  taker  of  what  f  Manifestly  of  the  Hertfordshire 
istate.  It  is  impossible  to  read  the  will  without  seeing  clearly 
vhat  his  intention  was,  that  the  estates  to  be  here  devised  were  to 
;p  the  same  way  as  his  Hertfordshire  and  Middlesex  estates. — The 
ate  of  Ackroyd  v.  Smithson  (ante,  vol.  i.  p.  503.)  shews  that  a 
lonstruction  may  be  raised  from  indirect  words,  where  die  intent 
s  so  c^lear  that  there  can  be  no  other  interpretation. — Here  the 
Mtator  clearly  thought  the  disposition  of  the  money  might  i>e  in 

au 
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lfB4.         wi  infaBt,  tod  hat  proi^ided  fer  it.    Hif  ekpresmxm  shcwfe  riniki 

%*v«^  thought  he  had  so  dtspo«ed  of  the  etCatb  to  be  pilrchaied  ii  te 

Mdima        have  pointed  out  a  first  taker*   All  the  daaaes  poiat  o«t  the  mmt^ 

•ft  £jA¥^       ^^  ^  impossifole  that  be  ihould  mean  die  first  taibtr  of  the  Her^ 

fordihire  estate  shoald  defragr  the  costs  of  the  Arst  taker  «f  lbs 

estate  to  be  purchased,  italess  they  were  the  same  perMMi*    Tht 

estates  to  be  purchased  ans  to  be  contigaous  and  cowieaiatttlhr 

the  other  estate;  for  what  purpose,  aaless  the 

tftke  &em  i    The  words  of  the  codicil  am  etroog  t#  tbo 

pose,  and  the  paper  is  coacfaisive :  this  flnoney  is  I*  te  laid  oat  IS 

locreaee  the  land  m  Herif§rdMre,  and  be  menthmi  bit  #bii|slssi 

to  the  Casanurjor  iaasily.  There  is  ako  an  implicatioii  to  im 

tiwn  the  whole,  that  the  CamanajQTs  ftere  to  lake. 


Mr.  Manffield  and  Mr.  C^g,  for  the  btir  at  kMr.^Tba 
mtary  paper,  on  which  tbe  princa|yal  relianos  baa  bc«i  faad^  ii 
not  attested  by  three  witnesses,  and  therefore  <Smi  baw  w#  wfMl 
in  ibe  argu]iient.-^llM  ciafan  of  the  beir  is  by  detoant,  not  feytae 
plication.  The  intention  ii  immaterial;  tbe  monoyiato  be  kit 
out  in  land,  therefore  in  a  court  of  equity  it  is  land,  and  mast 
descend  to  the  heir.  Tbett  is  their  sufficieatbeiB  t^  givt  iilkNi 
the  heir  to  the  deviaee?  If  iba  densee  swmads,  be  aouat  d^  « 
on  a  suppoacd  iniaation  of  the  testator:  this  ill  not  a  o«sa  itf 
struction,  as  distinguished  from  implication.  Tbe  tastitor 
used  a  single  word,  giving  the  estate  to  the  devisee,  then  no  iah 
plication  daa  be  ratswl  to  do  ao,  Gardiner  ▼.  SkiUhn,  Vmt^\k459. 
If  tbe  devise  to  the  CasaiHaf»r$  fail  the  heir  aHKt  take.  WblNMr 
real  estate  is  to  be  eatttertad  ibto  persosnl  estate,  MfMidiil*ailft» 
aietit  object  being  pointed  oat,  goes  to  tbe  next  of  kii^  w^  whoa 
p^roonaky  is  to  1^  converted  into  rral  it  goes  to  fbc  hair  4tt  bMF< 
[  533  ]  Dtirovf  ▼.  Mattettr,  1  Yes.  d£0.;  Mtdlatmt  v.  Maii^ibmt,  Bomt.  n^ 
Fletcher  r.  JMumer  (ante,  vol.  i.  p.  407.);  L»kg^^  tMot^ 
JDevomthire  (ante,  vol.  ii*  p.  1B7). 

Mr.  Llogd  and  Mr.  Stratford,  for  die  mat  of  kia^-^-^^MIts  ll 
these  cases  are  boand  by  technical  rules,  tbarofort  if  I  gitt  ftjf 
lands  to  jf . a  We  estate  only  ahall  pass,  (beagh  i  tnUrtitlla^e^ 
in  order  to  which  I  must  use  sufficient  words  to  shew  aaiyteunt 
Chapman  v«  £rofi«,  3  Burr.  l€s6.  H«ne  ai%  no  word*  t<i  dp* 
aonbe  tbe  ase  for  which  tbe  money  wm  te  be  tonvertad  into  bMll, 
it  mast  therefore  remain  persomdtysfndgoie  tbeiiMt*of  klft/*^ 
Then  as  to  the  real  esmte  to  be  sold,  that  miM  be  sold,  and  tin 
beir  being  disinherited,  it  must  consequently  fo  to  the  nent  of  kin. 
CruBe  v.  Barley,  3  P.  W.  ^.  Jitam^-Oeneralif.  ihiy,  1  Ve8.4lft 
There  is  another  question,  as  to  what  is  to  become  wf  the  iMn^ 
nsediate  estates.  Ibey  must  sink  into  tkeoersonal  estite  srad  go 
with  it  to  the  next  of  kin.  Wgndham  v.  WpMum  <aa(i^,  'i^.  ii. 
f^  M.)    We  mfaait  tbe  tastatir  iteant  to  inoibis  paHnnrityniit 

leal 


Ill  Till  HioM  CevAf  ^#  CHAHcirr.  ^Ml 

•Mi  «it«lf  fbr  the  Catamajan^  but  fa«  hM  not  carried  that  inteittioh         iy^. 
iiMD  ejBecatiMi  b^  mifficient  expnMMOtts  to  that  purpose,  therefbtie  wk/%^ 

the  next  of  kin  is  entitled.  ftadWiri 

ImtA  Chokceltor  this  day  (Ulh  jfn^)  gave  judgment  to  this 
Callo^iiig  9fftet : — 

This  bill  is  brought  hj  the  exeeiitorv. — The  teatafor  talcea 
notice  iu  his  will  of  the  two  estates,  the  Yorkshire  and  the  Chferd'  . 
jAm.  Ho  propoaes  by  his  wiil  to  make  an  arrartgemetit  at  to 
these  estates ;  as  to  the  latter,  he  declares  himself  a  trustee  fer 
Mr*  Frank ;  as  to  the  second,  tfiere  is  a  declaration  of  much  the 
•WHO  kind,  and  makes  a  tender  of  k  to  Mr.  ftncks  at  a  stated 
price.  It  is  only  in  case  ^t  arrangement  fliila,  and  Mr.  Huckfy 
tofusal  to  buy,  that  the  estates  ane  to  be  aoM.  It  is  not  the  general 
intent  that  Ibe  estates  shonld  be  sold  and  tumed  kto  per^onsA 
Oitate  \  then  as  to  the  UertfotdMrt  eatate,  he  disposes  of  the 
anoie  so  Mi*.  CammMor  for  life,  then,  through  a  long  tndri  of 
liniftationa,  wifth  an  nltrmate  limtlatioO,  not  to  the  hehr  at  fair, 
imt  to  Sitthorp.  Then  all  the  stock  in  hetid  is  to  be  to  the  same 
tiaas ;  then  he  comes  to  fhspose  of  die  residue.  The  eteentot) 
<nfo  10  dispose  of  the  residue  in  the  purchase  of  lands  in  Hertford 
4sAt>e^  as  conveniently  situated  as  MMght  be  io  ikkt  Hertfrndtkhr 
MCate,  but  not  in  the  purchase  of  a  mansion-house,  and  with  the 
consent  of  the  successive  possessors  of  his  other  estate,  with  many  [  534  ] 
other  passages  in  the  will,  to  shew  the  intention  in  favour  Of  the 
Coiamqiors;  but  I  must  own  no  direct  limitation  of  the  estate  to 
lie  purchased  to  them. 

This  is  the  general  scope  of  the  will. — The  executors  and 
tmatees  file  the  bill  for  directions  from  the  Court  how  to  act,  add 
Ibe  heir  at  law  and  next  of  kin  are  made  parties,  and  they  both 
contend  that  the  trust  shall  not  be  eaecuted  at  all.  And  they  each 
bf  them  contend  this  on  grounds  that  shew  a  right  In  anothet 
person.  The  next  of  kin  says  that  the  money  shall  not  be  laid  out 
«t  all,  but  be  paid  to  thesn :  the  heir  contends  it  must  result  to 
him ;  consequently  it  would  not  be  laid  out  at  all,  but  result  to 
him  as  money*  The  next  of  kin  okims  on  two  points,  in  either 
'of  which,  if  he  succeeds,  he  shews  a  right  to  it  as  personal  estate, 
Imt  both  of  which  slide  from  under  him  on  examination.  Ist.  Ho 
nays,  there  is  a  clear  intention  to  give  the  residue  as  land  to  iba 
CoBorMfOTi.  It  would  follow  the  next  of  kin  eontd  not  tako. 
12d.  But  that  it  b  directed  to  be  invested  in  land  which  C.  could 
iaK>t  take  for  want  of  precise  words  giving  it  to  kim.  The  heir  at 
law  only  has  a  ri^t  to  nsake  this  Ejection.  Hew  then  can  the 
next  of  kin  take,  if  the  heir  at  law  has  a  right  i  The  claim  of  the 
next  of  kin  is  the  worst  claim  that  ever  was  set  up.  The  heir  at 
inw  contends,  that  the  pvrehaaes  must  be  made,  atid  thoagh  there 
nre  various  expressions  abont  the  plan  and  consent  of  the  person 
in  possession  of  the  other  estate,  yet  that,  aa  there  b  no  expreas 
^position,  he  must  take  as  heir.     It  is  not  necessary  to  examine 
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'  Cases  vArouxd  and  DsTtfRMtNE^ 

bow  far  tliis  proposition  applies  to  any  thing  that  was  not  laod  ia 
the  testator^  and  could  not  descend  to  the  heir.  Mr.  Matt^M 
BtLja,  it  must,  and  takes  the  rule  as  laid  down  in  Gardiner  v. 
Sheldon,  1  will  take  it  in  the  strongest  way  as  laid  down  ia 
favour  of  the  heir  *.  Lord  Vaughan  defines  the  rule,  but  yoa 
must  take  the  context.  The  distinction  which  Lord  Faugkek 
takes,  where  the  implication  is  possible  and  not  a  necessary  \m' 
plication,  is  well-founded,  and  furnishes  a  rule  to  which  all  judges 
ought  to  submit.  It  is  certain  that  where  the  rule  of  law  is  cieir, 
and  the  intent  of  the  man  is  ambiguous,  the  law  must  preniii 
"i/ir, Mansfield  puts  a  case  from  Brooke,  IS  H.  ?•  Devise,  pi.  52. 
as  a  case  of  implication,  that  where  a  man  gives  an  estate  to  hii 
son,  after  the  death  of  his  wife,  it  gives  tlie  wife  an  estate  for  lifc; 
but  that  it  is  otherwise  if  he  gives  to  a  stranger  after  the  death  ef 
the  wife.  But  the  case  in  Brooke  goes  on,  that  in  either  case  tk 
wife  shall  take  ratione  intentionis.  Yet  in  neither  case  is  it  by 
necessary  implication,  but  by  a  reference  so  plain,  that  no  tut 
men  can  doubt.  It  is  not  necessary  to  go  further  into  the  diKOF 
sion  of  this  point.  Taking  the  case  of  Gardiner  v.  Sheldon  in  the 
strongest  view,  it  is  very  clear  Lord  Faughapi'a  idea  does  not  diie 
into  a  strict  necessary  implication,  but  such  an  intent,  that  mh 
thing  is  left  ambiguous  or  doubtful  (a).    If  I  were  to  apply  that 

rale 


(a)  Lord  EUUnif  in  WUkimon  v.uldam, 
iVes.  &  Bea.  466,  allndiiig  to  the  ttme 
obsenratioDs  of  Lord  Hardwicke  (from 
the  case  of  Coryton  ▼.  Helmtj  since 
reported  2  Cox,  MO,)  upon  the  snbject 
of  implication,  which  Lord  Man^ld 
qaoted  in  Joneay^MorgoHf  Fearne,  C  R. 
App.  589,  observed,  that  in  constraing 
a  wiU,  conjecture  most  not  iie  taken 
for  implication :  but  necessary  implica- 
tion means  not  natural  necessity,  but 
to  strong  a  probability  of  intention, 
that  an  int^tion  contrary  to  that 
which  is  imputed  to  the  testator,  can- 
not be  supposed. 

The  old  books  are  full  of  instances 
(many  of  which  are  cited  in  Vin.  Ab. 
tit.  Devise,  N.  a.  P.  a.  and  Com.  Dig. 
tit  Devise,  N.  12, 13,)  in  which  the 
obvious  intent  of  the  testaror  has  been 
defeated  by  too  rigid  an  adherence  to 
what  was  called  necessary  imDlication. 
But  the  extreme  strictness  or  the  mle 
was  afterwards  much  relaxed.  Thas 
in  Higkam  v.  Bdcer,  Cro.  £liz.  15. 
where  the  devise  vras  to  the  wife  and 
a  younger  son  for  payment  of  debts 
and  legacies,  and  after  the  death  of 
the  wife,  the  remainder  to  that  sou 
in  fee,  the  debts  and  legacies  being 
paid,  tills  was  resolved  to  be  an  estate 
for  life  by  implication  in  tht  wife.    So 


in  Hutt0H  V.  Simpton;  9  Vem.  TfS,  • 
devise  to  one  of  several  coheirs*  ate 
the  death  of  the  wife,  was  considrfe^ 
as  giving  the  wife  an  estate  for  fifr. 
In  IViUis  V.  Imcom,  1  P.  W.  479,  wfam 
there  was  a  devise  to  the  second  iM 
for  life,  he  and  his  heirs  paying  a  mt 
thereout  for  life,  and  after  the  deiA 
of  the  second  son  and  hit  wife,  i^ 
mainder  to  the  first,  &c.  son  of  the 
second  son :  held,  that  his  wife  took 
an  estate  for  life.  Lord  Keeper  FFrif  ftt 
also  made  a  determinatioa  of  a  lika 
nature  in  PhiUps  v.  PhUipt,  l  P.  W. 
40. 

There  have  been  many  cases,  wbrre, 
though  there  was  no  express  word  if 
devise  to  the  party,  estates  have  beca 
holden  to  arise  by  the  mere  force  of  iah 
plication.  Thus  in  Dyer,  530,  where  a 
testator,  having  two  sons  and  a  dnic^ 
ter,  devised  to  the  younger  and  lis 
heirs,  and  if  both  bis  sons  should  die 
withont  is.tue,  remainder  to  the  daagh- 
ter,  the  younger  having  died  in  thelii^ 
of  the  testator,  the  elder  was  adjodged 
to  have  an  estate  tail  by  implicarioa. 
The  same  was  determine^,  where  let* 
tator  devised  to  his  second  son  and  Ui 
heirs,  if  his  eldest  son  should  happea 
to  die,  and  leave  no  issue  of  his  body, 
ace.  H'ulker  v.  prtw^  Coni.  Hep.  J7r. 


IN  THB.  High  Court  of  Chancbkt. 

ille  to  this  case  in  a  Court  of  Law,  I  should  find  the  case  so  free 
rom  anibi^uity,  that  I  should  say  the  estates  to  be  purchased, 
MSMed  to  the  Casamajors,  If  it  was  a  legal  estate,  I  should  send 
t  lo  a  Court  of  Law  to  determine  it.  If  I  were  to  determine  it 
n  a  Court  of  Law,  1  should  have  no  dpubt  that  the  estates  to  be 
Hircbased  were  to  go  with  PoUerell's.  But  the  case  before  me 
8  more  simple.  The  bill  is  brought  here  for  directions  as  to 
»eeuting  a  trust  in  laying  out  money.  In  all  cases  where  the 
testator  has  directed  money  to  be  laid  out  in  land,  it  is  not  ma- 
serial  whetlier  he  has  used  any  technical  terms,  or  confounded 
aecbnical  terms;  if  there  be  a  clear  intention^  the  Court  will  exe- 
cute that  intention,  by  correcting^  adding,  or  altering  the  sense. 
yiijt»  Attorney 'General  mentioned  the  case  of  adding  ti'ustees  to 
pveserve  contingent  remainders.  The  only  question  where  the 
Court  is  to  be  the  conveyancer  is,, whether  the  intention  of  the 
testator  be  against  any  rule  of  law,  as  to  create  a  perpetuity ;  but 
if  the  intention  be  according  to  the  rule  of  law,  it  will  give  it 
effect.  It  is  sufficient  to  discover  the  intent.  Then  the  question 
here  is,  what  the  intention  was,  and  in  this  there  is  no  difficulty : 
for  the  coun3el  for  the  next  of  kin  and  heir  at  law  contended  for 
e  certain  intention  almost  as  strongly  as  the  Casamnjors.  That 
mest  be  a  certain  intention  of  which  no  person  can  doubt.  Tliere 
are  so  many  circumstances  which  leave  no  doubt  that  he  intended 
the  estate  to  be  purchased  for  the  Casamajurs,  that  I  need  not  be 
diffuse  in  repeating  the  observations  made  by  every  counsel  who 
has  spoke.  The  circumstance  of  directing  the  purchase  to  be 
made  with  their  consent  and  approbation  seemed  to  me  at  first  to 
have  great  force.  If  I  look  into  the  will,  and  enquire  who  is  the 
person  to  make  the  choice,  it  is  for  die  first  person  in  possession 
of  the  other  estate.  It  is  absurd  to  suppose  that  the  consent  is 
necessary  for  any  person  but  the  devisees.  Then  it  is  to  be  as 
iKar  and  convenient  to  the  other  estate  as  possible. — ^The  legacy 
to  Vernon  bears  irresistible  evidence  that  he  meant  to  obviate  too 
large  an  expence,  and  that  he  meant  it  as  to  takers  in  possession 
under  the  limitations  in  the  will ;  nothing  can  more  forcibly  prove 
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80  also  where  the  devise  was,  if  my 
sott  £.  bappen  to  die  without  heirs, 
Sbeii  my  son  /.  shall  enjoy  my  lands. 
Gpodright  V.  Goodridge,  Willes,  369. 
Ill  It»ty  d.  Bendall  v.  SummerseU,  3 
JMt  Rep.  699.  5  Bnrr.  2608,  a  devise  of 
taisehold  to  A.  after  the  death  of  B., 
the  next  cestuy  que  vie,  was  considered 
a  devise  by  implication  to  A>  Similar 
ileteniilpationa  were  also  made  inJSii^ui 
v.fValker,  Amb.  661.  Saunden  v.  Loire, 
^Bl.  Rep.  1014.  Ramsden  ▼.  Hauard^ 
ante,  vol.  iii.  tse,  and  Goodrightf  dem. 
B9$kiM»  V.  Hoskimt,  9  East,  506.  £t  vide 
Upton  v.  Lord  Ferrero,  6  Ves.  806. 
Roe  V.  Vemoiif  5  East,  51. 
The  cases  where  an  estate  for  life 


only  having  been  given,  yet  the  Court, 
in  order  to  effectuate  the  general  in- 
tent of  the  testator,  has  holden.  that 
the  iHevisee  took  an  estate  tail  by 
implication,  are,  IjingUy  y.  Baldwin, 
as  stated  1  P.  W.  759.  The  Attorney- 
General  V.  Sutton,  if).  753,  and  the 
cases  cited  in  Mr.  Cox*s  note  to  Bam- 
field  T.  Pupharn,  ib.  54.  Robhuon  v. 
Robimon,  l  Hiirr.  58.  Stanley  v.  Len- 
nard,  1  Eden,  87.  F.tans  v.  Astley,  S 
Burr.  1570.  Doe  v.  Applin,  4  T.  R.  82. 
Doe  ▼.  Smith,  7  T.  R.  531.  Doe  v. 
Cooper,  X  East,  t39.  Clevnentiy,  Pa»ke^ 
cited  in  Doe  v.  HalUtt^  1 M.  &  S.  130. 
Wighi  Y,  Ltigh,  15  Vet.  594. 
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hb  intention  in  iavour  of  the  Casamydrs.  Then  he  thnmi  the 
excess  of  the  expence,  if  any,  on  the  possession  of  the  estate:  k 
is  almost  as  if  he  had  said  tii  verbis,  persons  in  possession  of  lb 
Hertfordshire  estate. — The  codicil  carries  on  the  same  idea.  Hi 
recommends  it  as  prudent  to  lay  by  out  of  the  income  enougli  1i 
pay  contingent  expences,  which  shews  he  meant  it  to  go  in  ife 
Same  train  of  limitations.  I  am  at  present  to  direct,  not  bow  a 
real  estate  is  to  be  applied,  but  how  ntione{y  is  to  be  ap^id» 
The  only  matter  is,  to  carry  into  e^cecutioh  a  trust,  and  the  CiMft 
is  bound  by  the  intent  of  the  testator.  It  is  utinecessary  to  comif 
that  intention  by  any  le^l  expressions.  Trusts  must  always  It 
carried  into  execution  by  the  Oonrt. 

There  can  be  no  difficulty  as  t6  the  interest  of  the  nioii^,Si 
the  Court  always  takes  the  conversion  to  be  made  at  the 
of  the  testator. — ^The  interest  must  thekefore  go   as  the 
of  the  real  estate  do  (a). 


fa)'S^e  the  siitillar  language  held  by 
the  Conrt  upon  the  subject  of  carrjring 
trusts  executory  into  execntioa,  in  JPa- 
piUan  V.  Voice,  2  P.  W.  471 ;  Leonard 
▼.  Earl  of  Sussex,  t  Vehi.  526 ;  JLoi'd 
Olhtarehy  v.  BowiUe,  Forr.  9;  jMStin 
▼•  Ttfhr,  1  Edtoy  366.  Anb.  S76; 
fFkite  V.  Carter,  S  Eden,  366;  affinned 


by  LoWl  tdmd^  on  a  rebeariag,  Uk, 
670 ;  Foliy  V.  Bumell,  smte,  voL  L  fH; 
CountesM  of  JJmeoln  t.  Uhike  ^f  Ainp* 
castle,  12  Ves.  225;  Bi^idMleer  "f^tflt, 
1  Meriv.-Sri;  lind  the  fliAKMtti  ^ 
cassun  of  Mr.FMne,  C  R.  114|  a 


LincolnVIon 
HaU,  17tb  March. 

Exceptions  to  an 
»i4ura  6  Yer-mled , 
t?ie^  order  being 
I  bat  the  award 
siiOQld  be  final. 


Drck  V.  MlLLIGAN. 


[587] 


npHE  plaintiffs  presented  a  petition  of  itl^tkkg  6f  Aeeusp- 
-**    tibns  in  this  cause^  (vide  iante^  p.  117.) 

Ut)on  their  coming  on  to  be  reheard,  Mr.  jf HdfMp^^GeMM^ 
fbr  the  plaintiff,  objected  tb  the  order  made  by  the  Lords  Coa* 
missionersy  on  die  ground,  that  the  arbitrators,  being  by  the  order 
to  take  the  accounts  in  the  same  manner  as  the  Master  voold 
'have  taken  them,  the  parties  might  apply  to  the  Court  by  eieip- 
tion,  the  award  being  in  the  nature  of  a  report.  Pra'ct.  R^.  306i 
Crosby  v.  Carrington,  1  Vem.  469*  Hide  v.  Ci>oih,  2  Vem.  lOpi 
It  was  from  the  whole  having  been  referred  to  the  arbitintora,  Aitf 
Lord  Thurlow,  in  Pricie  v.  Williams,  (ante,  vol.  iii.  p.  lOS,) 
thought  exceptions  would  not  lie,  and  said  the  proper  applkatioa 
would  be  by  motion. 

The  Lords  Commissioners  thought  exceptions  would  lie  to  aa 
award,  but  not  such  as  would  lie  to  a  Maater'a  report.  They  ooly 
said,  that  in  that  case  the  Master*  was  the  mnitler,  bat  tkre  Coort 
the  judge.^ 

la 
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lu  this  case,  where  the  Court  comes  to  apply  the  award  to  the 
piatSy  what  can  it  do  ?  They  cannot  see  the  right  of  the  parties, 
Wbe  arbitratiou  is  defective,  inasmuch  as  the  parties  have  a  right 
to'iee  the  articles  of  the  account. 

liOffd  Chancellor. — ^Tiie  Master  not  being  an  officer  appointed 
IgFithe  parties,  cannot  make  a  final  awards  he  can  only  make 

Sq^frie3  for  the  Court  to  proceed  upon.  Here  the  order  is,  that 
Hiaurard  shall  be  final.  It  would  be  impossible  for  the  arbitrators 
Ip^tajte  all  the  accounts.  The  Master's  office  would  in  that  case 
lue-better;  the  Court  might  have  put  it,  that  the  arbitrators  should 
Oiake  such  a  report,  upon  which  the  Court  might  give  costs,  or 
that  the  costs  should  follow  the  event,  but  the  Court  made  a 
fspfnil  reservation. 

Affirmed  the  Lords  Commissioners  order  (a). 

(a)  See  the  Editor**  note  to  thU'case,  ante,  117. 
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Land  v.  Devaynbs  (a). 

IR  Robert  Barker  made  his  will,  dated  22d  January^  1778, 
and  thereby  (inter  alia)  reciting  that  under  and  by  virtue  of 
the  settlement,  made  and  executed  prior  to  his  marriage  to  (the 
defendant)  Dame  Ann  Barker j  she  would,  at  the  time  of  his 
decease,  become  possessed  of  and  entitled  to  a  very  competent 
Miilual  provision  or  income  for  her  life,  which  would  also  be 
eoosiderably  augmented  upon  the  death  of  her  father  Brahazon 
ffallowSf  Esq.  in  consideration  whereof  •  he  gave  to  his  said  wife 
the  sum  of  ^'1,000  only,  which  he  directed  his  executors  to  pay 
into  her  own  proper  hands  immediately  after  his  decease;  and  he 
also  gave  and  bequeathed  unto  his  said  wife,  for  her  own  use  and 
benefit  absolutely,  all  his  plate,  Unenj  nind  furniture,  in  his  house 
iiaSavile  Street,  together  with  the  lease  of  the  said  house  for  the 
Mrm'lhat  should  be  to  cqme  therein  at  bisidecease,  and  all  benefit 
and  advantage  to  arise  therefrom ;  and  gave  the  residue  of  his 
MlaJte  to  others  of  the  defendants,  in  trust,  for  certain  uses  therein 
declared. 

The  bill  was  filed  by  infant  legatees,  to  have  the  will  established, 
and  for  a  maintenance,  and  proper  accounts  of  the  testator's  per- 
sonal estate. 

The^defendant,  Lady  Barker,  by  her  answer  to  the  bill,  among 
atber  things  admitted,  that,  by  consent  of  the  executors,  she  had 


LtncolnVIoa 
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Testator  gave  all 
his  plate  and  linen 
in  his  hou!<e  in  S. 
(with  the  lease) 
to  his  wife ; 
he  had  but  one 
set  of  plate 
and  linen,  which 
was  usually 
removed  with 
the  family  from 
house  to  houfe. 
The  phite  hap- 
pened to  be  at  B. 
the  country 
house,  at  his 
death,  yet  it 
passed  to  the 
wife. 
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1794.         taken  possession,  or  continued  in  possession  of  the  bouse  in  Socib 

s^pvw  Row  from  the  testator's  decease^  and   had  also  by  their  asseirt, 

Land  taken  possession  of  the  linen  and  furniture  which  were  in  die 

jj     %---       testator's  said  house  at  the  time  of  his  decease,  and  had  borrowel 

of  the  executors  some  pieces  of  the  testator's  plate,  which  die 
was  ready  and  w  illing  to  account  for  in  case  the  same  should  be 
deemed  part  of  the  said  testator's  personal  estate,  and  not  be- 
queathed to  her  by  his  will.  That  no  plate  being  in  the  home  if 
the  testator  in  Savile  Row  at  the  time  of  his  death,  the  same  hid 
been  claimed  by  his  executors,  although  she  insisted  that  she  wm 
not  only  entitled  to  bold  and  keep  possession  of  the  roansioa* 
house,  and  premises,  and  furniture,  but  that  ihe  was  further  <*• 
titledy  under  his  said  will,  to  all  such  plate^  linen,  and  famitim«t 
was  in  the  said  house  at  the  time  of  making  the  said  ttill^  or  lael 
as  the  testator  at  that  time  had  been  in  the  habit  of  using  in  tk 
said  house  from  time  to  time  during  his  residence  there,  and  luck 
as  from  time  to  time  was  carried  backwards  and  forwards  betmea 
the  said  testator's  two  houses  at  Busbridge  and  Savile  12otr,  as  tie 
said  testator,  the  defendant,  and  their  family,  resided  at  either  rf 
the  said  houses. 

The  cause  came  on  to  be  heard  6th  Jti/y,  1790,  when  it  w» 
referred  to  the  Master  (a)  to  take  an  account  of  the  testator^i 
personal    estate ;    and  among   other  things,   what   plate,    Uoe% 
*  and   furniture   the  said   testator  had  in  hi§  said  house  in  Sank 

Row  at  the  time  of  making  his  will,   and  what  was  becoai 
thereof. 

The  Master  made  his  report,  by  which  {inter  alia)  he  fooad, 
that  on  the  22d  of  January ^  the  date  of  the  testator's  will,  all  tke 
several  articles  of  plate,  linen,  and  furniture,  set  forth  in  thi 
schedule  to  his  report  annexed,  were  in  the  testator's  hoaseia 
Savile  RoWy  except  only  sufficient  linen  to  serve  the  testatof^s 
family  one  week  without  washing,  which  last-mentioned  linen  im 
at  his  house  at  Busbridge. 
[  ^99  J*  The  cause  was  set  down  for  further  directions,  on  the  separate 

report  relative  to  the  plate. 

The  evidence  with  respect  to  the  plate  and  linen  was,  ikC 
it  had  been  for  several  years  the  custom  of  the  testator  and  hii 
family  to  remove  the  plate  and  linen  (except  sufficient  for  oiS 
week's  use,  without  washing)  from  one  house  to  the  other,  ac> 
cording  as  the  family  changed  their  residence,  and  that  at  the  tioM 
of  Sir  Robert's  decease  the  whole  (except  a  silver  bowl)  wu  it 
Busbridge. 

Mr.  Attorney-General,  Mr.  Mansfield,  and  Mr.  Brown,  for  tkt 
defendant.  Lady  Barker, — It  will  be  contended  on  the  other  side, 

(a)  To  inqnire  what  was  tUe  babit  of  tbe  said  testator  in  removing  the  sal4 
fiJate,  d(c«  Keg.  Lib. 

diat 
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fliat  the  plate  and  linen  not  being  at  the  house  in  Savile  Row  at 
the  time  of  Sir  Robert  Barkers  death,  do  not  pass  by  the  will ; 
iw«  contend  that  they  do,  being  there  at  the  time  of  makiug  the 
wilL  It  is  impossible  to  mistake  the  intention  of  the  testator,  to 
give  her  the  plate  and  linen  usually  in  use  in  the  family,  and  car- 
ried backwards  and  forwards  for  their  convenience. — Sir  Robert 
died  in  September,  when  the  plate  was  at  the  country  house.  It  is 
like  the  case  of  goods  in  a  liouse  or  shop,  Chapman  v.  Hart, 
iVes.  271.  where  it  was  said,  "the  removal  did  not  imply  an 
intention  to  revoke,  or  at  least  an  intention  in  the  testator,  in 
the  creation  of  the  legacy,  that  if  these  goods  were  not  there  at 
the  time  of  his  death  they  should  not  pass."  Suppoi>e  the  plate 
had  been  removed  from  fire,  or  sent  to  the  silversmith's  to  be 
cleaned.  In  Moore  v.  Moore,  (ante,  vol.  i.  p.  1^7)  Lord  Thar- 
low  said,  "  removal  of  goods  ybr  a  necessan/ pnrpoae  is  not  an 
ademption;"  what  could  be  more  necessary  than  the  use  of  the 
family.^ 

Mr.  Solicitor-General  and  Mr.  Lloi/d,  for  the  residuary  lega-^ 
tees. — It  is  a  specific  bequest  of  plate  and  linen  in  Savile  Row. — 
The  Court  has  given  that  construction  to  similar  legacies  in  other 
cases,  80  that  if  he  had  bought  other  plate  that  should  not  have 
passed.  He  clearly  meant  the  plate  that  should  be  in  the  house  at 
nis  death.  Suppose  he  had  given  the  plate  in  Savile  Row  to  j1, 
that  at  linsbridge  to  B.  and  afterwards  had  sold  Savile  Row,  all 
would  have  passed  to  B,  The  sending  it  to  be  cleaned,  or  away 
iirom  fire  is  very  different  from  this.  In  Chapman  v.  Hart,  the 
furniture  being  in  the  shop  was  considered  a  mere  circumstance. 
But  if  this  case  be  decided  for  Lady  Barker  it  will  not  appear  on 
what  authority  it  stands.  In  one  case  plate  sent  to  a  silversmith's 
to  be  cleaned  passed ;  but  that  which  had  been  a  long  uhile  at  the 
silversmith's  did  not.  The  matter  here  was  to  be  decided  by  the 
event,  where  it  should  be  at  the  death,  when  every  will  of  per- 
sonalty must  speak ;  any  alteration  of  a  specific  legacy  is  an  ademp- 
tion. Badrick  v.  Stevens,  (ante,  vol.  iii.  p.  4^1.)  Earl  of  Shaftes- 
bury v.  Countess  of  Shaftesbury,  2  Vern.  747.  where  the  gift  was 
of  goods  in  his  house  at  Ryegate,  the  goods  having  been  removed 
did  not  pass ;  that  was  a  case  exactly  like  this  {a), 

Ijord  Chancellor, — It  appears  that  the  testator  not  having  plate 
and  linen  enough  for  both  houses^  it  was  his  custom  to  remove 

(a)  The  case  of  The  Earl  of  Sh({tfes» 
bury  V.  Countess  of  Shaftesbury,  is  hot 
applicable ;  as  it  appears  by  Mr.  Rnith- 
%^m  extract  from  the  Re^.stcr's  Book, 
4hat  the  testator  gave  the  legatee  sorae 
rarther  bequest  in  cousideraiioiioftiic 
KOoH(«  having  been  removed,  upon 
wbich    circinnstance   the  decree  wa« 


1794. 


priocipally  founded,  vide  The  Duke  of 
Beat^fort  v.  FmvI  of  Dundonuld,  2  Veni. 
730;  Grandhon  v.  PUty  cited  ib.  note; 
Moore  r.  Moore,  ante,  vol.  i.  I*i7.  A$k' 
burner  v.  M^Guire,  vol.  ii.  108.  Bud- 
rick  v.  StevenSy  vol.  iii.  USl,  and  tho 
cases  cited  in  the  notes.    « 

them 
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diein  with  himself.     He  bad  only  one  set  of  plate  and  lineii.   k 
is  therefore  like  a  general  devise  of  all  his  plate  and  linen. 

His  Lordship  therefore  ordered  all  the  plate  to  be  deliveitdto 
Lady  Barker,  and  all  the  linen,  except  the  linen  for  the  weeky  kft 
at  Busbridge. 


LincolnVInn 
HaU,  i9th  March. 

Depositions  of 
witnesses  de  bene 
€t$e  taken  ex 
pturte  and  with- 
out notice^  sap* 
preised. 


[541] 


LovEOEN  r.  Lord  Milford. 

T^TR.  Attorney-General,  supported  by  Mr.  Solicttor-GeneralftBi 
•^  ■*•  Mr.  Stanley^  moved  that  an  order  bearing  date  the  10th  ixf 
of  February  last,  whereby  it  uas  ordered  '<  that  the  plaintiff  belt 
liberty  to  examine  George  Edwards,  Henry  Thomas,  David  Th' 
mas,  and  Elizabeth  James,  as  witnesses  for  them  in  this  caasei  it 
bene  esse,  and  be  at  liberty  to  sue  out  a  commission  for  that  pur- 
pose" be  discharged,  and  that  the  depositions  taken  under  ndi 
commissions  may  be  suppressed. 

The  bill  stated  that  the  plaintiff,  being  seised  of  certain  pf^ 
mises,  had  caused  a  wall  to  be  built  round  them,  which  tbe 
defendant  had  caused  to  be  pulled  down,  pretending  that  tbe 
premises  were  his  property,  and  that  the  plaintiff's  witnesses,  iks 
could  prove  his  title,  were  old  and  infirm,  and  the  plaintiff  vai 
likely  to  lose  the  benefit  of  their  evidence. 

The  affidavits  stated,  that  one  of  the  witnesses  was  aixty-tfafec, 
and  another  sixty-eight  years  of  age. 

The  date  of  the  affidavits  was  the  Sd  February,  the  bill  w 
iiled  the  7th,  the  subpoena  was  sealed  on  the  8tb,  the  order  ibr 
examining  the  witnesses  was  obtained  on  the  lOtb  ex  parte,  vA 
the  commission  was  sealed  and  executed  ex  parte,  without  ^nsf 
defendant  notice  or  any  opportunity  of  joining  in  the  commtssioo. 
On  the  1 1th  the  subpuena  and  office  copy  of  the  bill  were  servei 
at  the  defendant's  house,  when  the  person  who  left  them  isi 
informed  that  the  defendant  was  not  in  town,  and  then  desired  tk 
defendant's  housekeeper  to  let  his  Lordship  know  of  their  beisf 
left,  but  not  to  send  the  same  to  him,  as  they  were  of  gireit 
consequence. 

It  was  urged  in  support  of  the  motion,  that  no  practice  cooU 
be  more  dangerous  than  that  of  permitting  examinations  of  wit- 
nesses de  bene  esse,  without  notice  to  the  other  side,  as  it  exdudel 
the  probability  of  cross-examination.  Hat  the  Court  nerer  per* 
mitted  it  to  be  done  till  after  the  defendant's  appearance,  except 
in  very  special  cases. — ^That  in  this  case  one  of  Uie  witnesses  vii 
only  sixty-three  years  of  age,  which  is  seven  years  earlier  than  iki 
common  practice. 

Mr. 


u 
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Mr.  Johnson  for  the  plaintiiBL — Heie  the  plaiotifF  was  in  a  situr 
Btioii  to  try  his  utLe  a,t  law,  thereCore  after  answer  no  harm  was 
done,  as  the  plaintiff  roust  r^-exaraine  his  witnesses  in  chief.— « 
The  examinatH>ii  of  witnesses  de  bene  esse  is  so  much  of  course 
tfiat  a  demurrer  will  not  lie  to  th^  bill.  Mitford  Plead.  133. 
1  P.  W.  117.  It  is  true  the  practice  is  not  in  general  to  examine 
ivitnesses  under  seventy  jears  of  age,  but  where  there  is  a  special 
ground,  as  tbe  witnesses  being  infirm,  you  may  examine  earlier, 
and  although  in  general  it  is  upon  notice,  the  loss  of  the  evidence 
«iay  be  a  greater  inconvenience  than  the  examination,  without  an 
opportunity  to  the  other  side  to  cross-examine.  There  have  been 
aeveral  instances  of  such  examinations  without  notice,  and  there  is 
AG  decision  that  it  i^  necessary. 

AHorney-Gemrar^  reply. — In  a  case  before  Lord  Thurlow  he 
made  it  an  express  coudition  that  theife  should  be  notice. 

Lord  Chancellor  thought  the  notice  indispensible,  and  therefore 
discharged  the  order,  and  suppressed  the  depositions  (a). 

^  (a)  Vide  ShirU^  v.  {jord  Ferrers,  S  P.      Brudges  ▼.  Hatch,  ib.  4«3.  Rnoi  v.— -, 
W.  77.  Pearton  v.  fVard,  l  Cox,  177.      13  Ves.  J61 
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Jacobs  and  Ux  v.  Amyatt  and  Others  (6). 

ZlNti  DYER  being  resident  in  Calcutta  in  the  East-Indies, 
^^  and  possessed  only  of  personal  property,  on  the  9th  of  Fe- 
bruary,  1775,  made  her  will,  and  after  giving  some  legacies,  gave 
all  the  rest,  residue,  and  remainder  of  her  estate,  both  real  and 
personal,  unto  Miss  Lucy  Cooke  (the  plaintiff)  to  be  placed  at 
interest  until  her  age  of  twenty-one  years,  or  day  of  marriage,  and 
then  the  whole  thereof,  together  with  the  interest  accumulating 
thereon,  to  be  paid  to  and  for  her  nse  during  her  natural  life ;  and 
from  and  immediately  after  her  decease,  she  gave,  devised,  and 
bequeathed  the  same  unto  the  heirs  of  her  body  lawfully  begotten, 
equally  to  be  divided  between  them,  share  and  share  alike,  and  in 
defauft  of  such  issue,  or  of  the  death  of  said  Lucy  Cooke  before 
her  age  of  twenty-one  years,  or  day  of  marriage,  she  then  gave, 
devbed,  and  bequeathed  the  said  residue  and  remainder  of  her 
estate  unto  her  (the  testatrix's)  brother. 

Lucy  Cooke  attained  her  age  of  twenty-one  years,  and  after- 
ivards  married  the  plaintiff, Jacobs;  and  the  only  question 

body  lawfully  begotten,  ennally  to  be  divided  between  thcni,  .share  and 
default  of  such  issue,  or  or  the  death  of  A.  before  her  ace  of  twenty-one, 
then  untQ  her,  the  testatrix'^  brother,  is  an  estate  for  lite  iu  A, 

{b)  Reg.  Lib.  A.  1793.  fol.  S06. 


Xiincoln's-Imi 
Hall,  3Ut  March, 

Devise  of  all  the 
rest,  residue,  and 
remainder  of  es- 
tate, both  real  and 
personal,  unto  A. 
to  be  placed  at  in- 
terest until  her 
age  of  twenty-one 
years,  or  day  of 
marriage,  and 
then  the  whole 
thereof,  together 
with  the  interest 
accumulated 
thereon,  to  be 
paid  to  her,  to 
and  for  her  use, 
dnring  her  na- 
tural life,  and 
from  and  im> 
mediately  after 
her  decease  unto 
the  heirs  of  her 
share  alike,  and  in 
or  day  of  roarriagei 
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1794.         in  the  cause  was^  whether  under  this  will  she  took  an  estate  for 
^«^/^  life,  or  an   absolute  interest  in  the  personal  property ,  it  being  ad» 

Jacob!         mitted  that  the  testatrix  had  no  real  estate. 

Amy  ATT.  '^**  cause  was  heard  at  the  Rolls,  179^*^,  when  his  Honor  de- 

creed that  the  plaintiff  Lucy  took  only  an  estate  for  life  in  tbt 
property  in  question. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chancellor, 
and  upon  this  day  (31  st  ikfarcA)  his  Lordship  gave  judgment  to 
the  following  effect  (a) : 

The  intention  of  the  testatrix  is  clear;  she  meant  the  produce  of 
the  fund  to  be  applied  to  the  use  of  the  natural  daughter  of  her 
brother,  during  her  infancy ;  she  meant  that  nothing  should  vest  in 
her,  or  go  to  her  husband,  but  that  on  her  decease  it  should  go  to 

[  54S  ]        her  children,  if  she  had  any,  if  not,  to  her  (the  testatrix's)  brother, 
^rhe  person  who  penned  the  will  did  not  understand  her  intention. 
He  has  given  real  as  well  as  personal  estate,  when  she  had  no  real 
estate  whatsoever.     He  directs  it  to  be  placed  out  at  interest  (con- 
trary to  the  nature  of  real  estate)  till  she  should  attain  twenty-one 
^  or  marriage,  then  the  whole  to  be  paid  to  her  for  life,  and  after 
her  decease  to  the  heirs  of  her  body,  share  and  share  alike.     He 
had  very  little  idea  of  the  sense  of  the  terms  he  had  made  use  of, 
and  not  a  clear  manner  of  expressing  the  testatrix's  intention.     The 
construction  which  gives  the  whole  to  her  must  do  violence  to  the 
words :  it  must  expunge  the  words  "  heirs  of  the  body ;"  it  must 
expunge  the  words  ^'  equally  to  be  divided  ;*'  and  it  must  expunge 
^' share    and  share   alike:''  and  it  must  expunge    these  words: 
not  to  effectuate  the  intention,  but   to  cross  it.     If  I  affirm  the 
decree,  I  am  authorised  by  the  cases  of  Doe,  on  the  demise  of  Long 
v.  Laming,  2  Burr.  1100.  Wilson  v.  Famittart,  in  Ambler,  562. 
and  by  the  determination  on  the  petition  in  Goodfellow  v.  Thomp- 
son, by  Lord  Keni/on,     1  admit  the  rule  in  Daw  v.  2%e  Earl  of 
Chatham,  that  where  personally  is  so  given,  if  the  words  would 
create  a  tenancy  in  tail  in  land,  it  is  absolute :  bi|t  that  f ule  his 
never  been  extended  furtiier  than  where  the  words  create  a  clear 
estate  tail.     In  the  case  of  Doe,  on  the  demise  of  Dlan/'ordw  Jpp- 
lin,  4  T.  R.  82.  the  Court,  by  rejecting  the  words  '*  to  and  amongst** 
took  a  greater  latitude  than  in  the  former  cases;  where  words  in  a 
will  are  rejected  it  must  always   be  to   effectuate  the  intention  of 
the  testator.     Here  the  words  used  are  sufficient  to  prove  the  in- 
tent, that  she  should  take  for  life  only.     As  to  King  v.  Burckellf 
Ambl.  379-  I  doubt   the  accuracy  of  the  case,  it  did  not   re- 
quire the  declaration  as  is  there  stated  (i).     There  JoAn  Harris 
had  destroyed  his  own  estate  for  life.     The  only  thing  required 
was,  to  declare  the   act  of  the  tenant  for  life,  tortious,  and  the 

(a)  There  is  a  more  full  and  correct  {b)  There  is  a  correct  report  of  thii 

7i:»t"  (f  \uh  LonM:ipN  jiuU-ment,  given  case  from  ihe  Ke^ister's  Book,  and  alio 

by  Mr.  Vtsey,  in  a  note  to  the  case  of  from  Lord  NortldHgtvii^n  MSS.  1  Edco, 

Mirkpairick  v.  Kirkyatriek,  13  Vet.  479.  434. 

rtC0T»7 
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iccovcry  invalid.  It  would  be  worth  while  to  consult  the  Register*8 
book  to  see  whether  the  decree  is  not  prefaced  with  some  declara- 
tion to  that  effect.  1  cannot  say  that  that  case  seems  to  me  to 
presit  upon  the  presents     The  facts  here  are  directly  under  the  case 

of  Doe  V.  4ppliu. 

Decree  of  the  Rolk  affirmed  {a). 
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(d)  The  ca«rs  in  vf\i\c\\  there  have 
been  words  of  limitation  in  the  devise, 
followed  by  a  direction  that  the  heirs 
or  issue  should  take  in  some  mode  in- 
compatible with  tbe  course  of  descent, 
are  mnch  at  variance.  In  Doe  v.  La- 
mingf  cit.  ante.  Doa  v,  Lyde,  1  T.  K. 
597.  IVUson  v.  VatuiUarty  Ambi.  56i. 
Hockley  v.  Mawbey^  ante,  vol.  iii.  82. 
the  present  case.  Doe  v.  Goff^  ii  East, 
668.  Doe  v.  Jeseon,  5  M.  &  S.  95.  Oret- 


ton  V.  Hawardj  6  Tannt.  94.  9  Martth. 
9.  1  Meriv.  448.  the  first  taker  was 
considered  as  only  having  an  estate  for 
life.     In  King  v.  Burckellf  and  Doe  v. 
AppUtiy  cit.  sup.     Doe  d.   Chandler  v. 
Smithy  7  T.  R.  531.     Doe  v.  Cooper y 
1   East,    229.      Viernon  y.    Vrcfcers,  .5 
Kast,  518.  he  was  held   to  take  an  es- 
tate tail.  See  particularly  the  Editor's 
uqte  to  HockUjf  v.  Mavchey^  cit.  sup. 


1794. 


Jacobs 

«. 

Amy  ATT. 


In  Chancery, 


23d  of  January f  1 794. 


t^4] 


ORDER  OF  COURT  (a)(6). 


TTIAVING  taken  into  consideration  the  frequent  and  great  de- 
-*••*  lay  of  defendants  in  putting  in  their  answers  to  bills  filed 
against  them  in  this  Courts  \V£  oo  Orpeb,  I'hat  from  and  after 
the  first  seal  after  this  Term,  on  a  third  application  for  time  to 
ans\ii'cr9  the  defendant  do  consent  to  enter  his  appearance  with  the 
Register,  by  his  clerk,  in  Court,  in  four  days,  consenting  that  the 
Serjeant  at  Arin^  attending  this  Court  shall  go  against  him,  as  on 
a  commission  of  rebellion  returned  non  est  invent  us  y'\\\  case  he 
doth  not  put  in  his  answer  by  the  time  granted  : 

And  that  on  a  second  application  {or  time  to  answer  an  amended 
bill,  or  after  exceptions  allowed^  the  ^defendant  do  consent  to  the 
same  terms : 

But  this  is  not  to  preclude  an  application  to  the  Court  under 
special  circumstances. 


{a)  Rejr.  Lib.  H.  1793.  fol.  1«3. 

(6)  This  order  \va»  made  in   con^e- 

2nence  of  the  abuses  complained  of  in 
tordon  v.  Pl7^  ante,  406,  ;ind  re- 
ported .4»ion.2  Ves.jun. '270.  The  cases 
decided,  upon  it  which  are  collected  by 
Mr.  Bcamesy  in  his  vahtable  edition  of 
the  Orders, are  Gregnr  v.  Lord  Arundely 
6  Vf  s.  144,  that  after  two  answers  re- 
ported insufficient,  defendant  is  not 
entitled  to  six  weeks  time  to  answer. 
S.  C.  8Ves.  87,  that  the  order  applies 
to  a  peer,  but  his  undertaking  is,  that 
a  •eqnestration  ab^olnte  ^ball  go  against 
iiim.     Portier  v.  Delacour,  SVes.  601, 


that  a  defendant  having  submitted  to 
exceptions,  is  not  entitUd  to  further 
time,  having  previously  had  three  or« 
ders,  and  consented  that  the  Serjeant 
should  go  against  him.  Spencer  v.  Bi  yan 
9  Ves.  ?31,  that  where  plaintiff  has 
amended  his  bill,  defendant  is  entitled 
to  the  same  time  to  answer  as  upon  an 
original  bill.  fVilhv.  Powelly  17  Ves. 
113,  that  the  order  does  not  attach 
before  the  second  application  for  time 
to  answer  an  amended  bill,  or  after  ex- 
ceptions allowed,  et  vide  Butienmrrth 
v.  Bailey 1 15  Ves.  561. 

And 
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And  Wb  oo  Direct,  That  this  order  be  entered  with  the 
Register,  and  that  copies  be  9et  up  in  the  offices  belonging  to  this 
G>urt. 


Entered^  W.  S. 


LOUGHBOBOUGH,  C. 

K.  P.  Abdbn,  M.  R. 


[  545  ]       In  Chancery. 


6th  day  of  February,  1794* 


ORDER  OF  COURT  (a> 


XT  AVING  considered  that  the  sum  of  £5,  the  costs  settled  bj 
-*•"*•  rule  of  Court,  to  be  paid  on  allowing  or  over-ruling  a  plea 
or  demurrer,  as  also  the  £5  deposit  on  the  re-arguing  a  plea  or 
demurrer,  is  frequently  very  inadequate  to  the  costs  sustained  by 
the  parties: 

We  do  therefore  Order,  That  from  and  after  This  Tebm,  the 
parties  shall,  in  all  such  cases,  be  liable  to  such  further  costs  as 
this  Court  shall  think  fit  to  award. 

And  We  do  direct,  That  this  Order  be  entered  with  the  Re- 
pster,  and  copies  set  up  in  the  offices  belonging  to  this  Court* 


Entered,  W.  S. 


(a)  This  order  was  made  in  conte- 

5uence  of  what  passed  in  Gardimry, 
Immm^  ante,  478.  Mr.  Beamet  cites 
the  following  cases  determined  upon  it, 
Gnffith  ▼.  Wood,  1  Ves.  Sc  Bea.  307. 


LOUGHBOBOUGH,  €• 

R.  P.  Ardbn,  M.  R. 

GriJIlin  t.  NanMony  Reg.  Lib.  A.  1796 
fol.  578.  Kay  ▼.  Bradley^  Ref .  Lib.  A. 
1796.  fol.  449.  Lord  Ntwwrk  t.  Cokertf 
and  Lard  Newark  v.  Turner,  Reg.  lib. 
A.  1796.  fol.  5tS. 


h 


Oboebs  of  Coubt. 


646 


Jn  Chancery. 


30th  day  of  April,  1791  (a). 


ORDER  OF  COURT  (i). 


w 


HEREAS  by  the  rulea  and  practice  of  this  Court^  there  is 
only  £5  deposited  with  tbe  Itegister,  by  the  party  who  ap« 
peals  from  a  decree,  or  obtains  a  re-hearing  of  any  cause ;  and  only 
405.  on  re«hearing  an  exception  to  a  Master's  report  to  answer  the 
costs  of  such  re-hearing  to  the  adverse  party,  when  the  decree  or 
former  order  is  not  altered,  and  which  is  not  a  sufficient  recompense 
for  the  great  expence  occasioned  thereby :  And  that  several  re- 
hearings,  both  of  causes  and  exceptions,  are  sought  merely  for 
delay,  expecting  to  be  admitted  unto  such  re-hearing  on  depositing 
such  money  with  the  Register  as  aforesaid,  and  they  put  the  adverse 
party  to  great  expence  and  obstruct  justice: 

Wherefore,  to  prevent  the  same  for  the  future,  It  is  Ordered^ 
That  when  any  party  appeals  from  a  decree,  or  after  n  hearing 
obtains  a  re-hearing  of  any  cause,  or  re-hearing  of  any  eiiception^ 
the  party  so  appealing  or  obtaining  such  re-hearing  of  any  cause  or 
exception  shall,  for  the  future,  upon  re-hearing  of  any  cause,  de- 
posit in  the  hands  of  the  Register  the  sum  of  .£10,  and  upoQ  the 
re-hearing  of  any  exception  the  sum  of  «£5  to  be  paid  to  the  adverse 
party,  when  the  decree  or  former  order  is  not  varied  in  some  mar 
terial  point;  and  in  that  case,  as  also  upon  the  re-hearing  of  any 
cause  already  granted,  the  party  who  hath  appealed,  or  obtained 
any  re  hearing,  besides  the  money  already  deposited  with  the  Re* 
gister  upon  the  obtaining  such  re-hearing,  shall  be  also  liable  to 
pay  such  further  costs  to  be  taxed  by  one  of  the  Masters  of  this 
Court,  as  this  Court,  upon  such  re-hearing,  shall  think  fit  to  order 
and  direct. 


(a)  This  is  thewn  to  be  a  mistake,  for 
ITuo,  ^Bea.)  in  the  iirst  edition  it  was 
printed  1701. 

(6)  Mr.  Beamea*%  indtistry  and  rr- 
•earchhave  f\imi9hed  the  following  tai- 
atances  in  which  Uiis  order  has  been 
acted  npon,  EHioH  v.  JJoo/^Trin  1801, 


The  Attarney-Genertl  ▼.  TalbMt,  Reg. 
Lib.  A.  1799.  fol.  70.  Noel  v.  Harwoodf 
Keg.  Lib.  B.  1811.  fol.  QQ\,Hutcliens  y. 
Crake,  Reg.  Lib.  A.  17^8.  fb).  568. 
Portimn  v.  .Slirl,  Reg.  Lib.  B.  1799. 
fol.  409.  vide  Vowlee  v.  Young,  9  Vet. 
175.  Purcell  y.  M' Samara,  U  Ves.  166. 
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In  Chancery.  7lh  day  of  February,  1794- 

ORDER  OF  COURT  (a). 

AFTER  reciting  the  above  Order,  to  the  end  that  all  parties 
may  take  notice  of  the  said  Order:  It  is  order ed.  That 
copies  thereof  be  forthwith  hung  up  in  all  the  offices  belonging  to 
this  Court. 

LOUCLUBOROUGU,  C. 

(tt)  Reg.  Lib.  B.  1793.  fol.  123. 


In  the  Matter  of  Bankruptcy. 

Sth  of  March,  1794. 

LORD  CHANCELLOR. 


Tl/^  HERE  AS  by  the  act  of  parliament  made  and  passed  io 
the  fifth  year  of  the  reign  of  his  late  Majesty,  Kmg  George 
the  Second;  entitled,  ^n  act  to  prevent  the  committing  of  frauds 
by  bankrupts ;  it  is  enacted,  '^  That  before  the  creditors  shall 
*'  proceed  to  the  choice  of  an  assignee  or  assignees  of  any  bank- 
*'  rupt's  estate,  the  major  part  in  value  of  the  said  bankrupt's 
*'  creditors  then  present,  shall,  if  they  think  fit,  direct  in  what 
**  manner,  how,  and  with  whom,  and  where  the  monies  arising 
'•  by,  and  to  be  received,  from  time  to  time,  out  of  the  bank- 
*^  rupt*s  estate,  shall  be  paid  in  and  remain  until  the  same  bhould 
*^  be  divided  among  all  the  creditors."  And  whereas  it  hath 
been  found,  that  for  want  of  such  direction  being  given  under 
r  547  1  ^^'  commissions  of  bankrupt,  large  sums  of  money  remain  in  the 
hands  of  assignees,  and  that  they  delay  the  dividing  thereof,  to  the 
great  prejudice  of  the  bankrupt's  creditors:  For  remedy  whereof, 
I  DO  HEREBY  ORDER,  that  lu  every  commission  of  bankrupt  in 
which  the  major  part  in  value  of  the  bankrupt's  creditors  present 
at  the  choice  of  an  assignee  or  assignees  of  the  bankrupt's  estate, 
shall  not  give  the  direction  so  specified  in  the  said  act,  the  assignee 
or  assignees  shall,  from  time  to  time,  pay  into  the  Bank  of  Eng* 
land  all  monies  which  shall  be  got  in  and  received  from  the  bank- 
rupt's estate,  as  often  as  the  same  shall  amount  to  <£lOO,  there 
to  remain  until  the  same  should  be  divided  amongst  the  bankrupt's 
creditors ;  and  that  in  the  assignment  to  be  made  by  the  com- 
missioners to  the  assignee  or  assignees,  to  be  chosen  under  every 
commission  of  bankrupt,  a  covenant  be  inserted  on  the  part  of 
j>uch  assignee  or  assignees,  to  pay  the  same  conformably  eitlier  to 
the  direction  of  the  creditors  under  the  said  act  of  parliament,  or 

to 
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to  tliis  my  order  as  the  case  maybe:  And  whereas,  by  the 
same  act,  a  first  dividend  is  directed  to  be  made  of  the  bank- 
rupt's estate  and  effects,  after  the  expiration  of  four  months,  and 
Mrithin  twelve  months  from  the  time  of  issuing  the  commission, 
and  a  second  dividend  is,  by  tlie  same  act,  directed. to  be  made 
within  eighteen  months  next  after  issuing  of  the  commission : 
And  whereas  assignees,  under  commissions  of  bankrupt,  do 
frequently  neglect  to  comply  with-  such  the  directions  of  the  said 
act,  to  the  great  injury  of  the  creditors  of  bankrupts,  1  do 
THEREFORE  ORDER,  That  in  all  cases  where  it  shall  appear  to 
the  commissioners,  that  the  directions  of  the  said  act  have  not 
been  complied  with,  they  do  cause  due  notice  to  be  given  in  the 
London  Gazette,  and  in  such  other  of  the  public  papers  as  the 
commissioners  shall  think  fit,  of  a  time  and  place  for  the  assignee 
or  assignees  under  such  commission,  to  attend  to  shew  cause  why 
a  dividend  has  not  been  made  agreeably  to  the  d'u'ections  of  the 
said  act :  And  if  such  assignee  or  assignees  shall  not  then  and 
there  shew  cause,  to  the  satisfaction  of  the  commissioners,  why  a 
dividend  has  not  been  made  agreeably  to  the  directions  of  the  said 
act:  I  DO  ORDER,  That. the  comnussioners . present  at  such 
meeting,  do  then  and  there  appoint  the  time  and  place  when  and 
where  they  will  meet  to  make  such  dividend;  and  that  tlieydo 
cause  due  notice  to  be  given  of  such  meeting  (a). 

Loughborough^  C. 

(«)  The  former  part  of  thU  Order  is  laperseded  by  the  49  Geo,  S.  e,  13 K  i.  3. 


In  the  Matter  of  Bankruptcy.  [  548  ] 

8th  of  ilfarcA,  1794. 

LORD  CHANCELLOR. 

"TjyHEREAS  the  presenting .  and  bringing  to  a  hearing  petitions 
^  ^  for  liberty  to  prove  separate  debts,  under  a  joint  commis- 
sion of  bankrupt^  or  for  the  choice  of  a  new  assignee  or  new 
assignees,  upon  the  death  or  bankruptcy  of  an  assignee  or  as- 
signees; or  for  taking  an  account  of  the  principal,  interest,  and 
costs  due  upon  mortgage  of  the  bankrupt's  estate,  and  for  sale  of 
the  estate  for  payment  thereof  and  to  prove  the  deficiency  as  a  debt 
tinder  the  commission,  tends  to  create  unnecessary  expence  and  de- 
lay :  I  DO  THEREFORE  ORDER,  That  the  commi.^sioners  in  a  joint 
commission  against  two  or  more  bankrupts  shall  be  at  liberty,  at 
an]{  meeting  or  meetings  for  the  proof  of  debts  under  such  commis- 
sion, to  admit  the  proof  of  any  separate  debt  or  separate  debts  of 

any 
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any  one  or  more  of  sudh  "bankrupts  under  such  joint  commission; 
and  such  separate  creditors  shall  be  at  liberty  to  assent  to,  or  dissent 
from,  the  allo^'ence  of  the  certificate  of  the  bankrupt  or  hank* 
niptSy  of  whom  they  shall   be  separate    creditors.     And  I  no 
FURTHER  ORDER,  I1iat  the  Commissioners  do  cause  distinct  ac- 
counts to  be  kept  of  the  joint  estate,  and  also  of  such  separate 
estate  or  estates ;  and  that  ^hat  shall  be  found  to  belong  to  the 
separate  estate  or  estates  shall  be  applied,  in  the  first  place,  in  or 
towards  satisfaction  of  the  debts  of  the  respective  separate  cre- 
ditors ;  and  in  case  there  shall  be  any  overplus  of  the  joint  estatei 
after  all  the  joint  creditors  shall  be  paid  and  satisfied  their  whole 
demands,  that  the  share  or  shares,  interest  or  interests  of  the 
bankrupt  or  bankrupts,  whose  separate  estate  or  estates  is  or  are  to 
be  applied  in  manner  before  directed  in  such  overplus,  be  car- 
ried to  the  account  of  his  or  their  separate  estate  or  estates,  and 
be  applied  in  or  towards  satisfaction  of  his  or  their  separate  debts; 
and  incase  there  shall  be  any  overplus  of  the  separate  estate  or 
estates  of  such  bankrupt  or  bankrupts,  after  atf  their  separate 
creditors  shall  be  paid  and  satisfied  their  whole  demandf,  that 
the  overplus  of  9uch  separate  estate  or  estates  be  carried  to  the 
account  of  the  joint  estate^  and  be  applied  in  or  towards  satisfiic- 
tion  of  the  joint  debts;  aiid  that  the  costs  of  taking  such  accounts 
be  paid  out  of  such  separate  estate  or  estates,  and  be  settled  by 
£  549  ]        tlic  commissioners,  in   case   the  parties  differ  about  the  same. 
And  I  BO  TtTRTHER  ORDER,  in  case  an  assignee  or  assignees 
of  any  bankrupt  or  bankrupts,  shall  .become  bankrupt  after  the 
date  of  this  my  order,  such  bankrupt,  assignee  or  assignees,  shall 
be  removed,  and  shall  be  no  longer  an  assignee  or  assignees  of 
the  estate  and  efiects  of  the. said- bankrupt  or  bankrupts ;  and  that 
upon  the  death  or  bankruptcy  which  shall  from  henceforth  happen 
of  any  assignee  or  assignees,  upon  appliqation  made  to  the  major 
part  of  the  commissioners  named  in  the  commission,  and  signed 
by  any  -one  or  more  of  the  creditors  who  have  or  hath  proved  a 
debt  or  debts  under  the  said  commission,. and  who  is  or  are  entitled 
to  vote  in  the  choice  of  assignees,  the  commissioners  shall  cause 
due  notice  to  be  given  in  the  London  Gazette,  and  in  sueh  other  of 
the  public  papers  as  they  shall  think  fit,  of  the  ti|ue  and  place  when 
and  where  they  shall  proceed  to' the  choice  of  a  .new  assignee  or 
assignees,  in  the  room  and  stead  of  the  ,9a|d  deceased,  or  bankrupt 
assignee  or  assignees.    And  I  no  order.  That  the  creditors 
wrho  shall  be  present  at  such  meeting,  and  who  are  entitled  to  vqte 
in  the  choice  of  assignees,  and  any  person  or  persons  duly  autbo* 
rized  by  any  such  creditor  or  creditors  qot  present,  at  such  meeting; 
do  then  and  there  proceed  to  such  choice  accordingly;  and  after 
such  new  assignee  or  assignees  shall  have  been  so  chosen,  I  ^o 
order,  Ttiat  all  proper  parties  do  join  in  an  assignment  of  the 
estate  and  effects  of  the  said  bankrupt  or  that,  the  banknipts,  so  as 
same  may  be  duly  vested  in  the  new  assignee  or  assignees,  and  in 

the 
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die  surviving  or  solvent  assignee  or  assigBees  (if  any  such  there  h^ 
And  I  DO  VDRTHEK  oRDBit^  lliftt  wben  the  assignee  or  «»• 
aigoees  of  any  bankrupt  or  i)anknipts  «ball  have  become  bankrufyt, 
the  commbsioners  named  in  the  commission  or  commissioiut  agaimtt 
'soch  assignee  or  assignees,  do  proceed  to  take  an  account  of  the 
estate  and  effects  of  the  bankrupt  or  bankrupts  comes  to  the  bands 
of  the  assignee  or  assignees,  who  "shall  have 'so  become  bankrupt^ 
and  of  his  or  their  assignee  or  assignees,  or  to  ibe  hands  of  any 
person  or  persons  b/  their  or  any  df  their  order,  or  for  dieir 
or  any  of  then*  use ;   in  taking  of  which  account  the  conmis- 
aioners  are  to  make  to  all  parties  lall  juSt>allowances.    Ai^D  I 
i>o  TURTHEB  ORDCK,  That  such  parts  of  the 'estateorefineclsof 
the  bankrupt  or  bankrupts  whose  assignee  or  assignees  shall  ^ate 
*ao  become  bankrupt,  as  shall  he  then  remaimng  in  apecie ;  and 
sriso  all  books,  papers,  afidMrrititigs,<in  the  custody  lor  power  of       [  550  ] 
'the  said  bankrupt  assignee  or  assignees,  or  of  his^assknee  eraa- 
-aignees,  relating  to  the  said  baokMpt  or-bairicnipts,  or  his  or  their 
-eatate  or  effects,  be  delivered  o^er  to  die  new-ass^nee  or  assignees 
<if  ^aay  such  shall  have  been  •chosen)  ladd  the  advent  assignee  or 
•assignees,  if  any  sudi  there  (be,  dr'to  dte  solvent  assignee  or  a»- 
^aignees,  if  no  new  assignee  or  assignees  shall  have  been  then 
chosen :   And  that  such  new  assignee  or  assignees,  if  any  such 
aball  have  been  then  chosen ;  and  the  solvent  assignee  or  assignees 
•{if  any  such  there  be)  or  the  solvent  assignee  or  assignees  only, 
if  such  new  assignee  or  assignees  shall  not  have  been  chosen,  be 
-admitted  creditors  under  the  commission  or  emnmissions  again^ 
audi  bankrupt  assignee  or  assignees,  for  what  shall  be  so -found 
"^ttoe  from  the   estate  or  effects  of  such    bankrupt   assignee  or 
laissgnees;  and  for  the  better  taking  the  accoimt  before  directed, 
>all  parties  are  to  be  examined  upon  interrogatories  or  otherwise, 
ais  the  commissioners  shill'think  fit;   and  are  to  produce  upon 
oath  before  the  said  commissioners,  all  books,  papers,  and  AVrit- 
iings,  in  their  or  any  of  their  costody  or  power,  relative  to  the 
eaid  bankrupt  or  bankrupts,  or  bis  or  their  estate  or  effects,  as 
4lie  Commissioners  shall   direct.     Ak>d   I    do  vukther  or- 
-Bi&B,  That  upon 'applieatifon '  to  the   major  part  of  the  com* 
missiouers  named  in  any  commission  of  bankruptcy,  by  any  per- 
son or  persons  ? claiming  to  be  a  mortgagee    or   mortgagees  of 
any  part  of  the  bankrupt's  estate  or  effects,    the    said   commis- 
'«oners  shall  proceed  to  enquire  whether  such  person  or  persons 
is  or  are  a  mor^gee  or  mcirtgagees  of  any  part  of  the  bankrupt's 
estate  or  effects,  and  for  what  consideration,  and  omder  what  cir- 
cumstances; and  if  the  conimissioners  'shall  find  such  person  or 
persons  is  or  are  a  mortgagee  or  mortgagees  of  any  part  of  the 
bankrupt's  estate  or  effects,  and  no  sufficient  objection  shall  ap- 
pear to  the  title  of  such  mortgagee,  or  to  the  sum  claimed  by 
bim  or  them  under  such  mortgage  or  mortgages,  that  the  com- 
missioners do  then  proceed  to  take   an  account  of  the   princi- 
pal, 
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.paly  interest,  and  costs  due  upon  such  mortgage  or  mortgtgei, 
and  of  tlie  rents  and  profits  of  the  mortgaged  premises  received 
bj  such  mortgagee  or  mortgagees^  or  by  any  other  person  or 
persons,  by  his,  ibeir,  or  any  of  their  order,  or  for  his,  their,  or 
any  of  their  use,  in  case  such  mortgagee  or  mortgagees  shall  have 
been  in  possession  of  the  mortgaged  premises,  or  of  any  part 
1  thereof;  and  that  the  commissioners  do  then  cause  due  notice 
L  ^^1  J  to  be  given  in  the  London  Gazette^  and  in  such  other  of  the 
public  papers  as  they  shall  think  fit,  when. and  where  the  said 
mortgaged  premises  are  to  b^  sold  before  them,  or  by  public  auc- 
tion at  any  other  place  or  places,  if  they  shall  so  think  fit ;  aod 
that  such  sale  be  made  accordingly.  And  I  do  furtiiei 
ORDER,  That  all  proper  parties  do  join  in  the  conveyance  or 
conveyances  to  the  purchaser  or  purchasers,  as  the  said  commis- 
sioners shall  direct.  And  I  do  further  order.  That  the 
monies  to  arise  from  such  aale,  be  applied  in  the  first  place,  in 
payment  of  the  expences  attending  such  sale,  and  then  in  pay- 
jnent  and  satisfaction  of  what  shall  be  foiind  due  to  such  mort- 
gagee or  mortgagees,  for  principal,  interest,  and  costs ;  and  that 
the  surplus  of  the  said  monies  (if  any)  be  paid  to  the  assignees  of 
the  estate  and  effects  of  the  said  bankrupt :  but  in  case  the  monies 
to  arise  from  such  sale  shall  be  insufficient  to  pay  and  satisfy  what 
,shall  be  found  due  to  such  mortgagee  or  mortgagees,  I  do  order, 
That  such  mortgagee  or  mortgagees  be  admitted  a  creditor  or  cre- 
ditors under  such  commission  for  such  deficiency,  and  to  receive  a 
.dividend  or  dividends  thereon,  out  of  the  bankrupt's  estate  or  ef> 
fects,  rateably  and  in  prOpQrtion  with  the  rest  of  the  crediton, 
seeking  relief  under  the  said  commission  ;  but  so  as  not  to  disturb 
any  dividend  or  dividends  then  already  made :  and  for  the  better 
making  such  inquiry,  and  taKiug  such  account  as  aforesaid,  and 
making  a  title  to  such  purchaser  or  purchasers:  I  do  ordei, 
That  all  parties  be  examined  by  tlie  said  commissioners  upon  ia- 
terrogatories  or  otherwise,  as  the  commissioners  shall  think  tit,  and 
do  produce  before  the  said  commissioners  upon  oatli,  all  <  deeds, 
papers,  and  writings,  in  their  respective  custody  or  power,  relating 
to  the  estate  or  effects  of  the  said  bankrupt  or  baukrupts,  as  the 
commissioners  shall  direct  (a). 

Loughborough,  C. 

(a)  It  has  been  decided,  that  a  t»-  that  Uie  Order  does  not  extend  to  m 

cond  mortgagee  cannot  be  compelled  equitable  mortgage.   Ex  parte  Tsylir, 

nnder  this  Order  to  join  in  a  sale.    £x  16  Ves.  454.     Though  Lord  EnkiM 

ptarie  Jackson,  5  Ves.  357.    Ex  pmie  was  of  opinion  that  it  did.    Ex  partt 

Jiimingi^  1  Madd.  Rep.  Sdl.     And  JOraoM,  cit.  ibu  435. 
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A. 


ACCOUNT. 


l.TV/TONEY  belonging  to  wards 
-^^-*-  of  the  Court  cannot  be 
transferred  to  the  Accountant- 
General,  to  tho  credit  of  the 
cause,  until  the  account  is  taken 
before  the  Master.  {Bencraft  v. 
Rich.)  Vol.  I.  Pa^c  66 

2.  An  account  settled  ten  years  be- 
fore the  bill  filed,  though  con- 
taining very  gross  items ^  shall  not 
be  opened ;  but  the  plaintiiT  per- 
mitted to  surcharge  and  falsify. 
(Brotonell  v.  BrownelL)       II.  02 

3.  \1^1iere  the  account  is  incidental 
to  the  plaintiff's  title,  the  defend- 
ant must  set  it  forth.  (Ilallv, 
Noyes.)  III.  483 

4.  Tliere  may  be  a  decree  for  an 
account,  without  declaring  the 
will  well  proved.  (Fitzherbert  v. 
Fitzherhert.)  IV.  231 

5.  Where  a  party  has  laid  by  a  great 
length  of  time,  and  suffered  an 
estate  to  be  distributed,  ho  shall 
not  have  an  account.  (Hercyv, 
Dinu'oody,)  ib.  257 

6.  An  account  of  rent  only  ordered 
for  six  years  prior  to  the  bill 
being  filed.  (Jlercy  v.  Ballard,) 

ib.  468 
Vol.  IV.  H 


7.  The  account  of  rents  and  profits 
in  a  doubtful  case,  only  directed 
from  the  time  of  the  bill  being 
filed.  (.Fordcrw  Wade.)   IV.  520 

ACCOUNTANT-GENERAL. 

See  Account. 


ADEMPTION. 

1,  Rcnv;'^!  of  goods  (except  in  a 
case  of  necessity)  will  be  an 
ademption  of  a  gift  of  the  goods 
by  will.  {Green  v.  Symonds.) 

1.129,  n. 

2.  Where  a  father  gives  a  sum  to 
his  daughter  by  will,  and  after- 
wards gives  an  equal  sum  as  a 
portion,  it  is  to  be  presumed  an 
ademption;  and  a  conversation, 
in  order  to  repel  the  presumption, 
must  clearly  refer  to  the  will. 
(^Ellison  V.  Cookson.)  III.  61 

See  Legacy.  Rkvocation.  Sa- 
tisfaction. WlLU 

AGENT. 
See  Fraud.    Interest. 

AGREEMENT. 

1.  An  agreement  for  an   annuity, 

to  be  paid  during  the  joint  lives     ^ 
H  -  ^^ 
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of  plainti IT  and  his  uncle,  for  a 
sum  to  be  paid  on  the  death  of 
the  uHcle  without  issue,  and  the 
annuity  paid  during  the  uncle's 
life.  Bill  to  set  it  aside  dismissed. 
{Hcfdey  v.  Axe.)  II.  17 

2.  Previous  to  her  marriage,  a 
widow  entered  into  an  agreement 
(without  seal  or  stamp)  that  her 
property  should  go  to  the  survi- 
vor for  life.  She  being  seised  of 
a  reversion  in  fee  (subject  to  an 
estate  tail  and  a  trust  term  for 
securing  annuities,  which  deter- 
mined in  the  life-time  of  the  hus- 
band surviving  the  wife)  he  is 
entitled  for  life  in  equity.  (Hodf- 
den  V.  Lloyd,)  ib.  534 

3.  Agreement  previous  to  marriage 
that  the  wife  shall  have  power  to 
make  a  will,  will  not  make  valid  a 
will  made  previous  to  the  marri- 
age, though  subsequent  to  the 
agreement.  (S.  C.)  ib. 

See  Baron  and  Femb.  Bill  for 
Specific  Performance.  Mar- 
riage. 

ALLOWANCE. 

1.  A  special  direction  to  the  Master, 
in  settling  an  allowance  to  an 
eldest  son,  to  considtir  the  birth 
of  a  posthumous  child,  refused. 
{Burnett  v.  Burnett.)  I.  179 

2.  Made  to  a  solicitor,  employed  by 
the  mother  of  an  infant,  in  re- 
ceiving rents  which  wfxe  in  dan- 
ger of  being  lost,  given  as  a  just 
allowance  to  the  mother,  sup- 
posing her  the  accounting  party. 
{Stewart  V.  Hoare.)  II.  003 

See  Maintenance.  Far  Bank- 
rupt's Allowance,  gee  Bank- 
rupt. 

AMENDMENT. 

Plaintiff  amends  his  bill  several 
times,  he  shall  not  pay  taxed 
costs,  but  20s.  only*  {Lord  Mas- 
sarene  v.  Lindon.)  II.  291 


AMERICAN  LOYALIST. 

A  creditor,  having  it  in  his  power 
to  obtain  warrants  for  payment  of 
an  American  loyalist's  debt  out  of 
his  estate  there,  is  bound,  on  being 
referred  to  that  property  by  the 
defendant,  to  make  it  available  as 
far  as  he  can;  but  where  the 
creditor  is  not  informed  of  that 
property,  no  laches  can  be  im- 
puted to  him;  he  therefore  shall 
not  be  restrained,  by  injunction, 
from  prosecuting  his  suit  here ; 
although  the  debtor  shall  have 
liberty  to  make  use  of  the  cre- 
ditor's name  to  obtain  the  war- 
rants to  make  them  available  as 
far  as  may  be.  {Peters  v.  Erving.) 

in.54 

See  Equity. 

ANNUITY. 

1.  An  annuity  given  to  testator's 
wife  for  life,  and  then,  after 
certain  interests,  to  remain  to  the 
testator's  eldest  son,  and  the  heirs 
male  of  his  body,  remainder  to 
his  (testator's)  next  eldest  son, 
and  his  heirs  male;  the  eldest 
and  two  other  sons  died,  living 
the  wife : — ^this  is  not  personal 
estate  vesting  absolutely  in  the 
eldest  son,  nor  does  it  vest  in  the 
fourth  son,  as  an  executory  devise, 
but  the  annuity  being  exhausted, 
sinks  irto  the  residuary  estate  of 
the  testator.  {Turner  v.  Turner.) 

1.316 

2.  An  annuity  charged  upon  the 
post-office,  until  a  sum  should  be 
paid  to  be  laid  out  in  land^  is  a 
mere  personal  annuity,  and  passes 
by  grant  or  transfer.  {JBoldemetse 
V.  Carmarthen.)  ib.  377 

3w  But  evidence  shall  be  let  in  of 
the  state  of  the  testatrix's  pro- 
perty, to  shew  she  could  only 
mean  a  gross  sum  to  that  amount. 
{Fonnereau  v.  Poyntz.)      ib.  472 

4.  A  gift,  by  will,  of  stock  in  long 
annuities,  prima  facie ^  meant  so 

nach 
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much  a  year.  (Stafford  r.  Horton.) 

1.482 

5.  For  the  joint  lives  of  plaintiff  and 
his  uncle,  for  a  sum  of  money 
to  be  paid  on  the  death  of  the 
uncle  without  tsnce,  and  the  an- 
nuity paid  daring  the  uncle's  life, 
bill  to  set  it  aside  dismissed. 
{Henley  v.  Axe.)  II.  19 

6.  Grant  of  an  annuity  for  four  years 
purchase  set  aside  for  inadequacy 
of  price.  (Heathcote  v.  Paigium,) 

ib«  167 

7.  Tenant  in  tail,  in  equity,  is  within 
the  exception  in  the  annuity  act^ 
17  Geo,  3.  as  to  the  annuity  being 
registered.  (Shrapnel  v.  Vernon.) 

ib.  268 

8.  Grant  of  annuities  at  six  years 
purchase,  where  the  grantee  was 
accountable  to  the  grantor  for  the 
price  obtained  for  an  estate  of 
which  he  was  trustee  to  sell  for 
payment  of  debts,  set  aside. 
(Fox  V.  Mackreth.)  ib.  400 

See  Fraud.  Parol  Evidence. 
Fraud. 

ANNUITY  ACT. 

1.  The  warrant  of  attorney  to  con- 
fess judgment,  is  an  assurance 
within  the  annuity  act,  17  Geo»  3. 
therefore,  if  the  memorial  enrolled 
does  not  recite  it,  the  memorial, 
and  all  subsequent  proceedings, 
are  void.  (Davidson  v.  Foley.) 

III.  598 

2.  The  Court  will  not  suffer  the 
cause  to  stand  over  to  enrol  a 
new  memorial.  (S.  C.)  ib. 

3.  But  a  memorial  of  a  contract  to 
give  good  and  sufficient  landed 
security,  for  payment  of  an  an- 
nuity, as  a  consideration  for  the 
conveyance  of  a  real  estate,  need 
not  be  inroUed.  (Jackson  v.  Le- 
ver.) ib.  605 

4.  A  grant  of  a  certain  sum  out  of 
dividends,  to  which  a  feme  co- 

u 


vert  is  entitled  to  her  separate 
use,  is  an  annuity  within  the  act, 
and  must  be  inrolled.  (Hood  v. 
Burltmi.)  IV.  121 

5.  The  memorial  must  recite  all 
the  interest  of  tlie  parties,  and 
all  the  instruments  by  which  it 
is  secured,  or  the  default  will  be 
fatal.  (S.C.)  ib. 

6.  The  memorials  of  grants  of  an- 
nuity must  set  out  all  the  secu- 
rities, and  the  whole  transaction. 
(Ihike  o/BoUon  v.  William.) 

ib.297 

7.  So  of  assets  of  part  of  a  subsisting 
annuity.  (S.  C.)  ib» 

8.  Where  this  is  not  tho  case,  the 
Court  would  not  order  a  return 
of  purchase  money  out  of  arrears 
in  Court.  (S.C.)  ib. 

ANSWER. 

1 .  Upon  motion  for  time  to  answer, 
the  defendant  puts  in  a  plea :  it  is 
a  sufficient  compliance  with  the 
order.    (RoberU  v.  Hartley.) 

1.56 

2.  An  answer  only  denying  com- 
bination, is  not  a  compliance 
with  an  order  for  time  to-plead» 
answer,  or  demur,  but  not  to 
demur  alone.  (Lee  v.  Pascoe.) 

ib.78 

3.  An  answer  shall  not  be  amended 
after  an  indictment  for  perjury 
preferred  or  threatened,  in  order 
to  avoid  the  indictment.  (Vemey 
V.  Macnamara.)  ib.419 

4.  When  sums  are  specifically 
charged  in  the  bill  to  have  been 
received  by  tho  defendant,  he 
must  answer  specifically ;  and  it 
is  not  enough  to  refer  to  a  sche- 
dule. (Hepburn  V.  Durand.) 

ib.  503 

5.  Where  a  foreigner  puts  in  an 
answer  in  his  own  language,  a 
sworn  translation  must  be  filed 
with  it.  (Simmonds  v.  Countess  du 
BarrL)  ib.  263 

H  2  0.  After 
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e.  After  an  order  that  a  bill  be  taken 

pro  confesso,  merely  putting  in  an 

answer  is    not  sufficient  to   set 

aside  tbe    order.      {WiUiams  v, 

Thompsm.)  II.   279 

7.  Where  a  defendant  has  answered 
all  the  circumstances  respecting 
his  own  interest,  he  shall  not  be 
compelled  to  answer  further  cir- 
cumstances in  the  bill.  {Newman 
V.  Godfree.)  ib.  832 

8.  Ifa  defendant  submits  to  answer, 
where  he  might  plead  or  demur, 
h%  must  answer  fully.  (Hall  v. 
Noyei.)  III.  483 

See  Assets.  Demurrer.  Evi- 
dence. Exceptions.  Parties. 

APPEAL. 

An  appeal  shall  not  be  for  costs 
only.  ( Wirdman  r.  Kent.)  I.  140 

APPOINTMENT. 

Legacy  to  A.  for  life,  then  to  such 
children  as  she  should  appoint; 
in  default  of  appointment,  it  shaH 
go  equally.  (  Wittgy,  Boddington,) 

III.  95 

See  Feme  Covert.  Power.  Re- 
vocation.   Terms  for  Years, 

APPORTIONMENT. 

Dividends  of  money  in  the  funds, 
shall  not  be  apportioned.  (Rash- 
high  V.  Master.)  III.  99 

See  Renewal  of  Leases.    Rent. 

APPROPRIATION. 

1.  Legacy  left  to  A.  on  marriage  with 
consent,  and,  till  the  marriage, 
interest  to  be  paid  at  3  per  cent. ; 
the  executrix  lays  it  out  in  the 
funds,  and  conveys  it  to  trustees 
to  pay  the  legacy,  with  interest 
at  3  per  cent,  and  to  pay  the 
surplus  interest  to  her;  this  is  not 
an  appropriation  binding  on  the 


legatee;  and  ilie  stocks  haring 
sunk  in  value,  the  executrix's 
estate  shall  make  it  good.  {Cooper 
V.  Douglas.)  II.  231 

2.  Money,  part  of  a  residue,  was 
laid  out  by  trustees,  (with  a  trifling 
addition)  in  the  funds;  though 
there  was  a  gift  over  in  certain 
events,  it  is  a  good  appropriation. 
{Hutcheson  v.  Hammond.) 

III.  128 

ARBITRATION. 
See  PlEA. 

ASSETS. 

1.  Testator  directed  that  all  his  es- 
tates should  be  sold,  and  after 
payment  of  certain  sums,  the  re- 
mainder to  be  vested  in  his  execu- 
tors for  the  payment  of  debts :  the 
money  arising  from  the  sale,  held 
to  be  equitable  assets.  {Netcton  v. 
Bennet.)  1. 135 

2.  Devise  to  executors  to  sell  and 
apply  the  money  to  payment  of 
debts,  the  assets  are  equitable. 
{Silk  V.  Prime.)  ib.  138,  n.  f 

3.  An  admission  of  assets,  by  the 
executor's  answer,  is  waived,  if 
the  plaintiff  goes  to  an  account 
before  the  Master.  {Wall  v. 
Bushby.)  ib.  484 

4.  Devise  to  sell  for  payment  of 
debts,  the  residue  to  bo  part  of 
the  personal  estate;  equitable 
assets.     (Batson  v.  Lindegrcen.) 

II.  94 

See  Reversion. 

ASSETS,  Admissim  of. 

Defendant,  executor  of  a  receiver, 
admitted  assets  to  pay  rents  re- 
ceived by  his  testator :  the  bill 
was  amended,  by  a  charge  that 
the  testator  made  interest.  The 
executor  not  answering  the 
amended  bill  a  decree  was  made 
that  he  should  pay  interest  made 

by 
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hy  bis  testator ;  and  on  rehearing 
held  bound  by  the  admission. 
{Faster  v.  Faster.)  II.  616 

ASSETS,  Equitable. 

Court  will  not  marshal  assets  for  a 
charity.     {Makeham  r.  Hooper.) 

IV.  163 

See  Equitable  Assets. 

ASSETS,  Marshalling. 

Testator  ordered  that  his  executors 
should  possess  his  estates  and 
substance  to  pay  his  debts,  and 
gave  legacies;  the  assets  shall  be 
marshaiied.  (Foster  v.  Cooke,) 

III.  347 

ATTACHMENT. 

On  a  subpoena  served  abroad.  (Scott 
V.  Hough.)  IV.  213 

ATTORNEY  and  CLIENT. 

An  attorney  cannot  take  a  bond  of 
his  client  for  unliquidated  costs, 
but  though  settled  by  bond  and 
mortgage  they  may  be  taxed. 
{Nctomanv.  Payne.)         IV.  350 

AWARD. 

1.  Exceptions  do  not  lie  to  an 
award.  (Price  v.  JVilliams.) 

III.  163 

2.  Award  and  release  pleaded  to  a 
bill  to  open  an  account :  the  plea 
ordered  to  stand  for  an  answer. 
(Burton  v.  Ellington.)         ib.  196 

3.  The  time  for  making  an  award 
was  on  or  before  the  1st  day  of 
Michaelmas  'term,  it  was  after- 
wards enlarged  till  the  1st  day  of 
Hilary  Term  :  an  award  made  on 
the  1st  day  of  Hilary  Term  is 
good.  (Knox  V.  Simmomls.)  ib.  358 


4.  Where  there  is  a  non-pef  form- 
ance,  the  proper  motion  is,  that 
the  party  stand  committed,  and 
the  service  must  be  personal. 
(Knox  V.  Simmonds.)       III.  358 

5.  Exceptions  will  lie  to  an  award : 
but  they  must  be  to  matters  on 
the  face  of  it  (Dick  v.  Miltigan.) 

IV.  117 

6.  But  these  exceptions,  upon  a  re- 
hearing, over-ruled,  the  drder 
being,  that  the  award  should  be 
final.  ib.  536 


B. 

BANKER. 

See  Bankrupt. 

BANK  OF  ENGLAND. 

1.  The  question  being  whether  the 
plaintiflT  has  a  lien  upon  stock; 
the  Court  will  not  order  the  Bank 
to  permit  a  transfer.  (Birch  v. 
Corbyn.)  I.  571 

2.  The  Bank  being  made  parties  to 
discover  what  sum  an  executrix 
had  transferred  into  her  own 
name,  ought  not  to  be  brought  on 
to  a  hearing.  (Williams r.  Wil- 
liams.) II.  87 

3.  Stock  in  the  Bank  being  given 
to  A.  for  life,  and  afterwards  to 
B.  and  A.  having  bought  ^.'s  re- 
mainder, they  jomed  in  an  appli- 
cation to  the  Bank  to  permit  a 
transfer;  the  Bank  refusing,  a 
bill  was  filed :  the  Bank  ordere^ 
their  costs.  (Pearson  v.  the  Bank 
ofEngland.)  ib.*529 

4.  Though  a  residue  is  specifically 
devised,  the  Bank  has  no  right  to 
restrain  the  executor  from  trans- 
ferring the  funds.  (Bank  of  Eng* 
land  V.  Moffat.)  Ill,  260 


BANKRUPT. 
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BANKRUPT. 

.  A  conrejance  of  all  a  man's 
goods  as  a  secarity,  (he  being  at 
that  time  solvent)  was  thought  by 
the  Lord  Chancellor  no  act  of 
(bankruptcy,  and  the  jury  having 
found  the  party  a  bankrupt,  a  new 
trial  was  awarded :  but  upon  a 
second  trial,  u  case  reservea,  and 
argument  in  B.  R.  it  was  held  to 
be  an  act  of  bankruptcy.  (Hauel 
▼.  Simpson,)  I.  09 

2.  A.  having  made  an  insurance  for 
the  benefit  of  JS.'s  testator,  pledged 
the  policy  with  the  broker  for 
his  own  debt :  this  is  not  a  frau- 
dulent leaving  of  the  policy 
in  il.'s  hands  by  B/s  testator. 
{Falhener  v.  Case^  ib.  125 

3.  il.  in  order  to  renew  a  lease, 
borrowed  half  of  the  fine  of  a  tra- 
der, and  gave  a  note  to  repay  it, 
unless  by  will  she  should  give  the 
estate  to  one  of  his  children :  she 
by  will  gave  it  to  his  daughter ; 
the  father  became  bankrupt :  the 
assignees  held  to  be  entitled  un- 
der 1  J.  1.  c.  16.  {Fryer  v.  Flood.) 

ib.  160 
4L  A  farmer  taking  the  soil  off  the 
waste  to  make  bricks,  and  after- 
wards paying  a  consideration  for 
it,  is  a  trader  within  the  bank- 
rupt laws.  {Ex  parte  Harrison.) 

ib.  173 

lb  So  of  renting  brick  ground  only, 

independantofthefarm.  {Parker 

V.  Wills.)  ib.B.t 

|3.  Annuity  creditors  not  allowed  to 

prove  their  debts,  but  upon  the 

consent  of  the  other  creditors  at 

a    special  meeting.     {Ex  parte 

Gator.)  ib.  267 

Tp  Nor  unless  the  bonds  were  for- 

,  feited  at  law.  {Ex parte  Burrotv.) 

ib.  26a 
^1  Pledge  of  a  lease  by  a  person 
who  afLo^wardH  becomes  bank- 
rupt, carried  into  execution 
against  the  assignees.  {Russcl  v. 
BusseL)  ib.  2Cy,n.  t 


9«  Evidence  of  a  bankrupt  who  had 
his  certificate  and  allowance  ad- 
mitted to  decrease  the  fund.  {Rns- 
sel  V.  Russel.)  I.  269 

10.  Where  a  party  has  clear  sepa- 
rate demands  on  a  bankrupt,  he 
may  sue  for  one,  and  oome  under 
the  commission  for  the  other; 
but  not  if  they  are  only  diflerent 
securities  for  the  same  debt  {Ex 
parte  Crinsoz,)  ib.  270 

11.  An  assignee  keeping  money  un- 
necessarily in  his  hands,  and 
using  it  in  his  trade,  shall  pay 
interest  for  it.  {Treves  ▼.  Toums^ 
kend.)  ib.d84 

12.  FaUier  being  seised  of  an  estate 
for  life,  remainder  to  the  son  in 
fee,  they  join  in  a  mortgage ;  the 
father  becomes  bankrupt,  and  the 
mortgagee  files  his  bill  of  fore- 
closure, and  the  estate  is  ordered 
to  be  sold ;  the  son  cannot  prove 
the  value  of  his  remainder  as  a 
debt  under  the  commission,  {Kit" 
tear  v.  Raynes.)  ib, 

13.  Sums  secured  under  a  marriage 
settlement,  are  proveable  under 
a  commission  of  bankrupt,  so  hr 
as  ihey  are  certain,  (Ex  parte 
MUford.)  ib.  808 

14.  Debts  upon  the  insurance  of 
ships  are  only  proveable  against 
the  separate  estate  of  the  partner 
who  signs  the  policy ;  the  insur- 
ance by  a  partnership  being 
against  the  6  Geo.  1.  c.l8.  {Ex 
parte  Angerstcin,  and  Ex  parte 
Lee.)  ib.  300, 400 

15.  The  bankrupt's  allowance  shall, 
in  the  case  of  partners,  be  divided 
between  them  in  the  proportions 
in  which  their  respective  effects 
have  contributed  to  the  payment 
oif  the  debts.    {Ex  parte  I^ate.) 

ib.452 

16.  Joint  creditors  admitted  to 
prove  their  debts  on  the  separate 
estate  of  one  partner,  (there  being 
no  joint  estate.)  {Ex  parte  Hoy- 
den.) ib.  454 

17.  Joint 
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17.  Joint  creditors  admitted  to 
prove  agaiost  the  separate  estate 
by  consenU    {Ex  parte  Cobham.) 

1.576 

18.  A  partnership  debt  may  be 
proved  under  a  separate  commis- 
sion. {Hodgson f  ex  parte.)     II.  5 

19.  S.  P.  {Page,  ex  parte.)  ih.  \\9 

20.  S.  P.  {Flinhtmyexparte.yxh.  120 

21.  Where  a  partnership  between 
bankrupts  commenced  at  different 
times,  separate  accounts  of  each 
partnership  fund  directed.  {Mar- 
lin,  ex  parte.)  ib.  15 

22.  Bankrupt*8  petition  for  a  meet- 
ing to  take  his  surrender,  he 
baring  gone  abroad,  where  he 
swore  he  was  detained  by  illness, 
dismissed,  it  being  sworn  on  the 
other  side  that  he  was  apparently 
well.  (  White,  ex  parte.)         ib.  47 

23.  So  where  bankrupt  has  been 
committed.    {Graham,  ex  parte.) 

ib.  48 

24.  Petition  by  a  creditor  to  stay 
certificate,  that  he  might  prove 
a  debt,  not  accounting  for  not 
having  applied  before,  dismissed, 
{Adams,  ex  parte.)  ib. 

25.  Bankrupt's  petition  for  a  meet- 
ing to  take  surrender,  the  bank- 
rupt having  been  prevented  from 
surrendering  by  ulness,  allowed. 
{Bould,  ex  parte,)  ib.  49 

26.  After  a  dividend ,  fresh  creditors 
coming  in  shall  only  be  paid  sub- 
sequent dividends  pari  passu  with 
those  who  have  proved  before  : 
but  if  the  assignees  have  paid 
other  creditors  differently,  they 
must  let  those  creditors  in  for  the 
first  dividend.    {Long,  expmrte.) 

ib.50 
27«  Commissioners  in  the  country 
can,  on  no  account,  take  more 
than  20s.  for  each  sitting.  {Paget, 
ex  parte.)  ib. 

28.  A  commission  of  bankrupt 
having  issued  against  a  married 
woman,  on  a  tracing  before  mar- 
riage, supeiseded.  {Mear,  ex 
parte.)  ib.  263 


29.  Money  decreed  to  be  paid  to 
a  person  who  became  bankrupt, 
ordered  to  be  paid  to  the  assignee 
(the  sum  being  small)  on  the  pe- 
tition of  the  bankrupt,  without  a 
supplemental  bill  being  filed. 
(Setcole  V.  Healey.)  II.  822 

30.  Money  of  the  wife  is  by  settle- 
ment to  be  lent  to  the  husband, 
on  bond  at  4  per  cent,  but  no 
interest  to  be  taken  till  he  should 
decline  trade,  then  the  interest  to 
be  paid  to  him  for  life;  remainder 
to  the  wife  for  life  ;  remainder  to 
the  children.  The  husband  be- 
comes a  bankrupt ;  the  assignees 
are  entitled  to  the  interest  during 
his  life.  {Stratton  v.  Hale.) 

ib.  490 

31.  A  real  and  personal  fund  was 
ordered  to  be  converted  into 
money;  the  produce  to  be  paid 
to  the  wife  of  the  bankrupt  for 
life,  without  further  disposition. 
The  third  part  of  the  personal 
estate  (which  belonged  to  the  wife 
as  one  of  the  next  of  kin)  was  so 
vested  in  her,  on  the  death  of  the 
testator,  as  to  goto  the  husband's 
assignees,  and  is  not  a  new  in- 
terest arising  to  him  upon  her 
death.  {RoMnson  v.  Taglor.) 

ib.  589 

32.  Creditor  of  one  partner,  on  bond 
for  money  which  came  to  ^e  use 
of  the  partnership,  may  prove 
against  the  joint  or  separate  fund. 
{Clowes,  ex  parte.)  ib.  593 

33.  Where  a  bankrupt  is  executor, 
and  money  of  his  testator  comes 
to  the  hands  of  the  assignees^  he 
shall  be  admitted  a  creditor  for 
that  money,  but  the   dividends 

,  shall  be  paid  into  the  Bank,  for 
the  use  of  the  creditors  of  the 
deceased.    {Leeke,  ex  parte.) 

ib.596 

34.  Costs  arising  from  the  protest 
of  bills  of  exchange,  shall  be 
proved  isinder  a  commission  of 
bankruptcy  only  when  incurred 
anteccdont  to  the  act  of  bank- 
ruptcy 
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mptcy  (where  the  date  of  such 
act  is  ascertained)  not  to  the  issu- 
ing of  the  commission.  (Moore, 
ex  parte.)  II.  697 

35.  Testator,  uncle  to  the  bankrupt, 
forgave  him  a  debt  of  £1,000  on 
condition  he  should  pay  his  sister 
£60  a  year ;  if  he  failed  in  punc- 
tual payment,  his  executrix  to 
call  in  the  money :  this  is  a  debt 
proveable  under  the  commission. 
{English,  ex  parte.)  ib.  610 

%.  An  engagement,  otherwise  than 
by  indorsement,  to  warrant  pay-* 
ment  of  a  bill  of  exchange,  will 
not  enable  the  holder  to  prove  it 
under  a  commission  of  bank- 
ruptcy. (Harrison,  ex  parte,) 

ib.  615 

37.  Where  the  indorser  of  a  bill  of 
exchange  becomes  bankrupt,  and 
the  holder  proves  his  bill  under 
the  commission,  and  afterwards 
compounds  it,  and  discharges 
the  acceptor  without  notice  to  the 
assignees  of  the  indorser,  he  also 
.  discharges  the  indorser's  estate, 
and  the  proof  of  his  debt  must  be 
expunged.  (Smith,  ex  parte.) 

III.  1 

^8.  Creditor  obtaining  goods  of  his 
debtor  just  before  bankruptcy, 
shall  not  prove  for  the  residue 
without  accounting  for  the  goods 
so  obtained.  (Ex  parte  Ejusdem.) 

ib.  46 

39^  Creditor  admitted  to  ^rove 
costs  taxed  after  commission,  on 
verdict  obtained  before.  (Simpson, 
ex  parte.)  ib. 

40,  Creditor  borrows  money,  which 
he  afterwards  pays  with  interest, 
after  a  secret  act  of  bankruptcy ; 
the    loan  repaid    considered  as 

.  never  borrowed,  and  he  shall 
prove  his  whole  debt.  (Congalton, 
€9  parte.)  ib.  47 

41.  The  estate,  if  sufficient,  shall 
pay  interest  for  debts  which  bear 
it,  but  not  if  it  will  break  in  upon 
the  allowance.  (Morris,  ex  parte,) 

ib.  79 


42.  Arresting  the  bankrupt  before 
commission,  and  keeping  him  in 
execution  after,  is  an  election  not 
to  proceed  under  the  commission. 
(  Warder,  ex  parte.)  III.  191 

43.  S.  P.   (Ex  parte    Cator.) 

ib.  216 

44.  K.  and  S.  being  trustees  of 
money  in  the  funds,  sell  it  for  the 
benefit  of  S.  who  dies  insolvent; 
K,  becomes  bankrupt;  the  per- 
son interested  in  the  funds  may 
prove  against  the  estate  of  K. 
the  value  of  the  funds  at  the  bank- 
ruptcy ;  though  S.'s  estate  bo  first 
liable.  (Shakeshafi,  ex  parte,) 

ib'l97 
45..  Where  thebankrupt  and  another 
are  executors  of  a  creditor  of  the 
bankrupt,  the  Court  will  permit 
the  other  executor  to  prove  the 
debt,  though  there  be  a  suit  de- 
pending in  the  Ecclesiastical 
Court  as  to  the  executorship. 
(John  Shakesluift,  ex  parte.) 

ib.  198 

46-  The  pledgee  of  a  bill  of  ex-« 

change    (though  for  part  only) 

may  prove    the  whole   amounL 

(Crossley,  ex  parted  ib.  237 

47.  Two  assignees  of  a  bankrupt, , 
one  solvent,  the  other  a  bankrupt, 
with  a  partnership,  to  which  he 
has  advanced  money,  which  he 
had  as  assignee ;  the  solvent  as- 
signee cannot  prove  this  under 
the  joint  commission,  there  being 
no  contract  with  him.  (Apsey,  ex 
parte.)  ib.  265 

48.  Bankers  receive  and  pay  money 
%  on  account  of  a  bankrupt,  after 

notice  of  an  act  of  banknlptcy, 
all  the  sums  received  are  so  to 
the  use  of  the  estate ;  and  they 
cannot  set  off  the  payments  made, 
or  be  allowed  to  come  in  as  cre- 
ditors, and  claim  dividends  on 
debts  paid,  which  were  owing 
before  the  act  of  bankruptcy. 
(Hankey  v.  Vernon.)  ib.  313 

49.  There  being  a  surplus  of  a 
bsuikrupts  estate^  interest  al- 
^  lowed 
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lowed  to  creditors,  where,  by 
coarse  of  trading  and  settling  ac- 
counts, interest  was  allowed,  af- 
ter a  certain  credit  {Chnmpioiij 
tx  parte.)  III.  430 

l»0.  Whore  there  is  a  joint  com* 
mission  against  partners,  aiid  a 
separate  commission  against  one, 
the  assignees  having  taken  pos- 
session of  the  whole  fun<(,  must 
divide  it  among  the  joint  credi- 
tors; and  the  separate  bond  cre- 
ditors of  the  other  partner  can- 
not claim  against  them.  {Ilankey 
V.  Garratt.)  ib.  457 

61.  A  surrentlor  of  a  copyhold  es- 
tate is  not  an  act  of  bank  nip tcy, 
under  1  Jac,  1.  c.  15,  «.  2.  (Cock- 
shott,  ex  parte.)  ib.  502 

62.  Where  there  is  a  bond  of  in- 
demnity, and  tlie  petitioners  have 
paid  part  before  bankruptcy  and 
part  after,  they  may  prove  the 
whole.  (S.  C.)  ib. 

-63.  Interest  allowed  to  be  proved 
on  the  bankrupt's  note  to  bankers 
not  reserving  interest,  there  be- 
ing a  surplus  of  the  bankrupt's 
estate  after  payment  of  20^.  in 
the  pound.  {Hankey,  ex  parte.) 

ib.  584 

M.  Tenant  in  tail  makes  a  mort- 
gage, with  covenant  for  further 
assurance,  and  becomes  bank- 
rupt, his  assignees  are  bound  by 
the  covenant*  {Pye  v,  Daulraz.) 

ib.  595 

65.  A  creditor  having  proved  under 
a  commission  and  received  a  di- 
vidend, in  order  to  proceed  at 
law  against  the  bankrupt  or  hif 
bail,  must  refund  the  dividend. 
{WkU€,  ex  parte.)  IV.  114 

66.  Commission  of  bankruptcy  su- 
perseded, being  against  an  un- 
certificated bankrupt.  (Brown^ 
ex  parte.)  ib.  210 

67.  Bill  against  the  executor  and 
assignees  of  a  certificated  bank- 
rupt, for  an  account,  the  assig- 
nees demurrcd^and  the  demurrer 


allowed,  the  c?Lecutor  being 
alone  answerable  to  creditors. 
(Utterson  v.  Mair.)  IV.  270 

/ 

See  Legacy.    Pledgb. 


BARGAIN. 

1.  Unreasonable  bargains,  made 
with  an  heir,  <&c.  although  more 
than  of  age,  and  upon  his  own 
offer,  set  aside,  on  what  circum- 
stances and  upon  what  terms. 
(^G  Wynne  v.  Ilea  ton.)  \,  1 

2.  Deeds  entered  into  by  parties 
knowing  tlieir  rigliUare  not  to  be 
set  aside,  thoiigli  upon  inade^ 
quate  consideration.  (^Stevens  v. 
Bateituin,)  ib.  22 

3.  A  fair  settlement  beneficial  to 
the  family  was  not  set  aside, 
although  made  with  tenant  in 
tail,  immediately  upon  hi&  com- 
ing into  possession,  and  at  the 
recommendation  of  (be  father, 
who  took  an  interest  under  tlie^ 
settlement.  {Kinc/iaut  v.  Kino- 
chant.)  ib.  3GD 

4.  Taking  an  annuity  worth  nhie 
years  purchase  at  Gve  years,  ij>  an 
unconscientious  bargain,  and  tho 
Court  will  give  tho  taker  no  as- 
sistance in  a  bargain  for  a  re-pur- 
chase.  (Vaughan  v.  Thomas.) 

ib.  65G 

5.  Leases  for  lives  obtained  by 
agents  of  a  deceased  [)erson  of 
weak  intellects,  upon  inadequate 
considerations,  set  aside.  (Gart- 
tide  V.  Isherwood.)  ib.  558 


BARON  AND  FEME. 

1.  The  wife's  bond  given  jointly 
with  her  husband,  shall  J)ind  her 
separate  property.  {Ilulme  v. 
Tenant.)  I.  16 

2.  What  interests  of  the  wife  so  vest 
in  the  husband^  as  to  vest  in  his 

assignees 
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assignees   upon    a    bankruptcy. 
(SadtUngton  v.  Kinsman,)    I.  44 

3.  Where  trustees  are  interposed, 
the  Court  will  not  authorise  a 
married  woman's  parting  with 
licr  life  interest  in  a  sum  of 
money  upon  examination;  in 
analogy  to  an  examination  on  a 
fine  at  law.  {Fraser  v.  Bailey.) 

ib.  518 

4.  Jewels  of  the  wife,  though  given 
by  the  husband's  will  to  her  for 
life,  shall  not  be  sold  for  pay- 
ment of  the  husband's  debts, 
charged  on  a  real  estate  in  aid  of 
personalty.  {Boynton  ▼.  Park- 
kurst.)  ib.  576 

5.  A  trsuisaetion  between  husband 
and  wife,  relative  to  the  pur- 
chase, by  the  husband,  of  his 
wife's  separate  estate,  but  not 
carried   mto    execution    during 

'  their  lives,  shall  not  be  so  after 
the  death  of  the  parties  :  but  the 
husband's  personal  estate  shall  be 
Gable  for  rents  and  profits  re- 
ceived.  {Pittr.Jackwn,)  II;  51 

4L  A  widow,  before  her  marriage 
with  a  second  husband,  conveys 
ker  fortune  to  trustees,  to  her 
own  use,  the  deed  is  valid  against 
the  second  husband.  {Cknmtess  of 
Strathtnore  v.  Bowes,)         ib.  345 

7.  A  feme  covert  having  a  power, 
hy  articles  of  separation,  to  dis- 
pose of  her  estate,  Quere^  Whe- 
ther her  surrender  of  copyhold 
is  good.  (Compion  v.  Collmson.) 

ib.  377 

IL  A  woman,  previous  to  marriage p 
entered  into  an  agreement  that 
her  property  should  belong  to 
the  survivor  for  life :  this  agree- 
ment, though  without  seal  or 
stamp,  will  give  the  husband  an 
equitable  estate  for  life,  in  lands 
of  which  she  was  seised  in  rever- 
sion. {Hodsden  v.  Ll€yd,)\h.  634 

9.  It  was  part  of  the  agreement 
that  she  should  have  power  to 
dispose  of  her  property  by  will 


made  afier  martiage:  A  will 
made  previous  to  the  marris^e, 
though  subsequent  to  the  agree- 
ment, is  revoked  b^  the  marriage. 
{Hodsden  v.  Lloyd,)  II.  534 

10.  Where  a  feme  covert,  who  is 
abroad,  is  entitled  to  money, 
which  she  consents  shall  be  paid 
to  her  husband,  her  examiDatioB 
and  consent  shall  be  taken  by  a 
magistrate  of  the  place  where  she 
resides,  attested  by  notaries  and 
translated  on  oath«  (Mmei  v. 
Hyde.)  ib.  663 

11.  In  all  applications  for  money 
of  the  wife  to  be  paid  (by  con- 
sent) to  the  husband,  an  affidavit 
shall  be  made  that  there  is  no 
settlement  on  the  marria^. 
(S.  C.)  ib. 

12.  Wife's  affidavit  cannot  be  read 
against  her  husband.  (Sedgwidt 
V.  Watkins.)  III.  11 

13.  Where  a  married  woman  will 
consent  to  have  part  of  her  for- 
tune (in  court)  paid  to  her  hus- 
band, it  must  be  so.  (JDimmoek 
V.  Atkinson.)  ib.  Id5 

14^  Where  a  wife's  estate  is  mort- 
gaged for  the  benefit  of  the  hus- 
band, she  has  a  right  to  stand  as 
a  creditor ;  but  this  may  be  re- 
pelled by  parol  evidence,  to  shew 
her  intention  to  the  contrary. 
(Clinton  r.  Hooper.)  ib.  201 

16.  A  wife's  legacy  (above  100  gui- 
neas) shall  not  be  paid  to  the  hus- 
band without  her  consent  boiag 
taken  (where  she  resides  abroad) 
before  commissi<mers.  {Bowtdil- 
Ian  V.  Adair.)  ib.  237 

16.  A  feme  covert  having  a  settle- 
ment of  real  estate  and  money  in 
the  funds,  the  rent  and  dividends 
to  be  paid  as  she  should^  from 
time  to  time^  direct,  with  a  con- 
tingent remainder,  in  failure  of 
issue,  to  herself,  conTeys  the 
whole  jointly  with  her  husband 
for  payment  of  his  debts,  the 
conveyance  mast  be  carried  into 

execution 
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execution  by  a  Court  of  Equity. 
(Py6i»  y.  Smith.)  III.  340 

17.  Money  ordered  to  be  paid  to 
the  husband  in  right  of  his  wife, 
is  a  vested  interest  in  him.  (Hey- 
gate  ▼.  Annesley.)  ib.  362 

18.  A  leasehold  estate  being  set- 
tled on  the  wife  "  in  lieu  of  dow- 
er/*  is  not  a  bar  of  her  thirds. 
(CresweU  v.  Byron.)  ib. 

19.  Legacy  to  a  feme  covert,  "  her 
receipt  to  be  a  sufficient  dis- 
charge,^ is  equivalent  to  saying, 
**  to  her  sole  and  separate  use." 
(Lee  Y.  Prieavx.)  ib.  381 

20.  Husband  and  wife  levy  a  fine 
on  the  wife's  estate,  and  settle 
the  same  with  power  to  revoke 
and  create  new  uses,  they  join 
in  a  mortgage  term  to  seeuro  a 
sum,  rcdeemaUe  by  the  husband ; 
the  mortgage  was  paid  off,  and 
the  term  assigned  to  a  trustee  to 
such  uses  as  the  husband  should 
appoint;  he  afterwards,  without 
the  wife,  borrows  a  further  sum, 
and  makes  the  term  a  security^ 
and  the  trustee  joins  him  in  the 
assignment:  the  husband,  by 
will,  orders  his  personal  estate 
to  bo  applied  in  payment  of  debts, 
except  thos^  secured  by  the 
mortgaged  estates :  this  is  the 
husband's  debt,  and  shall  be 
paid  out  of  his  personal  estate, 
not  by  the  mortgaged  term. 
{A$Hey  V.  Earl  of  Tanbemlie.) 

ib.545 
91*  Husband  and  wife  agree  that 
the  property  settled  to  her  se- 
parate use,  shall  be  paid  to  the 
husband ;  it  shall  be  carried  into 
execution  in  this  Court.  (EUis  v. 
Atkinson,)  ib.  565 

92.  Articles  of  separation,  by  which 
the  husband  was  to  pay  the  wife 
£100  a  year»  decreed  to  be  per- 
formed at  the  suit  of  the  wife, 
Ithough  the  husband  offered,  by 
Jiis  answer,  to  receivo  her  back. 
XipulA  V.  Guth.)  ib.  614 


23.  A  married  woman  having  se- 
parate property,  agrees  with  the 
landlord  to  pay  an  additional 
rent  for  her  husband's  house,  in 
consequence  of  having  it  better 
fitted  up.  She  dies,  and  the  hus- 
band files  a  bill  for  the  return  of 
the  money,  and  to  have  the 
agreement  delivered  up  as  frau- 
dulent on  him.  Bill  dismissed. 
(Masters  v.  Fuller.)  IV.  19 

24.  Interest  of  a  fund  in  Court  or- 
dered to  be  paid  to  the  wife,  the 
husband  being  in  a  state  of  im- 
becility of  mind.  (Bird  v.  Le 
Fevre.)  ib.  100 

25.  A  feme  covert  being  entitled  to 
the  interest  of  funds  for  life,  her 
husband  makes  a  general  assign- 
ment for  the  benefit  of  creditors, 
the  assignees  shall  not  take  the 
dividends,  without  making  a  pro- 
vision for  the  wife.  (Pryor  v. 
mU.)  ib.  139 

20.  Husband  receives  interest  of 
wife's  separate  property,  her  re- 
presentatives shall  have  no  ac- 
count.   (Squire  v.  Dean.)  ib.  326 

27.  Husband's  assignment  of  wife's 
property  will  not  bar  her  equity. 
(Pope  V.  Crashaw.)  ib. 

28.  Wife's  fortune  was  settled,  but 
BO  provision  made  for  payment 
of  the  interest  during  coverture. 
She  left  Ihs  house,  and  afterwards 
lived  in  adultery ;  on  bill  filed  by 
the  husband  to  be  paid  the  divi- 
dends, the  Court  would  not  de- 
cree payment  without  a  provision 
for  the  wife,  but  ordered  future 
dividends  to  be  paid  into  Court. 
(Ball  V.  Montgomery.)      ib.  339 

29.  In  an  account  of  dividends  of 
the  wife's  separate  property  re- 
ceived by  the  husband,  consider- 
•ration  should  bo  had  of  his  extra 
expence  in  her  maintenance^  in 
consequence  of  her  being  a  luna- 
tic. (Attorney-General  v.  Pam- 
tker.)  ib.  409 

See  Infant.    Power. 

BIDDING, 
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BIDDIXG,  opened. 

Upon  a  sale  in  tliis  Court,  the 
bidding  may  be  opened,  even  a 
second  time,  where  the  report  of 
the  purchaser  has  not  been  con- 
firmed ;  but  shall  not  be  opened 
at  all,  if  the  report  has  been 
confirmed.  (Scott  v.  Nesbit.) 

III.  475 


BILL 

1.  Will  not  lie  against  several  for  a 
mere  legal  demand,  on  account 
of  the  death  or  bankruptcy  of 
some  of  the  parties.  {Hoare  v. 
Contencin.)  I.  27 

2.  Bill  by  a  tutor  for  an  annuity^ 
claiming  it  as  a  debt  under  a  de^ 
vise  for  payment  of  debtt^by  bond, 
mortgage,  or  simple  contract ,  the 
only  evidence  being  letters  re- 
ferring Co  an  annuity,  but  not 
■tating  its  duration,  dismissed. 
{Jameson  v.  Skipvoith,)        ib.  34 

3.  Bill  will  not  lie  for  one  parish 
against  another,  to  ascertain 
boundaries.  (St,  Luk^s  Parish 
V.  St^  Leonard's.)  ib.  40 

4.  BiU  will  not  lie  to  compel  an  hos- 
pital to  renew  a  lease  upon  pay- 
ment of  a  fine  of  one  year's  rent. 
{Somerville  v.  Chapman.)    ib.  61 

6.  Will  lie  for  a  discovery  of  mat- 
ter to  constitute  a  defence  to  an 
action  at  law.  {Bishop  of  London 
V.  Fvtche.)  ib.  96 

6.  Will  not  lie  against  several  te- 
nants of  a  manor  for  qoitrrents, 
unless  the  premises  are  uncer- 
tain. {Bouverie  v.  Prentice,) 

ib.  200 

7.  Can  not  be  dismissed  without 
costs  on  the  plaintiff's  motion, 
unless  by  consent  at  the  bar. 
{Fidele  v.  Evans.)  ib.  267 

8.  llie  process  directed  by  the 
6  Geo.  2.  c.  25.  in  orderio  the  bill 
being  taken  pro  confesso,   shall 


issue  notwithstanding  n  smbpasna 
has  been  served.  {Mower  v. 
Matder.)  1.  888 

9.  For  rent  of  a  mine,  which  de- 
pended upon  the  measure  of  a 
stack,  retained  to  suffer  the  plain- 
tiff to  try  an  issue  as  to  the  quan- 
tity constituting  a  stack  by  the 
custom  of  the  country.  {Geast  v. 
Barber,)  IL  61 

10.  Plaintiff  permitted  to  dismiss 
his  own  bill  without  costs,  the 
defendant  having  destroyed  the 
snbject  of  the  suit,  and  abscond- 
ing, unless  defendant  shall  find 
security  for  costs.  {Knox  v. 
Broicn.)  ib.  136 

11.  Bill  to  open  ian  account,  must 
state  specific  errors.  {Taylor  r. 
Haylin.)  ib.  310 

12.  One  part-owner  of  a  ship  can- 
not bring  a  bill  on  behalf  of 
himself  and  the  other  part- 
owners,  but  they  must  all  be 
parties.  {Moffat  v.  Farquharson.) 

ib.  338 

13.  For  fee-farm  rents,  retained  for 
a  year,  and  plaintiff  to  try  bis 
right  at  law.  {Dvhe  of  Leeds  v. 
Corporation  of  New  jRadnor.) 

ib. 

14.  But  such  retainer  held  to  admit 
the  equitable  right,  and  draw 
after  it  an  account.  (S.  C.  on 
appeal.)  ib.  518 

15.  When  at  bill  is  amended,  though 
a  defendant  is  not  bound  to  an- 
swer, he  may,  if  his  interest  is 
affected,  and  if  he  does  not,  he 
shall  be  bound  by  the  charges. 
{Foster  V.  Foster.)  ib.  616 

16.  To  open  a  settled  account  must 
state  specific  errors,  {Johnson  v. 
Curtis.)  III.  266 

17.  To  perpetuate  testimony  of  a 
right  of  common  and  way,  the 
plaintifi^  claimed  in  right  of  their 
estates  or  otherwise,  this  is  too 
loose:  a  demurrer  therefore  al- 
lowed. {Cressctt  v.  Mytton.) 

ib.  481 
18,  A  creditor 
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18.  A  creditor  of  A.  cannot  main- 
tain a  bill  dgainst  the  represen- 
tative of  B,  to  a  part  of  the  re- 
sidue of  whose  estate  i4.  is  en- 
titled. {Elmslie  y.  M'Auky.) 

III.  624 

19.  A  bill  in  this  Court  cannot  be 
maintained  by  a  soyereign  prince 
in  India  against  the  Ea$t  India 
Company,  for  an  account  of 
monies,  S^c,  paid  in  consequence 
of  treaties,  in  the  nature  of  foede- 
ral  conventions  for  the  protec- 
tion of  their  respective  territo- 
ries. (Nabob  of  Arcot  r.  East 
Iiulia  Company.)  IV.  180 

20.  Will  in  1754,  gave  a  mortgage 
to  a  charity :  no  bill  till  1792 ; 
his  Honour  would  not  dismiss  it, 
but  ordered  a  reference  to  en- 
quire into  circumstances.  {Pick- 
ering V.  Earl  of  Stamford,) 

ib.  214 

See  Inn8  of  Court.  Parties. 
Practice.  Specific  Per- 
formance. 


BILL  OF  EXCHANGE. 

1.  A  bill  of  exchange  being  pledged 
in  part,  the  whole  amount  may 
be  proved  by  the  pledgee.  (Cross- 
ley,  ex  parte.)  HI.  237 

2.  The  indorser  is  bound  by  his 
indorsement,  though  the  bill  is 
bad.  (Clarke,  ex  parte.)    ib.  238 

See  Bankrupt. 


BILL  OP  REVIEW. 

Thouffh  a  bill  of  review  cannot 
in  general  be  brought  to  reverse 
a  decree  after  twenty  years,  that 
does  not  apply  to  persons  having 
contingent  interests,  and  then  not 
existing  or  being  under  disabili- 
ties. (Lytton  V.  Lytton.)   IV.  441 


BILL  OP  REVIVOK. 

Bill  of  revivor  will  lie  for  cosfg 
ordered  to  be  paid  into  the  Bank. 
(Hall  V.  Smith.)  IV.  438 


BILL.    SupplementaL 

Where  a  new  person  or  interest 
is  brought  before  the  Court,  it 
is  open  to  the  parties  to  make 
any  objection  to  the  decree, 
which  they  might  have  made  at 
the  first  hearing.  (Hill  v.  Chap- 
man.) III.  391 


BOND. 

1.  A  bond  being  at  the  testator's 
house  in  Suffolk^  does  not  pass 
by  the  words  in  his  will,  **I yive 
all  in  Sttfolk/*  the  bond  haviftg 
no  locality.  (Moore  v.  Moore.) 

L127 

2.  Securities  for  money  do  not  pass 
by  goods  in  testator's  custody. 
(Green  v.  Symonds.)      ib.  129,  n. 

3.  A  bond  given  for  silks  taken  up 
•^    to  be  sold,  decreed  to  be  given 

up  on  the  payment  of  the  money 
actually  raised  by  the  sale  of  tho 
silks.  (Barker  y.  Vansommer.) 

ib.  149 

4.  A  bond  given  for  a  general  pur- 
pose of  raising  money,  and  depo- 
sited by  the  obligee  with  another 
as  a  security,  shall  be  liable  to 
the  obligee's  debt :  not  so  if 
given  for  a  special  purpose.  (Ca- 
tor  v.  Burke,)  ib.  434 

6.  Heritable  bond  in  Scotland,  whe- 
ther disposable  by  will,  referred 
to  tJie  Master  to  certify  the  lex 
loci,    (Glover  v.  SJwthoJf',)  II.  83 

C.  Bond  for  performance  of  cove- 
nants to  build  a  bridge,  and  the 
money  secured  being  the  sum 
actually  paid,  yet  an  injunction 
granted  to  restrain  an  action  on 

the 
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till  1792,  liis  Honour  would  not 
dismiss  the  bill:  bnt  ordered  a 
reference  to  enquire  into  circum- 
stances. {Picketing  v.  Earl  of 
Stamford.)  IV.  214 

18.  Devise  of  real  and  personal  es* 
tate  to  trusses  to  take  a  house 
for  a  school,  to  educate  children 
and  grand-children  of  particular 
persons,  and  other  children ;  good 
as  to  the  particular  objects,  but 
bad  as  a  general  charity.  (Bland- 
ford  V.  FackerelL)  ib.  904 

14«  Gift  of  personalty  to  establish 
a  school,  not  within  the  statute 
of  Mortmain.  {Attorney-General 
r.  Williams.)  ib.  526 

See  Heir  at  Law«    Mortmain. 


CHATTELS. 

Chattels,  given  as  heir-looms,  to 
be  enjoyed  by  the  persons  who 
shall  be  in  possession  of  certain 
houses.  A  son  being  bom,  M'ho 
was  tenant  in  tail,  subject  to  his 
father's  life  estate,  these  chattels 
will  vest  in  him  absolutely,  and 
he  dying,  in  his  father  as  his  re^ 

.  presentative.  {Foley  v.  BurttelL) 

Vol.  I.  274 

See  Heir  Looms. 


CHILD. 

1.  A  daughter,  though  eldest,  shall 
take  by  description  as  a  younger 
child.     {PeirsoH  r.  Garnet.) 

ILd3 

2.  A  legacy  to  the  children  of  A. 
does  not  extend  to  a  child  in  ven- 
tre sa  mere.     (S.  C.)  ib. 

8.  S.  P;  {Cooper  r.  Forbes.)    ib.  68 
4.  But  tlie   point  doubted.    {Lord 
Chancellors  opinion  being  rather 
contrary.)    {Clarke  v.  Blake.) 

ib.  320 

6.  Legacy  to  the  children  of  a  de- 

*  ceased  sister  means  children  liv- 


ing  at    the    testator's    decease. 
(  Viner  v.  Francis.)  II.  658 

CHILDREN,  (who  shall  take  by 
the  description.) 

1.  Gift  of  a  residue  to  the  children 
of  A.  By  a  codicil  a  sum  was  set 
apart  to  secure  annuities.  A 
child  bom  after  testator's  death,, 
shall  not  take.  {Hill  v.  Chmman.) 

III.  891 

2.  Beauest  of  residue  to  all  the 
children  of  A.  the  daughters 
shares  to  be  paid  at  Iwenty-one, 
the  sons  at  twenty-one,  or  to  be 
sooner  advanced,  nith  survivor- 
ship and  interest  for  mainte- 
nance ;  it  shall  be  divided  when 
the  eldest  attains  twenty-one, 
and  among  those  then  in  esse, 
{Andrews  v.  Partington.)  ib.  401 

3.  Where  a  legacy  is  to  be  divided 
among  children  at  a  given  time, 
those  born  before  the  time  of 
division  shall  take.  {Pulsford  v. 
Hunter.)  ib.  416 

4.  But  where  the  gift  is  general,  all 
shall  take.  {Hughes  v«  Hnghes.) 

ib.  362.  434 
ft.  (Who  shall  take  by  the  descrip- 
tion of  children.)  A  speci^c 
sum  given  to  the  six  children  of 
A.  A.  had  six  children  at  the 
time ;  one  more  was  bom  after 
the  will,  but  before  the  making 
of  a  codicil,  she  shall  not  take  a 
share  with  the  six  born  before. 
{Shcrer  v.  Bishop.)  IV.  65 

6.  Although  where  fortunes  are 
given  to  children  (living  the  fa- 
ther) with  provision  for  mainte- 
nance, that  shall  not  be  raised, 
but  accumulate  wbcn  the  father 
is  of  ability  to  maintain  them,  3'et 
when  the  children's  fortune,  on 
a  second  marriage,  were  settled 
to  the  use  of  the  mother  for  life, 
with  a  provision  for  maintenance 
out  of  the  interest  of  the  fund, 
the  Court  ordered  an  allowance. 
(Mvndy  v.  Earl  Howe. )    ib.  22.3 

CODICIL. 
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CODICIL. 

1.  A  codicil  referring  a  will  ope- 
rates as  a  republication.  {Coppin 
T.  Femyhough.)  I.  265,  n. 

2.  There  being  several  codicils  to 
a  will,  some  of  which  were  bare 
repetitions  of  former  ones,  these 
were  declared  to  be  mere  sub- 
stitutions, and  the  legatee  en- 
titled only  to  take  under  the  one. 
(Campbell  v.  Radnor,)       ib.  271 

3.  Wltere  a  legacy  is  given  in  a 
will,  and  another  in  the  codicil, 
to  the  same  legatee,  he  shall 
take  both.    (Ridges  v.  Morrison,) 

ib.  389 

4.  S.  P.  (Hooley  t.  Hatton.) 

ib.  390,  n. 

5.  Adding  a  codicil,  though  merely 
of  personalty,  is  a  republication 
of  a  will.  (Coppin  v.  Ferayhouqh,) 

II.  291 

6.  S.  P.  (Powell  V.  Cleaver.) 

1^  ib.  611.  513 

7.  Where  a  6<8Cond  codicil  is  a 
mere  repetition  of  a  former  (with 
the  adaition  of  a  single  legacy) 
the  legacies  are  not  doubled. 
(Cootc  V.  B(yyd.)  ib.  521 

8.  Two  codicils  nearly  the  same, 
(though  with  a  legacy  in  the  one 
not  in  the  other)  held  to  be  ex- 
planatory,  not  duplicative.  {Mog- 
gridge  v.  Thackwell)       III.  517 

O.  Duly  attested  to  pass  real  estates 
annexed  by  testator  to  a  will  of 
lands,  is  a  republication  of  the 
will,  and  shall  pass  after  pur- 
chased lands.    (Barnes  v.  Crow,) 

IV.  2 

10.  Testator  gave  a  residue  to  re- 
Ifitions  named  in  his  will:  he 
made  a  codicil,  which  he  directed 
to  be  taken  as  part  of  his  will ; 
and  a  second,  by  which  he  gave 
legacies,  but  gave  no  such  di- 
Irection ;  in  this  codicil  there 
were  legacies  given  to  two  of  his 


relations:  they  shall  take  shares 
of  the  residne.  (Skerer  v.  Bishop.) 

IV.  55 

COMMISSION. 

1.  Application  for  a  commission  to 
examine  witnesses  in  India,  to 
prove  the  testator's  intention  that 
his  wife  should  take  legacies 
pven  her  by  two  codicils  almost 
identical  in  their  expressions, 
refused,  except  upon  her  oath, 
that  she  believed  such  to  be  the 
testator's  intention.  (Coote  v. 
Cooie.)  I.  448 

2.  Commissioners  on  one  side  do 
not  attend :  in  order  to  have  a 
new  commission,  the  affidavits 
must  state  that  the  party,  or  his 
agents,  have  not  seen  the  depo- 
sitions on  the  other  side.  (Geast 
V.  Barber,)  II.  1 

3.  Having  made  different  returns, 
a  new  commission  issued.)  Cor- 
bet V.  Davenant.)  ib.  252 

4.  To  obtain  a  commission  to  exa- 
mine witnesses  abroad,  there 
must  be  an  affidavit  that  the  mat- 
ter arose  there,  or  sufficient  to 
shew  it  read  out  of  the  answer. 
(Akers  V.  Chancy.)  ib.  273 

COMMISSION  to  examine   Em- 
dence  abroad. 

th  order  to  obtain  such  commis- 
sion, it  is  sufficient  to  state  the 
name  of  the  witness,  that  his 
evidence  is  materal,  and  that  he 
is  abroad ;  not  the  points  to 
which  ho  can  give  evidence* 
(Oldham  Y.Carkton.)        IV.  88 

COMMISSION  executed  abroad. 

The  sending  it  out,  and  receiving  it 
back,  must  be  proved  by  affida- 
vit.   (BourdUUm  v.  Adair.) 

IV.  100 
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COMPOSmON,  Heal 

Cannot  be  established  without 
shewing  the  deed  creating  it,  or 
proving  the  existence  of  such 
deed.  {Heaihcote  v.  3Iainwaring,) 

III.  217 

CONDITION. 

1.  Devise,  if  A.  or  B.  shall  marry 
into  the  families  of  C,  or  D.  and 
have  a  son,  then  I  give  my  estate 
to  that  son  ;  if  they  shall  not 
marry,  then  to  E.  A.  and  B.  mar- 
ried, but  not  into  the  favoured 
families,  the  marriage  is  a  con- 
dition precedent  which  they  have 
their  whole  lives  to  perform,  and 
E,  has  no  claim  till  after  their 
deaths.  (Randall  v.  Payne.) 

I.  56 

2.  One  having  an  estate  for  life,  re- 
mainder to  H,  in  tail,  devises  that 
estate,  together  with  his  own  es- 
tate, to  trustees,  to  the  use  of 
H.  for  life ;  but  provided  that  his 
own  estate  should  not  be  con- 
veyed until  H.  suffers  a  recovery 

'  to  bar  remainders  created  by  a 
former  will,  and  in  default  to 
other  uses.  11.  did  acts  of  own- 
ership, but  never  suffered  a  re- 
covery: this  is  not  a  case  of 
election,  but  a  condition  prece- 
dent, and  the  testator's  own  es- 
tate never  vested  in  U,  (Roundell 
v.  Currer.)  II.  G7 

3.  A  condition  of  marriage,  with 
consent  of  the  legatee's  mother, 
is  a  valid  condition  precedent, 
and  not  in  ierrorem  only.  (Scott 
V.  Tyler.)  ib.  431 

4.  Mortgagee  gives  the  mortgage 
money  to  the  mortgagor,  on  con- 
dition he  will  give  a  reversionary 
interest  in  the  premises  to  the 
plaintiff:  the  mortgagor  selling 
the  estate,  shall  bring  the  mort- 
gage money  into  Court,  for  the 
use  of  the  devisees  of  the  rever- 
sion.   (Lewis  v.  King.)      ib.  600 


6.  Where  an  estate  is  giren  upon  a 
condition,  taking  possession  binds 
to  the  performance,  though  there 
be  a  loss.  (Attomey^General  r. 
Christ's  Hospital)  III.  165 

CONDITION  of  Marriage. 

1.  The  testator,  among  other  pro- 
visions, gave  to  a  putative  daugh- 
ter £10,000  in  several  events: 
one  moiety  at  twenty-one  in  case 
she  should  he  then  unmarried,  the 
other  moiety  at  twenty -five,  if  then 
unmarried;  but  if  she  married  be- 
fore twenty-one  with  consent  of  her 
mother^  then  the  whole  to  be  paid 
to  her,  or  settled  to  her  use ;  bat 
if  she  should  die  before  twentj- 
five,  the  £10,000  was  given  to  the 
mother,  to  whom  there  was  also 
a  gift  of  the  residue  generally  : 
the  daughter  married  under  twen- 
ty-one, without^onsent :  she  does 
not  come  witlmi  the  description 
to  which  the  gift  attached  ;  it  is 
therefore  void,  and  the  £10,000 
sinks  into  tlie  residue,  given  ge- 
nerally to  the  mother.  (Scott  v. 
Tyler.)  II.  431 

2.  And  it  seems  such  restrictions 
are  not  merely  in  terror  em,  but 
if  reasonable  and  precedent  to 
tiie  vesting  of  tho  property,  are 
valid.  (S.  C.)  ib. 

3.  Testator  devises  the  residue  to 
Jiis  children,  but  if  any  of  the 
daughters  shall  marry  withont 
the  consent  of    the  mother  or 

.  guardians,  her  share  to  go  to 
those  unmarried :  this  is  a  con- 
dition subsequent,  and  a  daugh- 
ter who  married  without  consent 
is  notwithstanding  entitled.— 
(Jones  \.  Earl  of  Suffolk.)    1.628 

4.  Legacy  given  to  a  female  infant: 
by  the  codicil,  testatrix  £ave  the 
father  a  power  in  case  sue  mar- 
ried during  his  life-time,  without 
his    consent,    to    appoint;    she 

marries 
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marries  once  with  ^is  consent, 
the  condition  is  satisfied ,  and 
the  power  gone.  (Hutcheion  v. 
Hammond.)  III.  128 


CONFIRMATION. 

To  a  bill  charging  fraud,  confirm- 
ation, and  length  of  time,  not  a 
ground  of  demurrer.  {Earl  of 
Deloraine  v.  Browne.)  III.  633 

See  Fraud. 

CONSIDERATION. 

1.  Inadequate  consideration  a  badge 
of  fraud.  {Gwynne  v.  Heaton.) 

1.1 

2.  S.  P.  {Oartside  v.  Isherwood.) 

lb.  658 

CONTEMPT. 

■t  I 

1.  Court  refused  to  commit  a  pri- 
soner for  non-payment  of  the 
money,  as  a  close  prisoner,  for 
a  further  contempt.  (Call  v.  Mor- 
timer.) IV.  89 

2.  Prisoner  for  contempt  must  be 
discharged  on  putting  in  answer, 
notwithstanding  exceptions. — 
{Wallop  V.  Broum.)  ib.  212 

3.  Cannot  be  detained  till  further 
answer,  though  exceptions  al- 
lowed. (8.  C.)  ib.  223 

4.  Defendant  in  Court  discharged 
on  putting  in  answer  and  depo- 
siting a'  sum  for  costs,  subject 
to  taxation.  (Broughton  v.  Mar- 
tyn.)  [V.  206 

CONVEYANCE 

Obtained  from  persons  uninformed 
of  their  rights,  set  aside, 
though  no  actual  fraud.  (Evant 
V.  JJewelfyu.)  II.  160 

See  Voluntary  Conveyance. 


COPYHOLD. 

1.  Under  a  general  charge  of  debts 
upon  land,  copyhold  is  liable  as 
well  as  freehold.  {Coombi  y.  Gib- 
eon.)  I.  273 

2.  Enfranchisement  of  a  copyhold, 
by  one  having  a  partial  interest, 
is  for  the  benefit  of  the  remain- 
der-men as  well  as  his  own. — 
(  Wynn  r.  Cookes.)  ib.  617 

3.  The  doctrine  of  election  applies 
to  a  copyhold.  (Framk  t,  a$and* 
uh.)  ib,  688,  n. 

4.  Will  pass  by  will,  not  attested 
accoraing  to  Uie  statute  of  frauds. 
(Carey  v.  Aikew.)  II.  66 

6.  But  shall  not  pass  without  sur- 
render. (MUboume  v.  Miiboume.) 

ib.64 

6.  The  want  of  a  surrender  of  copy- 
hold lands,  devised  for  payment 
of  debts,  shall  be  supplied  for 
creditors,  although  there  be 
freeholds  descended,  and  speci- 
fically devi^.  (Bixby  v.  Eley.) 

ib.  325 

.7.  Qu<er€f  Whether  it  will  pass  by 
the  surrender  of  a  feme  covert, 
empowered  under  deeds  of  sepa- 
ration, to  dispose  of  her  estate. 
(Compton  V.  Collinton.)     ib.  377 

8.  Testator,  by  will,  taking  notice 
that  he  had  not  surrendered  co- 
pyholds which  he  devised,  but 
directed  his  heir  to  surrender 
them,  and  devised  other  estates 
to  him :  though  the  copyholds 
are  not  deviseable  by  custom, 
the  surrender  decreed.  ( Wardell 
V.  WardeU.)  III.  116 

9.  A  surrender  may  be  supplied 
for  a  limited  interest  (to  the  wife 
for  life)  though  the  deviseqs 
over  are  not  'Entitled  to  have  it 
supplied  for  them.  (Marston  v. 
Gowan.)  ib.  170 

10.  Copyhold  will  not  pass  by  ge- 
neral description,  where  there  is 
freehold  to  satisfy  the  words; 
though  it  had  been  supposed  to 
be  a  freehold,  and  the  first  de- 

12  •  i,\se 
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vise  was  for  payment  of  debts, 
and  then  given  to  a  younger 
child  otherwise  provided  for. 
{Linthpp  V.  EboralL)       III.  188 

11.  A  surrender  supplied  for  a  wife 
against  a  distant  heir  not  pro- 
vided for  by  the  testator,  though 
provided  for  aUwuU,  {Chapman 
y.  Gib$on.)  ib.  229 

12.  Under  a  g;eneral  charge  for  pay- 
ment of  debts,  where  the  testa- 
tor has  freehold  and  copyhold 
estates,  the  copyhold  is  liable. 
(Kentish  v.  Kentish.)  ib.  257 

13.  So  where  it  is  forchildrcn.  (Pike 
V.  White.)  ib.  286 

14.  A  custom  in  a  manor  that  copy- 
holds «haU  not  be  surrendered 
to  the  use  of  a  will,  is  bad.  (S.  C.) 

ib. 

15.  Surrendered,    will  pass    by   a 

deed  not  attested  according  to  the 

statute  of  Frauds.  (Habergham  v. 

Vincent.)  IV.  353 

10.  The  freehold  in  the  lord  will 
support  a  contingent  remainder. 
(S.C.)  ib. 

17.  A  widow  shall  not  have  free- 
bench  of  a  trust  estate  in  a  copy- 
hold. (Forder  v.  Wnde.)    ib.  520 


COPYRIGHT. 

An  author  having  sold  his  copy- 
right, and  living  more  than  four- 
teen years,  the  resulting  right 
for  fourteen  years  more,  under 
the  act  of  Queen  Anne,  results 
to  his  assignee,  not  to  him- 
self. (Camanv.  Bowles.)    II.  80 

COSTS. 

1.  On  an  assignment  of  dower  by 
commissioners,  the  doweress 
shall  have  no  costs,  unless  other 
questions  are  raised  in  which  the 
part^  is  litigious.  (Lucas  v.  Cal- 
erajt.)  I.  134 

2.  There  shall  not  be  a  re-hearing 


or  appeal  for  costs  only,  imless 
on  very  special  circumstances. 
(  Wirdman  v.  Kent.)  1. 140 

3.  In  a  cause  set  down  upon  bill 
and  answer,  the  Court  may  gi?c 
full   costs.  (ManseU  t.   Bowies.) 

ib.  403 

4.  When  the  material  issue  has 
been  found  for  the  party  setting 
down  the  cause  for  further  di- 
rections, he  shall  have  tlie  costs 
of  the  trial  at  law.  {Blachbwme 
V.  Gregson.)  ib.  420 

6.  But  there  may  be  a  bill  of  re- 
vivor for  costs  ordered  to  bo 
paid  into  the  Bank.  (HaU  v. 
SmUh.)  ib.  488 

6.  Defendant  having  destroyed  the 
subject  of  the  suit,  and  abscond- 
ing, shall  find  security  for  costs, 
or  plaintiff  shall  be  permitted 
to  dismiss  his  own  bill  without 
costs.  (Knox  V.  Brown.)   II.  106 

7.  Application  that  the  plaintiff, 
living  in  Ireland^  should  give  se- 
curity for  costs,  must  be  before 
answer.  (Craig  v.  Bolton.)  ib.  609 

8.  Where  a  testator  expresses  him- 
self so  ambiguously  as  to  make 
a  suit  here  necessary,  the  costs 
shall  be  paid  out  of  his  general 
assets.  {Jolliffev.  East.)    III.  26 

9.  S.  P.  (Baugh  v.  Reed.)     ib.  192 

10.  An*  executor,  who  ought  to 
have  been  plaintiff,  was  made  a 
defendant,  he  shall  have  his 
costs.  (Blount  V.  Burrow.)    ib.  90 

11.  Where  an  heir  at  law  is  defend- 
ant, he  shall  have  his  costs,  but 
when  he  is  plaintiff,  and  vexa- 
tious, he  shall  pay  them.  (Seal  v. 
BrovnUon.)  ib.  214 

12.  Exceptions  will  not  lie  to  a 
Master's  report  for  costs  only. 
(Pitt  V.  Mackreth.)  ib.  321 

13.  To  obtain  security  for  costs,  it 
must  appear  the  plaintiff  is  resi- 
dent abroad.  (Green\.  Chamock.) 

ib.371 
14.  Costs 
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14.  Costs  are  in  the  discretion  of 
the  Court  (Beunel  College  y. 
Carey.)  III.  300 

16.  A  sum  certain  given  for  costs 
where  small.  (WikUng  v.  Wild- 
ing.) IV.  100 

16.  Where  a  defendant  has  not  ap- 
plied for  an  injunction  in  the 
first  instance,  it  shall  bo  withont 
costs.  {Hardcasile  v.  Chettle,) 

ib.  163 

17.  Where  an  heir  is  brought  be- 
fore the  Court  in  a  charity  cause, 
though  it  is  determined  that  there 
is  no  resulting  trust  for  him,  he 
shall  have  his  costs.  {Atiomey- 
Generalv.  Haberdashen  Company 
and  Tonwi,)  ib.  178 

18.  After  a  report  that  an  amend- 
ment is  impertinent,  a  motion 
to  tax  costs  may  be  made  imme- 
diately. {Muscot  V.  HalkeadJ) 

ib.  222 

&e Amendment.  Bank.  Con- 
tempt. Exception.  Execu- 
tor. Interpleader.  Trus- 
tees.   Waste. 


CREDITOR. 

A  creditor  by  bond  cannot  stand 
his  own  insurer,  and  charge  the 
premium  to  his  debtor.  {Hut- 
chinsoH  V.  Wilson.)  IV.  488 

Sec  Bankrupt.  Equitable  As- 
sets.   Loyalist. 

COVENANT 

1.  To  settle  a  particular  estate,  the 
breach  is  matter  of  damage,  and 
an  issue  shall  be  granted  to  try 
what  the  damage  is.  (Wade  v. 
Ptif/et)  I.  363 

2.  One  covenants  to  pay  money  to 
trustees  to  be  laid  out  in  real  es- 


tate; he  docs  not  pay  it,  but 
purchases  an  estate,  it  is  subject 
to  the  uses.  {Sowdenv  .Sow den.) 

1.682 

3.  A  covenant  to  appropriate  one- 
third  of  the  produce  of  real  es- 
tates, to  raise  a  sum  of  money , 
is  not  a  mere  personal  contract' 
suable  at  law,  but  creates  a  lien 
upon  the  land,  and  the  covenant- 
ees have  a  right  to  have  it  speci- 
fically performed.  (JLegard  r. 
Hodffes.)  III.  531 

4.  Covenant  not  to  assign  without 
licence,  docs  not  come  within  a 
contract  to  erant  a  lease  with 
common  and  usual  covenants. 
(Uenderson,  v.  Hay.)  ib.  032 

jSee  Lease. 


D. 
DAMAGES 

Received  or  assessed  for  a 
breach  of  covenant  in  not  set- 
tling a  certain  estate;  if  tho 
party  would  have  been  seised  of 
the  estate  in  fee,  tlie  damages 
are  part  of  his  personal  estate ; 
but  if  subject  to  contingencies 
they  shall  be  laid  out  in  land. 
(  Wade  V.  Paget.)  I.  363 

DEBT. 

Though  a  legacy  may  release  a 
debt  where  the  security  is  un- 
cancelled, it  must  clearly  express 
the  intent  \Wilmoi  v.  nood- 
house.)  IV,  227 


DEBTS. 


Sec  Charge. 


For 
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Fiyr  the  appKcatum  of  the  real  fr 
penonaL  Fund  in  .Payment  of 
DehU^  see  Exoneration. 

DECREE, 

1.  Though  obtained  by  fr«nd»  shall 

not  be  set  itide  on  petition,  {Mns- 

.  ttl  y.  Morgan,).  111.  74 

2.r  FlnaU  cannot  be  made  on  an  in- 
ierlocntof  J  order,  without  con- 
sent. {Allen  v.  Bower.)      ib.  149 

$ee  Account. 

b££t), 

1.  Valid  in  the  first  making,  con- 
tinues so  against  other  parties. 
(GmiUetf  ofStrathmore  v.  Bowet.) 

II.  345 

2.  The  construction  of  a  deed  can- 
not be  varied  from  its  expres- 
sions, without  some  recital  to 
justify  the  contract  {Doran  v. 
JRou.)  III.  27 

See  Equity.    Will. 

DEEDS, 

1.  Entered  into  by  parties  knowing 
their  rights,  though  upon  inade- 
quate consideration,  shall  not  be 
set  aside.  {Stephens  ▼.  Bateman,) 

I.  22 

2.  Deposited  as  a  pledge  will  en- 
title the  holder  to  have  a  mort- 
gage. {Russel  V.  RusseL)    ib.  270 

$•  See  also  the  cases.  ib.  n. 


DEMURRER. 

!•  Upon  an  order  to  plead,  answer, 
or  demur,  but  not  to  demur 
alone,  the  defendant  demurred, 
and  answered  only  by  denying 
combination,  the  demurrer  was 
ordered  to  be  taken  off  the  file. 
{Lee  V.  Pascoe.)  I.  78 

2.  Upon  a  qnare  impedit  brought 
against  the  ordinary,  he  files  a 


bill  for  p  discovery,  whether 
jQbiere  were  not  a  bond  of  resig- 
nation ^iven,  in  order  to  plead  it 
to  the  action ;  the  defendant  de- 
murred, first,  that  the  discovery 
would  subject  him  to  penalties ; 
•econd,  that  it  was  immaterial. 
To  the  first  it  was  answered, 
that  the  bonds  were  legal ;  to  the 
secpnd,  that  the  plaintiflT  had  a 
right. to  the  discovery,  and  its 
materiality  is  to  be  debated  else;- 
where:  and  ^e  demurrer  was 
over-ruled.  {Bishop  of  London  v. 
F^ch.  L96 

3.  Allowed  to  a  bill  for  a  convey- 
ance, the  estates  being  legal,  not 
^uitabie  ones.  {Thong  v.  Bed- 
ford.) ib.  313 

4.  To  a  bill  against  the  East  India 
Company  and  their  Secretary,  to 
discover  by  wnat  authority  plain- 
tiff was  dispossessed  of  a  lease 
for  supplying  Madras  with  tobac- 
pp,  anq  for  a  commission  to  ex- 
amine witnesses  in  India;  stat- 
ing that  the  pluptiff  intended  to 
bring  an  action,  over-ruled. — 
{Moodalay  v.  East  India  Com' 
pony  and  Morion.)  ib.  469 

5.  Bill  to  be  quieted  in  the  posses- 
sion of  a  mill ;  and  that  defend- 
ants may  pull  down  works  above 
it,  and  be  restrained  from  erect- 
ing others:  demurrer,  because 
plaintiff  had  not  established  his 
right  at  law,  allowed.  {Wellerv. 
$meaton.)  ib.  572 

6.  There  shall  not  be  two  demur- 
rers to  one  bill :  lecies  to  original 
and  amended  bill.  {Baner^  v. 
Wardour,)  11. 66 

7.  Demurrer  to  a  bill,  by  next  of 
kin  and  legatee  in  a  testamentary 
paper  (before  probate  or  admi- 
nistration obtained)  for  an  ac- 
count against  executors  in  a 
former  bill,  over-ruled.  {Morgan 
V.  Harris.)  ib.  141 

8.  By  trustee  to  a  bill  brought  by 
creditors,  that  the  plaintiffs  had 
no  interest,  over-ruled ;  the  bill 

stating 
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stating  the  trusts  to  be  fulfiU^d. 
(Davidson  y.  Foley.)  11.203 

9.  After  a  motion  for  time  to  an - 
swer,  a  demurrer  to  part  (with 
an  answer  to  part)  was  put  in, 
and  upon  being  referred  to  the 
Master,  he  reported  it  regular,  ex- 
ception to  the  report  allowed. 
(Kenrick  v.  Clayton.)  ib.  2 1 4 

10.  Scau  of  a  plea.  ib. 

11.  A  bill,  proper  for  discovery 
only,  prays  relief:  a  general 
demurrer  over-ruled,  {Fry  v. 
Penn.)  ib.  281 

12.  But  afterwards  such  a  demur- 
.  rer  allowed.  {Price  v.  James.) 

ib.  319 

13.  A  woman  being  ensient  with  a 
child,  gives  a  promissory  note  to 
a  trustee  for  its  benefit:  this  is 
not  so  clearly  nudum  pactum, 
that  the  Court  will  allow  a  de- 
murrer to  a  bill,  by  the  child 
(when  born)  and  the  trustee,  to 
have  it  performed.  {Seton  v.  Se- 
ton.)  ib.  CIO 

14.  May  be  filed  any  time  before 
process  for  contempt.  (East  In- 
dia Company  v.  llcuchmanJ) 

III.  372 

16.  Demurrer  allowed  to  a  bill  to 
perpetaa^  testimony  of  a  right 
of  common  and  way,  the  plain- 
tiffs claiming  in  right  of  their  es- 
tates or  otherwise,  (Cressett  v. 
Mytton.)  ib.  481 

IG.  Demurrer  allowed  to  a  bill  by 
judgment  creditors  in  Jamaica, 
because  it  did  not  state  the  effect 
of  tlie  judgment  there.  (Caihcart 
v.  Ltiwis.)  ib.  516 

17.  Demurrer  to  a  bill  charging 
fraud  in  misrepresenting  the 
value  of  an  estate  to  vendor,  on 
the  ground  that  the  transaction 
wjis  twenty  seven-years  old,  and 
had  been  confirmed  by  a  deed 
twenty -three  years  since,  over- 
ruled. (Earl  of  Deloraine  v. 
Browne)  ib.  633 

IB.  Where  a  bill  seeks  disovery  of 


matter  which  the  defendant  is 
not  obliged  to  answer,  he  roust 
take  advantage  of  it  by  demurrer. 
(Seiby  V.  Sel^.)  IV.  11 

19.  Demurrer  of  another  cause  de- 
pending, over-ruled,  the  cause 
depending  being  such  as  would 
not  be  eflTcctive,  and  the  present 
bill  making  new  parties.  (Law  r» 
Righy.)  ib.  60 

20. 1'o  a  bill  for  redemption  because 
other  defendants  had  been  in  pos- 
session  twenty  years,  over-nued^ 
the  fact  not  appearing  on  the 
face  of  the  bill,  but  by  averment 
in  the  demurrer.  (Edsell  v.  Bu- 
diunan.)  ib.  254 

21.  By  the  assignees  to  a  bill  filed 
against  the  executor,  and  heir  of 
a  certificated  bankrupt  allowed. 
(  Utterson  v.  Mair.)  ib.  270 

22.  Demurrer  to  a  bill  for  dower, 
over-ruled,  though  it  stated  no 
impediment  to  suing  at  law. — 
(Mundy  v.  Mundy.)  ib.  294 

23.  To  a  discovery  of  trading  as 
well  as  of  an  act  of  bankniptcy, 
over-ruled.  (Chambers  \.  Thomp- 
son.) ib.  434 

24.  To  a  cross-bill  to  have  an  usu- 
rious security  delivered  up,  not 
offering  to  pay  the  sum  really  due, 
allowed.  (Mason  v.  Gardiner.) 

ib.  436 

25.  Where  a  bill  prays  discovery 
and  relief,  the  plaintiff  being  en- 
titled to  discovery  only,  a  gene- 
ral demurrer  allowed.  (Collisr. 
Swayne.)  ib.  480 

See  Exceptions.    Injunction, 

DEPOSIT 

1,  Of  bonds  of  the  testator,  by  an 
executrix,  with  bankers,  as  a 
security  for  her  own  debt.  Qu. 
Whether  the  bankers  can  retain 
them.  (Scott  v.  Tyler.)      II.  431 

2.  Of  bank  notes,  with  executors, 
for  tlic  children  of  A.  is   a  gift 

among 
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among  them.  {PoweUv.  Cleaver,) 

11.499 
3.  Defisndant  having  taken  a  depo- 
sit of  a  lease  as  a  security,  de- 
creed to  take  an  assignment. — 
{Lucoi  V.  Comerfard,)      III.  166 

See  Debds^    Exceptions, 

DEPOSITIONS 

1 .  Of  a  witness  re-examined  before 
a  Master,  on  the  same  matter  to 
which  he  had  been  examined  in 
ehief*  without  order,  suppressed. 
(Sawyer  v.  Bawyer.)  I.  388 

2.  Depositions  de  bene  esse  having 
been  taken  upon  an  order  obtain- 
ed without  notice  to  the  defend- 
ants, suppressed,  (^Lovedon  v. 
lord  Milj^d.)  JV,  640 

DEVASTAVIT. 

The  husband  of  a  feme-covert 
executnx  commits  a  devastavit, 
and  becomes  bankrupt,  the  wife 
surviving  is  not  liable.  ( Beynon 
w,  GoUim,)  U.  329 

DEVISE 

1.  To  trustees  (after  deducting 
taxes,  Sfc.)  to  pay  the  residue  to 
A.  far  life^  remainder  to  the  nse 
of  the  heir »  male  of  A,  these  two 
estates  do  not  unite  so  as  to  en- 
able A,  to  suffer  a  recovery.— 
{Shapland  v.  Sinith.)  I.  75 

2.  Of  leasehold  ground-rents  aris- 
ing from  an  under-building  lease, 
passes  the  leasehold  reversion. 
(Kaye  v,  Laxon.)  ib.  76 

3.  Testator  having  freehold  and 
leasehold  tithes,  (the  latter  per- 
petually renewable)  gave  all  his 
tithes;  both  kinds  will  pass. — 
(  Turner  v.  Ilusler,)  ib.  78 

4*  Pevisc  to  a  corporation  iq  trust, 


the  devise  being  void,  the  trott 
shall  attach  upon  the  estate  the 
law  raises.  (Sonky  v.  The  Clock 
Maken  Company.)  1*81 

5.  A,  convey ea  estates  to  trustees 
to  sell  and  pay  debts,  afterwards 
to  raise  a  rand  and  pay  the  in- 
terest of  it  to  B.  till  marriage, 
then  to  pay  her  the  principal, 
and  to  divide  the  residue  among 
the  plaintiffs :  by  will  he  created 
a  charge  for  another  daughter, 
residue  to  plaintiffs:  B.  dying 
unmarried,  the  sum  given  to  her 
resulted  to  the  testator,  and  pas- 
sed by  the  gift  of  the  residue. 
(HewU  V.  Wrighi.)  ib.  86 

6.  Words  of  dcitre  or  request  in 
order  to  amount  to  a  doTise, 
must  have  precise  objects.  {Bar- 
land  V.  Trigg.  ib.  142 

7.  Devise  to  testator^s  wife,  "  not 
doubting  she  will  give  what  shall 
be  left  to  my  grand-children ;  * 
not  sufficient  to  raise  a  trust, — 
(  Wynne  v.  Hawkins,)  ib.  179 

8.  To  A.  for  life ;  remainder  to  her 
sons  in  tail ;  remainder  to  her 
daughters,  as  tenants  in  common: 
the  question,  whether  the  daugh- 
ters took  estates  for  life  only,  or 
of  inheritance,  agitated  but  not 
determined.  {Tweedale  v.  Covemr 
try.)  ib.  240 

9.  Of  leasehold  estate  held  under  a 
college ;  after  the  will  made,  the 
lease  is  renewed:  the  renewed 
lease  does  not  pass.)  Hone  v. 
Medcrafi.)  ib.  261 

10.  To  wife  for  life;  remainder  to 
trustees  to  preserve  contingent 
remainders ;  remainder  to  A.  for 
life  s  remainder  to  trustees  ;  re- 
mainder to  the  heirs  of  her  body; 
remainder  over,  with  a  declara- 
tion that  she  should  only  have  an 
estate  for  life:  these  are  legal 
estates.  {Thong  v.  Bedford.) 

ib.  813 

11.  Testator  devised  in  tliese  terms, 
*'  all  I  am  worth : "  real  as  well 

as 
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as  personal  estate  shall  pass. — 
{Iluxtep  V.  Brooman.)  1. 437 

12.  Testator  devised  all  liis  estate 
to  his  wife;  in  case  of  death  hap- 
pening to  her,  he  desired  his  ex- 
ecutors to  take  care  of  the  whole 
for  his  daughter :  the  wife  shall 
take  only  an  estate  for  life,  with 
remainder  in  fee  to  the  daughter. 
(Nowlan  r.  NeUigan.)         ib.  489 

13.  To  all  the  children  of  A.  at  21, 
a  child  born  after  the  death  of 
the  testatrix  shall  take.  {Ckm- 
tfrcve  V.  Congreve.)  ib.  530 

14.  Words  of  request  or  desire  will 
raise  a  trust  whore  the  pro- 
perty and  the  object  are  certain. 
(Petrson  V.  Garnet.)  IL  38 

15.  The  words  were,  "  I  give 
the  residue  to  P.  P.  his  execu- 
tors, administrators,  and  as- 
signs ;  and  it  it  my  dying  request 
to  the  taid  P.  P.  that  if  he  ihall 
tUt  without  isiue  living  at  his 
deaih^  the  said  P.  P.  voUl  dispose 
of  what  fortune  he  shall  receive 
under  this  willy  to  and  among  the 
descendants  of  my  late  aunt  A,  C. 
in  such  manner  and  proportion 
as  he  shall  tliink  proper."  This 
was  held  at  the  Rolls,  to  raise  a 
trust  for  the  descendants  o(  A.  C. 
(S.  C.)  ^      ib.  S8.  226 

IG.  E.  C  conveyed  several  sums  of 
money  to  trustees,  to  be  laid  out 
in  laiui,  to  be  settled  to  the  use 
of  himself  for  life,  remainder  as 
to  the  lands,  to  be  purchased 
ivitb  different  sums,  to  several 
of  the  same  uses,  but  with  dif- 
fereat  ultimate  remainders:  by 
will  ho  gave  leasehold  estates 
and  a  mortgage  to  secure  aimui- 
ties ;  the  surplus  interest,  or  the 
rents  of  the  lands  to  be  purchased 
to  be  paid  to  R»  C  for  life,  and 
to  be  settled  in  the  same  manner 
as  his  other  estates.  It  being  un- 
certain which  of  the  limitations 
the  devise  was  to  follow,  it  is, 
as  to  the  ultimate  remainder  (the 
intermediate    uses  being  spent) 


undisposed  of,  and  goes  to  the 
heir  at  law  as  a  resulting  trust. 
{Leslie  v.  Duke  of  Devonshire,) 

II.  187 

17.  That  in  case  the  devisee  shall 
come  into  possession  of  the  es- 
tate devised  by  T.  the  trustees 
shidl  stand  possessed  of  this  es- 
tate to  the  use  of  the  next  person 
in  remainder,  is  valid.  {NicholU 
v.  Sheffield.)  ib.  215 

18.  Where  one  devises  what  is  not, 
his  own,  giving  the  owner  an 
equivalent,  the  owner,  defeating 
the  devise,  must  give  up  the 
equivalent  to  the  devisee.  (Leiti» 
v.  King.)  ib.  600 

19.  Testator^s  wife  being  ensienif  he 
gave  his  estate  to  trustees  to  apply 
profits  for  the  use  of  the  child  dur- 
ing infancy,  and  at  twenty-five  to 
the  child  in  fee ;  but  in  case  tho 
child  should  die  before  twenty* 
five  without  issue,  remainder  over ; 
the  child  was  still-born;  afterwards 
testator  made  a  codicil,  afiirming 
his  will,  and  died  without  issue; 
forty-three  weeks  after  his  de- 
cease, the  widow  is  brought  to 
bed  of  a  son;  this  son  cannot 
take  the  estate,  which  goes  to  the 
devisees  over.  (Foster  v.  Coohe.) 

III.  347 

20.  Of  lands  not  in  settlement  upon 
testator's  wife,  will  pass  the  re- 
version in  fee  of  those  settled. 
{Glover  v.  Spendhve.)      IV.  337 

21.  The  situation  of  a  testator  and 
his  family  taken  into  consider- 
ation, in  questions  relative  to  the 
validity  of  a  devise.  (Lytton  r. 
Lytton.)  ib.  441 

22.  After  a  clear  gift  to  a  college  of 
three  presentations  to  a  living, 
thair  interest  cannot  be  extended 
hy  doubtful  words.  (Emanual 
College  V.  The  Bishop  of  Nor- 
wich  and  others.)  ib.  481 

23.  A.  devised  his  estate  in  strict 
settlement,  and  orders  other  es- 
tates 
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tatM  to  he  sold  and  conTerted 
into  personalty,  and  the  produce, 
with  the  residue  of  his  personalty, 
to  be  laid  oat  in  lands  in  A* 
contigaous  and  convenient  to  his 
estate  in  A»  and  by  strong  expret- 
tictu  (though  without  direct 
words)  shewed  he  intended  it  to  • 
be  to  the  same  uses,  it  was  de- 
creed so  to  be.  (JBroiOM  v.  De 
laet.)  IV.  627 

DEVISE,  executory. 

1.  Devise  to  il.  for  ever,  that  is,  if 
he  shall  have  a  son  or  sons  who 
shall  attain  twenty-one,  but  if  il. 
shall  die  without  son  or  sons  to 
inherit,  that  the  son  of  B,  shall 
inherit :  this  is  a  fee  in  il.  with 
an  executory  devise  to  the  son  of 
B.  {Heath  V.  Heath.)  1. 147 

ft.  Devise  of  the  residue  of  person- 
alty to  testator's  wife  for  life;  and 
if  she  shall  die  without  issue  liv- 
ing at  her  death,  to  the  testator's 
two  brothers;  or  if  one  of  them 
shall  be  dead,  to  the  survivor: 
they  both  died,  living  the  wife, 
who  died  not  leaving  issue,  it 
vested  in  the  surviving  brother, 
and  was  transmissible  to  his  re- 
presentatives,  {Barnes  v.  Allen.) 

ib.  IBl 

DEVISE  over,  too  remote. 

1.  Devise  to  A.  and  the  lawful  heirs 
of  his  bodv,  if  he  shall  have  any; 
if  he  shall  die  without,  certain 
sutns  over;  this  is  too  remote. 
{Attorney-General  v.  Hird,) 

1. 170 

2.  To  testator^s  wife  and  her  heirs, 
but  in  case  of  her  decease  without 
issue,  to  tHe  eldest  son  of  his 
brother,  too  remote.  {Bigge  v. 
BenslcyJ)  ib.  187 

DEVISE/or  Payment  of  Debts. 

1.  Devise  to  pay  debts  by  bond, 
mortgage,  or  simple  contract, 
shall  not  pay  an  annuity  only 


promised  by  letters.  (Jamaom  r. 
Skipwith.)  1.34 

2.  Devise  of  real  and  personal  es- 
tate to  pay  debts  and  legacies, 
the  personal  estate  shall  not  pay 
the  ancestor's  mortgage  or  a  le- 
gacy charged  on  land.  (Lawson 
V.  Hudson.)  ib.  68 

3.  A  mere  charge  upon  the  real  es- 
tate ^  to  pay  debts  and  legacies,  is 
not  sufficient  to  exonerate  Uie 
personal  estate,  unless  there  are 
words  to  shew  it  was  the  testa- 
tor's intention  that  the  personalty 
should  not  be  applied.  (SauiweU 
Y.  Wake.)  ib.  144 

4.  Sir  R.  W.  reciting  himself  to  be 
seised,  subject  to  incumbrances, 
of  an  estate  which  was  mort« 
gaged,  devised  another  estate  for 
a  term  of  twenty-one  years,  in 
aid  of  his  personal  estate,  to 
pay  bond  and  book  debiM,  and  by 
a  subsequent  clause)  to  pay  all 
kis  debts,  the  personal  estate 
and  the  term,  shall  exonerate  the 
mortgaged  estate.  {Tweedale  v. 
Coventry.)  ib.  240 

6.  Under  a  general  charge  for  pay- 
ment of  debts,  eopyhold  estate  is 
liable  as  well  as  freehold  estate. 
{Coomhes  v.  Gibson.)  ib.  273 

6.  Devise  of  an  estate  for  payment 
of  debts,  takes  it  out  of  the  sta- 
tute of  fraudulent  devises :  and 
being  to  pay  out  of  rents  and 
profits,  no  sale  or  mortgage  can 
be  made.  {JUngard  v.  Derby.) 

ib.  311 

7.  See  the  note.  ib. 

8.  Neither  shall  such  charge  make 
a  term  for  payment  of  debts 
liable  to  a  mortgage  which  sub- 
sisted on  an  estate  at  the  time 
when  the  testator  purchased  it, 
but  the  mortgaged  estate  shall 
bear  its  own  burthen.  {Ancaster 
v.  Mayer.)  ib.  454 

9.  An  estate  descended  shall  ex- 
onerate an  estate  charged  with 
payment  of  debts.  {Davies  v. 
Topp.)  ib.  524 

10.  If 
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10.  If  a  derise  for  paymciit  of  debts 
does  not  provide  for  it  in  a  prac- 
ticable manner,  it  does  hot  take 
the  case  oat  of  the  statute  of 
fraudulent  devises.  (Uugkei  v. 
Daulben.)  II.  614 

See  Change.  Legacy.  Mort- 
main. Vested  Interests. 

DISTRESS. 
See  Receiver. 

DISTRIBUTION,  Statute  of. 
See  Legacy. 

DONATIO  Mortis  Cau$i. 

1.  Gift  of  bank  notes  in  a  paper, 
apcompanied  with  declarations 
(tliongh  not  tn  extremis)  a  good 
donatio  mortis  causa.  (Hill  v. 
Chapman.)  II.  612 

2.  Donatio  mortis  cansA  may  be  for 
a  particular  purpose.  (^Blount  v. 
Burrow.)  IV.  72 

3.  A  cheque  on  a  banker  given  in 
the  last  illness,  unless  offered  for 
payment  during  the  life,  not  a 
^ood  donatio  mortis  causa.  {Tate 
V.  Hubert.)  ib.  2tt6. 

4.  Nor  a  promissory  note  given  in 
the  same  manner.  (S.  C.)         ib. 

See  Deposit. 

DOWER. 

1.  Costs  shall  not  be  given  on  an 
assignment  of  dower  by  commis- 
sioners. {Lucas  V.  Calcraft.) 

I.  134 

2.  Devise  of  a  rent-charge  is  not  a 
bar  of  dower,  unless  so  expres- 
sed, or  the  estate  so  small  as  to 
shew  it  must  have  been  so  in- 
tended. {Pearson  v.  Pearson.) 

ib.  202 

3.  But  where  the  gift  is  inconsist- 
ent with  dower,  it  shall  be  a 
satisfaction  for  it  (  Villa  Heal  v. 
Lord  Galway.)  ib.  21)2,  n. 


4.  A  wife  shall  i!iot  be  endowed  of 
an  equity  of  redemption  oh  a 
tn^rtgage  in  fee.  {Dixon  v.  &- 
ville,)  I.  S26 

5.  A  thousand  pounds  a  year  was 
given  to  the  wife,  by  will,  in  lieu 
of  dowe^,  but  if  she  marry  again 
£100  a  year  in  lieu  of  all  other 
benefits;  she  marries  and  elects 
her  dower,  she  shall  not  have 
the  £100  a  year.  {Boifnton  r. 
Boynton.)  ib.  445 

6.  Bill  filed  by  a  widow  against 
the  heir  of  her  husband  for 
dower;  the  bill  was  retained  for 
a  year  to  try  her  title  at  law,  and 
a  writ  of  dower  brought ;  before 
issue  joined  the  heir  died :  the 
widow  established  her  right 
against  his  devisee:  the  widow 
dying,  her  representative  filed  a 
bill  of  revivor  and  supplement 
against  the  executor  and  deviseo 
of  the  heir,  fbr  a  third  part  of 
mesne  profitlB  during  the  life  of 
the  wiaow,  which  was  decreed; 
and  the  decree  affirmed  on  re- 
hearing. {Curtis  V.  Curtis.) 

II.  G20 

7.  Testator  gavehis  wifean  annuity 
(charged  on  the  estate  of  which 
she  was  dowable)  she  must  elect 
between  that  and  her  dower. 
Accepting  the  payment  for  three 
years  is  not  an  election.  (  Wc^ 
V.  Wake.)  III.  255 

8.  Plea  of  purchase  for  real  consi- 
deration, not  good  to  a  bill  for 
dower.  {WilHams  v.  Lambe.) 

ib.264 

9.  Demurrer  to  a  bill  for  dower 
over-ruled,  though  it  stated  no 
impediment  to  suing  at  law. — 
{Mundy  V.  Mundy,)  ib.  294 

10.  Testator  charged  his  estate  with 
an  annuity  for  his  wife,  she  shall 
notwithstanding  have  her  dower. 
{Foster  v.  Cooke.)  ib.  347 

11.  Leasehold  estate  settled  in  bar 
of  dower,  is  not  a  bar  of  thirds. 
{Crc$wcll  y.  Byron.)  ib.  362 

12.  Interest  not  given  on   arrears 

of 
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of  an  annuity  in  lien  of  dower. 
(Tew  T.  Earl  of  Winterton.) 

III.  489 
13.  A  settlement  made  npon  a  fe- 
male infant,  by  which  an  estate 
was  settled  en  the  husband's 
mother  for  life,,  renninder  to  the 
hnshand  for  life,  remainder  to 
the  wife  for  Mfe»  with  remainder 
over,  in  bar  of  dewcr,  shall  not 
bind  the  wife,  in  regard  the  mo- 
ther might  (as  she  did)  survive 
the  Irasband,  she  may  Uiereforo 
elect  to  take  the  provision »  or  ker 
dower  and  free-bench.  (Carm- 
ikoTM  T.  CamUberu)  Vol.  IV.  600 


E. 

ECCLESIASTICAL  COURT. 

The  Conrt  wiU  order  the  officer 
of  the  Ecclesiastical  Conrt  to  de- 
liver np  a  will,  to  be  produced 
here,  on  secnrity  given  to  return 
it  (Xdb  T.  Cautjield.)    III.  263 

ELECTION. 

1.  The  testator  devised  estates, 
which  he  had  surrendered  in  se- 
veral parishes  '*  to  my  grand- 
children C  not  sufficient  to  raise 
a  tinst.  (  Wynne  v.  Hawkins) 

1. 179 

2.  The  wife  being  entitled  to  an 
estate  under  the  marriage  settle- 
ment, the  hnsband,  by  will, 
gave  her  an  interest  in  another 
estate  and  all  his  personalty,  in 
lieu  of  her  claims;  the  will  was 
not  duly  executed  to  pass  real 
estate :  she  must  elect  between 
the  personal  estate  and  her  dow- 
er ;  but  is  entitled  to  delay  her 
election  until  the  account  of  the 
personal  estate  is  taken.  (New- 
man V.  Newman,)  ib.  186 

3.  Where  a  certain  sum  is  settled 
by  marriage    articles    upon  the 


onlychiM  of  the  narriage;  the 
father  afterwards,  by  wiU,  gives 
her  all  his  real  estates  for  life, 
with  remainder  to  her  children ; 
and  orders  his  personalty  to  be 
laid  out  in  lands  to  the  same 
uses ;  also  copyholds  (of  which 
he  had  only  the  eqnity  of  re- 
demption) are  unsurrendered; 
she  must  elect  between  the  de- 
vises under  the  wifl,  and  the 
sum  which  she  claims  under  the 
settlement.  {Macnammxtr,  James.) 

1.481 
4.  Testator  devised  aH  his  estate  to 
his  wife ;  in  case  of  death  hap- 
pening to  her,  he  desk-ed  his  ex- 
ecutors to  take  care  of  the  whole 
for  his  daughter  :  the  wife  shall 
take  only  an  estate  tor  life,  with 
remainder  in  fee  to  the  daughter. 
{Nawlan  v.  NcUigan.)         ib.  489 

6.  To  an  the  children  off  A.  at 
twenty-one,  a  child  bom  afller  the 
death  of  the  testatrix  shall  take. 
(Congrewey.  Congreve,)      ib.590 

6w  The  testaUMT  had  by  settfeisent 
reserved  an  election  of  convey- 
ing certain  pareels  or  paying  a 
certain  sum ;  not  having  elected 
during  his  life,  and  the  person- 
alty being  inadequate  to  payment 
of  debts,  the  estate  shall  be  con- 
veyed. (Ttftson  V.  BenyonS)  II.  £» 

7.  Children  to  whom  an  estate  de- 
scends from  the  mother,  which 
had  been  contracted  to  be  sold 
to  her  husband,  shall  elect  be- 
tween it  and  their  claims  under 
his  will.  {Pitt  V,  Jackson.)  ib.  61 

8.  A  widow  having  different  in- 
terests under  her  marriage  set- 
tlement, and  her  husband's  will ; 
and  proving  the  latter,  acting 
under  it,  and  receiving  the  rents 
six  years,  held  to  have  made  her 
election.  (Butricke  v.  Brodhnrst.) 

ib.  88 

9.  Testator  gives  a  marriage  bond 
to  leave  £2,000  to  the  wife  and 
children,  but  if  no  children,  to 
the  wife  ;  by  will  he  gives  her  a 

life- 
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lifio-estate  in  the  whole  property ; 
she  shall  not  be  put  to  an  elec- 
tion, but  take  botli.  {Forty fh  v. 
Grant.)  III.  242 

10. Testator  gives  his  wife  an  annuity 
(charged  on  the  estates  on  which 
she  would  be  dowable)  she  must 
elect  between  the  annuity  and 
dower :  but  accepting  the  annuity 
for  three  years,  is  not  an  clec- 
Uon.  {Wake  v.  Wake.)       ib.  255 

\\A\y  settlement  of  1712,  a  house 
called  B.  part  of  the  manor  of 
//.  was  settled  upon  the  settlor's 
nephew  for  life,  remainder  to 
the  first  and  other  sons  in  tail, 
with  divers  remainders  over. 
I^y  indenture  in  1722,  the  bro- 
ther of  the  settlor  settled  the  re- 
mainder of  the  manor  upon  his 
son  (nephew  of  the  first  settlor) 
for  life,  remainder  to  W.  his 
first  son,  (then  born)  for  life; 
remainder  to  his  (  W.  's)  first  and 
other  sons  in  tail  male;  and  a 
term  was  created  by  this  deed  to 
raise  £4,000  for  the  daugliters  of 
W.  and  there  was  a  proviso  in  the 
deed,  that  in  ease  W.  or  such 
one  who  should  come  into  pos- 
session of  the  manor  should, 
witiiia  seven  years,  convey  B.  to 
the  same  uses  as  the  manor  was 
limited,  he  should  have  a  power 
of  making  a  jointure;  hot  if  he 
slionld  refuse  or  neglect  so  to  do, 
all  the  uses  limited  of  the  manor^ 
9ub§equeut  to  hU  estate  for  life^ 
shoulfl  cease:  there  was  also  a 
provision  by  which  W.  was  en- 
titled to  make  leases,  for  tlie  be- 
nefit of  his  daughters  or  younger 
sons. 

JV.  F,  the  grandson,  took  pos- 
session of  B.  and  afterwards  of 
the  manor,  and  lived  several 
years,  but  did  not  settle  B.  to  the 
uses  of  the  deed  of  1722,  but 
suffered  a  recovery  of  it,  and  dis- 
posed of  it  by  will :  and  did  not 
execute  the  power  of  jointuring, 
but  charged  the  term  with  £4,000 


for  his  daughters,  and  executed 
the  power  of  leasing  for  their  be- 
nefit. 

The  bill  was  to  have  B.  convey- 
ed to  the  uses  of  the  deed  of  1722, 
or  to  have  the  leases  declared 
▼oid,  and  the  execution  of  the 
power  bad;  or  for  a  compensa- 
tion to  the  amount  of  the  chaises 
on  the  manor  of  U. 

Hb  Honor  held,  that  this  was 
not  a  case  of  election ;  and  that, 
as  upon  neglect  of  settling  B.  to 
the  same  uses,  only  the  estates 
subsequent  to  W.  's  estate  for  life 
were  made  voidy  and  the  powers 
(though  subsequent  in  the  order 
of  the  deed)  were  annexed  to  the 
estate  for  life,  the  execution 
thereof  ought  not  to  be  set  aside. 
{Freke  f .  Lord  Barrington,) 

III.  274 

12.  The  doctrine  of  election  applies 
to  a  deed  as  well  as  a  will.  (8.  C. 
Bigland  v.  UuddlestoueJ) 

ib.  285,  n. 

13.  By  marriage  settlement  £1,500 
was  to  be  laid  out  to  the  use  of 
the  wife  for  life,  with  remainder 
in  case  she  should  survive,  to 
her;  and  if  the  husband  should 
survive,  to  such  uses  as  she  should 
appoint;  and  in  default,  to  such 
persons  as  would  take  under  the 
statute  of  distribution :  She  died 
without  appointment,  leaving  a 
daughter:  The  father  gave  the 
daughter  an  estate  in  fee,  in 
performance  of  the  covenant: 
This  is  a  case  of  election;  but 
the  daughter  electing  to  take 
under  the  will,  takes  the  per- 
sonalty, as  next  of  kin*  {Hoare 
V.  Barnes.)  ib.  316 

14.  The  first  point  held  contrd. — 
(Foster  v,  Cooke,)  ib.  347 

15.  A.  by  marriage  settlement  pro- 
vides an  annuity  for  the  eldest 
son  of  the  marriage:  he  after- 
wards, by  will,  gives  to  the 
eldest  son  a  real  estate  for  life, 

with 
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with  remaindeni  orer:  the  ddest 
son  must  elect,  between  this  pro- 
Tision  and  the  annuity.  (Blake 
V.  Btmlmry.)  IV.  21 

16.  Under  a  settlement  the  sister  of 
a  tenant  in  tail  was  entitled  to  an 
estate  for  life  (subject  to  his  es- 
tate tail)  taking  also  an  interest 
under  the  brother's  will,  who 
had  treated  the  settled  estate  as 
his  own,  she  must  elect  {Finch 
Y.  Finch.)  ib.  38 

17.  Asettlementmade  upon  a  female 
infant,  by  which  an  estate  was 
settled  on  the  husband*s  mother 
for  life,  remainder  to  the  hus- 
band for  life,  remainder  to  the 
wife  for  life,  remainder  over,  in 
bar  of  dower,  not  binding  upon 
the  wife,  in  regard  the  mother 
miff  hi  (as  she  did)  survive  the 
htuband:  the  wife  may  therefore 
elect  to  take  the  provision,  or 
her  dower  and  free-bench.  {Car- 
ruthers  v.  Carruthersi)       ib.  500 

&e  Devise.    Land. 

ENTRY. 

The  entry  of  a  widow  as  guardian 
to  a  son,  docs  not  prevent  his 
having  such  a  seisin  as  to  con- 
vey title  to  his  customary  heir. 
{Forder  v.  Wade.)  IV.  521 

EQUITABLE  ASSETS. 

A  creditor  having  five  bonds,  one 
of  which  had  been  paid  before 
the  bill  filed,  afterwards  a  de- 
cree that  the  specialty  creditors 
should  abate  in  proportion  ;  he 
shall  not  be  called  upon  to  bring 
back  what  he  had  received,  but 
only  shall  abate  on  the  out- 
standing debt.  {Lowthian  v.  Ha- 
$el)  IV.  167 

EQUITY. 

1.  Where  matter  is  originally   of 
legal  jurisdiction,  the  death  or 


bfoik^plcy  of  parties  (though  it 
might  lead  to  an  account)  will  not 
support  a  bill  filed  before  the 
events  happen.  (Hoare  v.  Ctm- 
tencin.)  1. 27 

2.  Equitable  securities  (the  legal 
estate  being  in  a  prior  mortga- 
gee) shall  take  their  rank  ac- 
cording to  the  priority  of  tlieir 
dates.  (Becket  v.  Cerdley.) 

ib.  3d3 

S.  Where  an  equitaUe  estate,  and 
a  legal  in  the  same  premises  vest 
in  the  same  person,  the  equit- 
able interest  will  merge  in  the 
legal.  (  Wade  v.  Paget.)    ib.  363 

4.  Will  relieve  against  a  contract 
become  impossible  to  be  per- 
formed. {Smith  V.  Minrris.) 

II.  311 

5.  Tlie  Court  will  not  interfere, 
even  to  secure  the  fund,  upon  the 
application  of  a  person  who  does 
not  shew  any  interest.  {jBrown  v. 
Dunbridge.)  ib.  321 

6.  A  court  of  equity  will  not  carry 
into  execution  a  voluntary  deed, 
without  either  valuable  or  meri- 
torious consideration.  {Caiman 
r.Sarel.)  III.  12 

7.  A  partner,  after  the  partnership 
ceased,  gave  a  joint  note.  Bill 
filed  to  strike  out  the  plaintiff 
(the  former  partner's)  name,  have 
the  bill  retained  for  a  year,  and 
a  trial  had ;  at  which  the  plain- 
tiff at  law  could  not  prove  the 
partnership,  and  was  nonsuited : 
yet  Lord  Chancellor  refused  to 
decree  the  name  to  be  erased. 
{Ryan  v.  Mackmath.)  ib.  15 

8.  The  plaintiff's  testator's  property 
being  confiscated  in  America^ 
(subject  to  his  debts)  a  creditor 
there  ought  to  apply  to  make  that 
property  available  to  the  pay- 
ment of  his  debts,  before  he  sues 
the  debtor  here.  {Wright  v.  JVw//.) 

III.  320 

9.  A  mort* 
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9.  A  mortgage  term  outstanding 
win  bar  an  ejectment  at  law 
even  between  heir  and  devisee 
claiming,  subject  to  the  charge  ; 
the  only  remedy  therefore  is  in 
a  court  of  equity.  (Barnes  v. 
Crow,)  IV.  a 

10.  Court  of  eijoity  will  not  relieve 
against  purchasers  of  a  term  from 
executor  or  administrator,  after 
length  of  possession y  even  under 
suspicion  of  fraud.  (Andrew  v. 
Wrigley.)  ib.  125 

11.  There  is  no  equity  between  the 
heir  at  law  of  a  lunatic  and  hii 
personal  representative,  {Comp' 
ton  V.  Oxenden.)  ib.  397 

See  American  Loyalist.  De- 
murrer. 

EQUITY  OF  REDEMPTION. 

An  equity  of  redemption  cannot  be 
taken  in  execution,  under  the 
statute  of  Frauds.  (Lyster  v.  Dol- 
land.)  III.  478 

ESTATE. 

1.  An  equitable  estate  tail  may  be 
barred  by  a  recovery,  as  well  as 
a  legal  estate  tail.  (Bolder  v. 
AUiugton.)  1. 72 

2.  Devise  to  trustees  (after  pay- 
ment of  taxes,  Sfc.)  to  pay  the 
residue  of  rents  and  profits  to 
C  S,  for  life,  remainder  to  the 
use  of  the  heirs  male  of  the  body 
of  C  S, — C  S,  has  only  an  es- 
tate for  life,  not  an  estate  tail. 
(Shapland  v.  Smith,)  ib.  75 

3.  See  also  the  note.  ib.  n.  f 

4.  The  testator  devised  to  trustees 
to  pay  debta,  then  to  stand 
seised  to  the  vse  of  A.  for  life^ 
without  impeachment  of  waste, 
after  his  decease  to  the  use  of 
the  heirs  male  of  his  body,  seve- 
rally, successively,  and  in  re- 
mainder. This  is  an  estate  tail 
in  A.  (Jones  v.  Morgan.)    ib.  206 

5.  A  term  being  settled  upon  the 
husband  for  life,  remainder  to 


the  wife,  her  exeovtors,  admi- 
nistrators, Sfc.  for  the  residue  of 
the  term,  for  her  jointure,  and 
for  the  better  settling  the  term 
on  her  for  Hfe,  for  her  jointure, 
a  covenant  to  renew  and  insert 
her  name.  The  addition  of  these 
words  will  not  reduce  it  to  an 
estate  for  life.  (Clarke  v.  Hack- 
well)  I.  304 
6.  Testator  devised  to  his  heir  at 
law  for  life,  remainder  to  R,  C. 
for  life,  an<l  to  his  first  and  other 
sons,  remainder  to  R,S.  and 
W,  M,  for  their  Joint  lives,  and 
to  the  survivor  of  them — the  sur- 
vivor only  takes  an  estate  for 
life.  (Ause  v.  Melkuish.)    ib.  51R 

See  Exoneration.  Real  and 
Personal  Estate. 

ESTATE  for  LIFE,   (by  Impli- 
cation,) 

Gift  to  testator's  two  daugliters,  to 
be  distributed  to  their  children 
by  their  wills,  raises  an  estate 
for  life  in  the  daughters  by  im- 
plication. (Ramsden  v.  Hassard.) 

III.  236 

ESTATE  REAL, 

May  be  converted  by  a  co-partner- 
sbip  agreement  into  personalty, 
but  must  be  so  expressly  to  have 
the  effect   (Thornton  v.  Dixon.) 

111.  199 

ESTATE,  REAL  and  PER- 
SONAL. 

1.  Contracted  for,  but  contract  dis- 
missed, on  account  of  testator's 
estate  made  part  of  real  estate, 
and  the  money  should  bo  laid  out 
in  land  to  the  same  uses.  (Whit- 
taker  V.  Whittaker.)  1 1 1.  31 

2.  Testator  having  two  estates  in 
mortgage,  orders  the  debt  upon 
the  one  to  be  paid  out  of  his  per- 
sonal   estate,    and    charges  the 

other 
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otberupon  the  mortgaged  pre- 
misesy  and  gives  the  reiddae  of 
his  personal  estate  to  persons  hy 
whose  death  in  his  life-time  it 
lapses :  the  mortgage  debt  charg- 
ed upon  the  mortgi^ed  premises, 
shall  be  paid  oat  of  the  person- 
alty; for,  though  he  exonerated 
the  personal  estate  for  the  lega- 
tees, non  constat  he  meant  so  to 
do  for  the  next  of  kin.  (Hale  v. 
Cox.)  III.  322 

3.  Money  was  by  settlement  to  be 
laid  out  in  land,  to  bo  settled  to 
the  use  of  husband  for  life,  re- 
mainder to  raise  portions  for 
younger  chUdron;  tlie  money 
was  afterwards  vested  by  order 
of  the  husband  in  South-iea  an- 
nuities; afterwards,  by  will  he 
devised  generally,  sil  his  manors, 
Sfc.  to  certain  uses :  the  money 
in  the  funds  must  be  laid  out  in 
land.  (Hickman  v.  Bacon.) 

ib.  333 

4.  Where  tliere  is  a  charge  of  le- 
gacies upon  the  real  estate,  they 
shall  be  so  charged,  though  they 
are  first  directed  to  be  paid  out 
of  the  residue  of  the  personal 
estate,  if  the  personal  estate 
prove  defective.  (Minor  v.  Wick- 
stead.)  ib.  G27 

5.  A  contract  to  sell  will  not  in  all 
cases  convert  the  real  into  per- 
sonalty, and  it  shall  not  be  so  to 
defeat  the  party's  intention.  (Fo- 
ley v.  Pcrcival.)  IV.  4 19 

See  Equity,    Exoneration, 

ESTOVERS, 

Of  one  estate  are  not  to  be  applied 
to  the  repairs,  Sfc,  of  another 
estate.    (Lee  v.  AUtonJ)     1. 194 

EVIDENCE, 

1.  Of  one  witness,  corroborated 
by    circumstances,      admissible 


against  the  facta  sworn  in  the 
defendant's  answer,  and  suflScient 
to  found  a  decree.  (Pember  v. 
Matkers.)  1. 52 

3,  A  witness  had  been  examined 
de  bene  esse,  and  lived  eighteen 
months  after  the  answers;  the 
depositions  had  been  published, 
the  defendants  consenting;  his 
Honor  refused  to  suppress  the 
depositions,  but  Lord  VkanceUor 
inclined  to  think  they  ought  not 
to  be  read.  (Maybank  t.  Brooks,) 

ib.  84 

5.  The  evidence  of  a  bankrupt  hav- 
ing had  his  certificate  and  al- 
lowance, admitted  to  be  read. 
(Russel  V.  Russel.)  ib.  269 

4,  In  what  case  affidavits  shall  be 
read  against  the  answer,  on 
motion  for  injunction^  (Isaacs 
v.  Humpage.)  II I^  463 

6.  As  to  reading  defendant's  exa- 
mination in  evidence.  (BUmnt 
V.  Burrow.)  IV.  72 

0.  The  examination  of  witnesses, 
being  foreigners,  must  be  in 
English^  and  the  interrogatories 
and  their  answer  translated  by 
sworn  interpreters.  (Lord  Bel- 
more  V.  Anderson.)  ib.  90 

Evidence,  de  bene  esse*  See  Com* 
MISSION.  Depositions.  Wit- 
mess. 

EVIDENCE,  Part)L 

1.  Parol  evidence  to  prove  that  the 
testator  knew  a  legatee  was  dead, 
in  order  to  shew  his  intention 
that  the  legacy  should  be  trans- 
missible, not  admitted,  (May- 
bank V.  Brooks.)  I.  84 

2.  Upon  a  grant  of  an  annuity,  a 
bill  was  filed  to  redeem,  upon  a 
saggestion  that  it  was  part  of  the 
original  agreement,  but  omitted 
in  the  deed,  from  an  apprehen- 
sion that  it  would  make  the  tran- 
saction usurious :  parol  evidence 
was  offered  to  prove  it  was  part 

of 
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of  the  original  agreement;  but 
refased  to  be  admitted ;  the  bill 
not  stating  the  omission  to  have 
been  by  fraud.  {IimlMm  v.  Child,) 

1.92 

3.  Parol  evidence  of  an  agent,  ad- 
mitted to  prove  a  party  to  a  deed* 
had  notice  of  an  incumbrance  on 
the  estate.  {Shelbume  y.lnchi- 
qnin,)  ib.  338 

4.  Evidence  of  the  stale  of  a  tes- 
tatrix's property  let  in  to  shew 
that  by  a  gift  of  a  sum  in  long 
annuities y  she  meant  a  gross  sum, 
not  an  equivalent  annuity.  {Fon- 
nereau  v.  Poyntz,)  ib.  473 

5.  Of  a  parent's  intention,  that  a 
portion  should  not  be  a  perform- 
ance of  a  legacy,  admiltcd.  (De- 
heze  V.  Mann,)  If.  105. 519 

6.  Admissible  to  shew  that  when 
the  wife's  estate  was  mortgaged 
for  the  benefit  of  husband,  she 
did  not  mean  to  be  a  creditor 
against  his  assets.  {Clinton  v. 
Hooper.)  ib.  201 

7.  That  it  was  part  of  an  agree- 
ment for  an  onnuify,  that  it 
should  be  redeemable,  refused. 
{Portmore  v.  Morris.)  ib.  219 

8.  Admitted  to  shew  that  legacies 
given  by  a  second  codicil  were 
intended  as  accumulative.  (Coote 
V.  Boyd.)  ib.  521 

9.  Not  admissible  to  raise  an 
equity,  tbat  a  pension  granted  by 
the  Crown  to  tbe  defendant,  was 
in  trust  for  the  plaintiH*,  against 
the  oath  of  tbe  defendant  in  his 
answer.  {Fordyce  v.  Willis,) 

III.  577 

EXCEPTIONS 

1.  To  the  answer  to  an  amended 
bill,  referred  to  the  same  Master 
to  whom  the  exceptions  to  tbe 
original  bill  had  been  referred. 
{Pratt  V.  Tessier.)  1.39 

2.  Where  an  exception  is  taken  to 
an  answer,  the  defendant  can- 
not protect  himself  by  saying 
that  he  is  a  mere  witness ;  but  he 
Vol.  IV.  K 


should  hare  arailed  himself  of 
that  by  plea  or  demurrer ;  having 
submitted  to  answer,  he  must  an- 
swer fully.    {Cookson  v.  Ellison.) 

II.  252 

3.  If  a  bill  be  for  discovery  of 
matters  penal  at  coumion  law, 
or  by  statute,  the  defenilant  need 
not  demur  or  plead,  but  shall 
have  the  benefit  on  exceptions : 
but  when  the  time  for  suing  a 
penalty  expires  between  first  and 
second  answers,  on  exceptions 
taken  to  second  answer  for  not 
discovering  the  exceptions,  shall 
be  allowed,  and  the  party  must 
discover.  {Williams  v.  Farring^ 
ton.)  III.  38 

4.  Exceptions  will  not  lie  to  a  Mas- 
ter's report  for  costs  only,  but  it 
must  be  by  petition.  {Pitt  v. 
Mackreth.)  ib.  .321 

6.  Wbere  the  acccptant  prevails  in 
any  of  tbe  exceptions,  he  is  en- 
titled to   the  deposit.  {Parker  v. 

Prmit.)  ,       ^^'^ 

C.  Will  not  lie  to  an  infant's  answer. 

{Copeland  v.  Wheeler.)       ib.  250 

See  Answer.  Award.  Con- 
tempt, 

EXECUTION. 

One  being  in  execution  for  costs,  a 
demand  of  a  higher  nature,  upon 
the  plain  till',  arises  to  him  as  ex- 
ecutor, tbe  Court  will  not  dis- 
charge liim  on  motion.  {Holworthy 
v.  Allen.)  II.  17 

EXECUTORS 

1.  Having  legacies  given  to  them, 
and  there  being  no  next  of  kin  to 
take  the  undevised  surplus,  are 
trustees  for  the  crown.  {Middle- 
ton  V.  Spieer.)  I.  201 

2.  Having  unequal  legacies,  shall 
take  the  undevised  surplus  equal- 
ly, as  if  they  had  no  legacies. — 
{Bowker  v.  Uunter.)  ib.  328 

3.  So 
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3.  So  Inhere  some  have  nneqnal, 
and  others  no  legacies.  (Oliver 
V.  Frewin.)  I.  590 

4.  Appointing  one  a  tnistee  as  well 
as  executor  shall  not  bar  his 
taking  an  undisposed  residue. 
{Battely  v.  Windlc)  11.  3 1 

6.  Executors  joining  in  a  draft  for 
the  property  of  the  testator,  and 
suffering  the  money  to  be  iu  the 
hands  of  a  tradesman,  are  both 
liable  to  the  loss,  though  one  has 
done  no  other  act  in  execution  of 
the  will.  {^Sadler  v.  Hobbs.) 

ib.  114 

6.  Having  an  annuity  of  £3  for 
collecting  rents,  turns  the  exe- 
cutor into  a  trustee.  (Lowson  v. 
Copeland,)  ib.  15fJ 

7.  Not  having  brought  an  action 
on  a  bond,  charged  with  the 
same.  (S.  C.)  ib. 

8.  Having  put  the  next  of  kin  to 
prove  their  relationship,  shall  pay 
the  costs  of  so  doing.  (S.  C.)    ib. 

9.  But  where  there  are  several  ex- 
ecutors, some  of  them  having 
legacies,  does  not  turn  them  into 
trustees.  (Frewin  v,  Relfe.) 

ib.  220 

10.  Testatrix  having  appointed  three 
executors,  makes  a  codicil,  re- 
Toking  the  appointment  of  one  of 
them,  and  appoints  two  persons 
executors  in  her  room;  bv  ano- 

'  ther  codicil  she  revokes  the  ap- 
pointment of  the  former  revoked 
executrix,  and  appoints  a  third 
person  in  her  room;  they  are  all 
executors.  (S.  C.)  ib, 

11.  Executors,  taking  a  residue  as 
executors,  are  joint-tenants. — 
(S.  C.)  ib. 

12.  Shall  make  good  a  legacy  not 
well  appropriated.  (Cooper  v. 
Douglas!)  ib.  231 

13.  A  bankrupt  being  executor, 
and  the  assets  of  his  testator 
being  in  the  hands  of  his  assig 
nees,  admitted  to  prove  as  a 
creditor  to  the  amount,  and  the 
dividends  ordered  to  be  paid  into 


the  Bank  to  the  use   of  tlie  ie^ 
tator's  creditors.  (Leeke,  ex  parte.) 

11.596 

14.  But  where  the  testatrix  by  will 
made  the  defendants  trustees, 
and  gave  them  legacies,  and  by 
codicil  appointed  them  executors, 
and  ordered  them  to  be  paid  for 
joumies  and  expences,  this  shews 
an  intention  to  make  them  exe- 
cutors in  trust  only.  (Dean  v. 
Dalfon.)  ib.  634 

15.  Though  they  have  no  legacies, 
are  trustees  where  there  is  a 
lapsed  legacy.  (Bennet  v,  Batche- 
lor.)  III.  28 

16.  Keeping  money  of  testator^s 
longer  than  the  exigencies  of  his 
affairs  require,  shall  pay  interest: 
but  one  shall  not  be  answerable 
for  the  sum  come  to  the  bauds  of 
the  other,  unless  they  have  doue 
joint  acts.  Each  shall  be  fa'able 
to  the  whole  costs.  (Liltlelialen  v. 
Gascoyne.)  ib.  73 

17.  Motion  granted  that  securities 
shall  hh  delivered  to  executor  to 
receive  money.    (Jones  v.  Jones.) 

ib.80 

18.  Executor  made  a  defendant 
where  he  ought  to  have  been 
plaintiff,  shall  have  his  costs. 
(Blount  V.  Burrow.)  ib.  IH) 

19.  Executor,  who  is  likewise  a 
trustee,  joining  in  a  receipt  and 
reconveyance  of  a  morfgagt:d 
estate,  though  he  does  not  re- 
ceive the  monev,  is  liable  ;  tlie 
receipt  being  in  evidence,  no  en- 
quiry can  be  made  as  to  the  fact 
(Scurjicldr,  Howes.)  ib. 

20.  An  executor  is  not  entitled  to 
his  legacy  without  proving  the 
will.  (Rtad  y.  Devaynes.)    ib.  1)5 

21.  Making  debtor  executor,  is 
not  an  extinginshment  of  the 
debt.  (Carey  v.  Goodinge,) 

ib.  110 

22.  The  Coutt  will  not  order  money 
to  be  paid  out  to  an  infant  exe- 
cutrix, but  will  refer  it  to  the 
Master  to  enquire  whether  there 

are 
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lire  any  debts  or  legacies,  and  to 
consider  of  a  maintenance. — 
{Cawpart  v.  Cam-part,)  III.  195 
33.  An  executor  keeping  money  of 
the  testator  in  his  hands,  liable 
to  interest  and  costs,  Lord  Ckan- 
cellar  said,  if  he  laid  it  out  in 
three  per  cents,  the  Court  would 
affirm  his  act.  (Franklin  v.  Ftith.) 

ib.  433 

24.  Divide  a  part  of  their  testator's 
property,  hut  leave  a  sum  in  the 
funds  to  secure  an  annuity :  as  to 
this  they  arc  joint-tenants,  and  on 
the  death  of  one,  it  shall  survive. 
{Balfhvyn  v.  Johnson.)         ib.  455 

25,  Where  there  arc  debts,  may 
sell  testator's  term  specifically 
devised,  and  even  to  suspicious 
cii'cum stances  of  fraud,  after  long 
possession,  by  purchase.  Court 
will  not  relieve.  (Andrew  v. 
Wrigley.)  IV.  125 

20.  Testator  gives  to  defendant  se- 
veral benefits,  in  case  she  con- 
tinues unmarried,  but  gives  her 
a  sum  of  money  secored  on^  a 
market,  ahsohUehj,  and  makes  her 
executrix,  the  residue  shall  goto 
the  next  of  kin.  {ISourse  v.  Finch. 
Homsby  v.  Finch.)  ib.  239 

27.  Executrix  hating  a  life  estate, 
residue  to  be  divided  among  next 
of  kin.    {Zauch  v.  Lambert.) 

ib.326 

See  Bankrupt.    Demurrer. 

EXECUTORY  DEVISE. 

Gift  to  testator's  brother,  without 
restriction  as  to  his  children,  to 
whom  he  shall  leave,  before  or 
after  his  death,  sucli  part  of  the 
testator's  inheritance  as  their  con- 
duct shall  deserve  ;  but  if  at  the 
death  of  his  brother  there  shall  be 
no  children^  then  to  A.  this  is  an 
executory  devise,  which  if  it 
took  place,  would  defeat  the  in- 
terest of  the  children  of  the  bro- 
ther. {Lieutand  y.  Ayassiz.) 

II.  615 


EXONERATION. 

1.  Estate  devised  to  be  sold  for  the 
.  payment  of  debts,  the  residue  to 
be  added  to  his  personal  estate ^ 
decreed  that  the  personal  estate 
shall  not  exonerate  the  real. — * 
( Webb  V.  Jones.)  II.  40 

2. 'Personal  estate  shall  not  exon- 
erate the  real  of  a  debt,  not  con- 
tracted hy  the  party.  (Earl  of 
TanhervUle  v.  Fawcet.)        ib,  57 

3.  A.  purchased  an  estate,  subject 
to  a  mortj^age,  the  personal  shall 
not  exonerate  the  real  of  tlie 
mortga'^e  debt,  thouu;]!  the  pur- 
chaser has  given  a  n  esh  security. 
{Ttceddelly.  Tweddell.) 

ib.  101.  152 

4.  Although  generally  a  descended 
estate  shall  be  applied  in  exoner- 
ation of  a  devisea  estate  (though 
under  a  charge  for  payment  of 
debts)  yet  it  shall  not  be  so  if 
the  devised  estate  be  expressly 
pointed  out  in .  aid  of  another 
fund  provided  for  that  purpose. 
{Donne  v.  Lewis.)  ib.  257 

6.  The  personal  estate  given  to  the 
next  of  kin,  must  be  applied  in 
discharge  of  the  teslator's  mort- 
gage' (not  beiug  expressly  ex- 
empted) though  it  will  be  thereby 
exhausted.  (Philijjs  v.  Philips.) 

ib.  273 

6.  There  being  a  provision  in  a  set- 
tlement of  £5,000  for  a  younger 
child  at  twenty-one,  the  father  by 
will  added  JC5,00()  more,  and 
charged  all  on  a  residuary  real 
fund,  which  he  had  also  made 
liable  to  debts  and  legacies,  in 
aid  of  his  personal  estate :  tho 
charged  estate  shall  not  be  ex- 
onerated by  the  personal.  (  Ward 
V.  Lord  Dudley.)  ib.  316 

7.  A  sum  of  money  being  charged 
on  a  church  lease,  though  the  old 
lease  was  gone  by  renewals,  and 
all  the  lives  at  the  time  of  the 
charge  expired,  and  a  bond  had 
been  given  by  tiie  owiier  of  tiie 
lease,  continues  a  charge  on  the 

K  2  estate. 
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estate,  not  a  personal  debt  of  the 
obligor  in  the  bond.  {Billincfhurst 
Y.  Walker,)  it.  604 

8.  One  master  of  both  funds  charges 
a  debt  which  was  personal  on  the 
real  estate:  his  heir  shall  not 
have  it  exonerated  by  the  per- 
sonal estate.  (^Hamilton  v.  Wor- 
loy.)  IV.  199 

9.  Personal  estate  shall  not  be  ap- 
plied to  exonerate  the  real,  where 
it  \ioiild  defeat  the  intention. — 
i^Foley  V.  Percical.)  ib.  419 

See  Personal  Estate. 


F. 


FATHER  AND  CHILD. 

Father  restrained  from  exercising 
, paternal  authority  over  his  chil- 
dren, by  the  Court,  under   cer- 
tain circumstances.    (  Warner ,  ex 
parte.)  IV.  101 

FEE-FARM  RENTS. 
See  Bill. 

FEME  COVERT. 

1.  Where  persona]  estate  is  given 
to  a  ferae  covert  to  her  sole  and 
separate  use,  she  may  dispose  of 
it  by  will,  without  the  assent  of 
her  husband.  (^Fettiplace  v.  Gor- 
ges.) III.  8 

2.  Monev  invested  in  trust  for  a 
married  woman,  to  pay  her  the 
interest  for  life,  to  her  separate 
use,  and  after  her  decease,  to 
such  person  and  subject  to  such 
powers,  &c.  as  she  should  by 
any  instrument  in  writing  from 
time  to  time,  or  by  will  appoint 
(during  her  present  coverture) 
she  cannot  dispose  of  the  prin^ 
cipal  at  once  by  deed,  but  by  a 
revocable  act  only.  (Socket  and 
Wife  v.  Wray.)  IV.  483 

See  Baron  and  Feme.  Dower. 
Election.     Infant.    Power. 


FINK 

1.  Shall  not  be  setup  as  a  bar,  where 
a  bill  has  been  filed  for  relief. 
(Pincke  V.  Thomycroft.) 

1.289 

tt.  Two  sisters,  having  estates  tail 
descended  from  the  mother,  and 
the  remainder  in  fee  by  descent 
from  the  brother,  one  levies  a 
fine :  a  case  was  sent  by  the  Mas- 
ter of  tlie  Rolls  to  the  Common 
Pleas^upon  the  question,  whether 
she  acquired  a  fee-simple  in  any, 
and  what  parts  of  the  estate. — 
{Churchy.  Edwards.)  11.180 

FINE /or  Renewal  of  Leases. 

1.  In  a  beneficial  lease,  the  tenant 
for  life  renewing,  the  fine  shall 
be  apportioned  between  her  and 
the  remainder-man,  in  proportion 
to  their  respective  interests. — 
{Nightingale  v.  Lawson.) 

I.  440 

2.  A*  having  given  his  freehold, 
leasehold,  and  personal  property 
(the  leasehold  being  bishop's 
leases  renewable,  and  ordered  to 
be  renewed)  to  B,  for  life,  with 
remainders  over:  the  fines  are 
to  be  paid  out  of  the  accumulated 
fund  not  apportioned  between 
the  tenant  for  life  and  the  re- 
mainder-man.    {Stone  V.  Theed.) 

11.243 

3.  Money  paid  as  a  fine  by  the  last 
life  in  a  lease  for  a  renewal,  or- 
dered to  be  a  charge  on  the  es- 
tate, {Adder ley  v.  Clavering.) 

ib.  659 

FORFEITURE. 

P*  T.  granted  two  annuities  to  his 
son,  P.  T.;  afterwards  by  will 
he  gave  him  another  annuity, 
upon  condition  that  he  should 
release  all  demands  on  his  estate 
arising  from  accounts  relative  to 
a  transaction  between  them :  the 
release   tendered    included    the 

former 
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former  annuity;  the  refusal  to 
execute  this  is  no  forfeiture  of  the 
second  annuity;  but  a  release  be- 
ing proposed  by  the  Master  going 
only  to  the  account,  a  refnsal  to 
execute  this  was  held  a  forfeiture 
of  the  annuity  under  the  will. 
{Taylor  v.  Papham.)  1. 168 

FRAUD. 

1.  Lord  /.  dealt  for  an  annuity  with 
C,  who  treated  for  Lord  /.'s  son 
(which  was  unknown  to  Lord  /.) 
this  is  not  a  fraud  to  vitiate  the 
transaction.  (Lnham  v.  Child.) 

L92 
See  also  the  note. 

2.  Conveyance  obtained  from  per- 
sons unacquainted  with  their 
rights,  though  without  actual 
fraud,  set  aside.  {Evans  v.  Llew- 
ellyn.) II.  160 

3.  If  the  plaintilT  releases  the  prin- 
cipal in  a  fraud,  ho  cannot  pro- 
ceed against  those  who  would  be 
secondarily  liable.  (  Thompson  v. 
Harrison.)  ib.  164 

4.  Inadequacy  of  price  a  badge  of 
fraud,  upon  which  a  contract 
shall  bo  set  aside.  {Ucathcote  v. 
Paignon.)  ib.  107 

6.  Bill  to  carry  into  execution  a 
parol  acjjeemcnt  between  solici- 
tors, that  there  should  be  a  de- 
croc  of  foreclosure,  that  the 
estate  should  be  sold,  the  mort- 
gagee paid  her  principal  money 
and  interest,  the  remainder  to 
the  mortgagor,  dismissed  at  the 
Rolls,  as  within  the  statute  of 
frauds:  on  an  appeal,  evidence 
of  the  agreement  read,  and  the 
decree  allirmcd.     {Cox  v.  Pcele.) 

ib.  334 

6.  Plea  of  the  statute  of  fraud  al- 
lowed, the  agreement  not  being 
in  writing,  though  a  parol  agree- 
ment was  confessed  by  the  an- 
swer. ( Whitchurch  v.  Bevis,) 

ib.  659 

7*  A  tenant  having  by  misrepre- 
sentation   and     collusion     with 


plaintiff's  steward,  obtained  a 
renewal  of  a  lease  for  lives  as  if 
one  only  had  dropped,  and  two 
were  to  be  exchanged,  when  in 
fact  two  had  fallen,  decreed  to 
pay  the  value  of  the  two  lives ; 
and  shall  not  have  the  option  of 
abiding  by  his  former  lease ;  and 
if  he  cannot  pay  it,  the  steward 
shall.  {Earl  <y  Abingdon  v.  But- 
ler.) III.  112 

8.  An  agent  employed  to  sell  a  re- 
versionary legacy,  buys  it  in  the 
name  of  another,  afterwards  seDd 
it  t^  the  legatee,  for  a  bond  pay- 
able after  the  death  of  his  father, 
and  then  obtains  a  money  bond; 
the  transaction  is  fraudulent, 
and  the  giving  the  last  bond,  and 
paying  interest,  no  confirmation. 
{Crowe  V.  Ballard.)  ib.  117 

9.  Deed  fraudulently  obtained,  is 
no  revocation  of  a  will.  {Hawes 
V.  Wyatt.)  ib.  166 

See  Decree. 

FRAUDS,  Statute  of. 

1.  Not  pleadable  upon  an  execu- 
tory contract.  {Rondeau  v.  Wyatt.) 

III.  154 

2.  Nor  where  the  contract  is  ac- 
knowledged by  letter.  {Tawney 
V.  Crowther,)  ib.  161.  318 

3.  Putting  a  deed  into  the  hands  of 
a  solicitor,  to  perform  a  convey- 
ance to  a  son-iii-law,  not  a  part 
performance  to  take  an  agree- 
ment out  of  the  statute.  {Redding 
V.  Wilkes.)  ib.  400 

FRAUDULENT  CONVEY- 
ANCE. 

1.  Settlement  after  marriage  by  a 
person  not  indebted,  is  not  within 
the  statute  of  fraudulent  convey- 
ances. {Stevens  v.  Oliver.) 

IL  90 

2.  So  of  a  deed  of  separation,  the 
trustees    indemnifying  the  hus- 
band 
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1»aiid  agaiBst  wife's  fiitare  debts. 
(Steve»$^  V.  Oliver.)  U.  90 

8.  But  a'  setilemeDt  after  mar- 
riage>  being  Yolnntary,  is  frau- 
dulent against  a  purcliaser.  {Eve- 
lyn y.  Templar.)  ib.  148 


O. 


GUARDIAN. 

%»  A  petition  to  assign  a  guardian 
(unless  to  earry  on  a  suit,  or  pro- 
tect an  interest)  must  be  pursuant 
to  the  statute.  [Ex  parte  Beecher.) 

I,  556 

S.  If  a  father  by  will  appoints 
guardians  to  bis  natural  cliild, 
th6  Court  will  appoint  them 
guardians,  without  a  reference 
to   the  Master.      (Ward  v,  St. 

.     -Paw/.)  11.683 

9*  May  be  appointed,  and  main- 
tenance allowed  upon  petition, 
without  suit;  and  the  costs  aU 
lowed  him  in  his  accounts.  (Ex 
parte  Salter.)  III.  500 


H. 

HEIR. 

}.  Where  an  estate  is  devised^ 
charged  with  debts,  it  shall  be 
ordered  to  be  sold,  though  the 
beir  be  abroad,  and  the  devisee 
insane.    (  Williams  v.  IVhinyaies.) 

11.399 

9*  Where  an  estate  is  given  in 
mortmain,  to  uses  which  were 
good  at  the  time  of  the  gift,  but 
became  void  afterwards,  tlie  heir 
is  disinherited.  (Attorney-General 
V.  Green.)  ib.  492 

8.  Heir  directed  to  convey  copy- 
holds unsurrendered,  and  having 
other  estales  devised  to  him,  de- 
preed  to  convey  though  the  copy- 


holds ^ero    not  deriseablo  by 
custom.  (Wardelly.  Wardell.) 

III.  116 

4.  Where  an  heir  at  law  is  defend- 
ant, he  shall  have  costs;  but  if 
plaintiff,  and  vexatious,  he  shall 
pay  them.  (Sealr.Brownton.) 

ib.  214 

5.  Brought  before  Court  in  a  cha-r 
rity  cause,  shall  have  his  costs, 
(Attorney- General  v.  Haberdaih- 
^8  Company  and  Tanna.) 

TV.  178 

6.  A.  by  will  duly  executed  and 
attested,  gives  real  estate  to  cer- 
tain uses,  and  in  default  to  such 
uses  as  he  should  declare  by  any 
deed  executed  in  the  presence  of 
two  witnesses,  he  by  deed  poll, 
attested  by  'two  witnesses,  de- 
clares further  uses :  the  deed  poll 
is  a  testamentary  act,  but  did 
not  pass  the  freehold  estate,  be- 
cause not  executed  according  to 
the  statute  of  Frauds,  but  passed 
copyholds.  (Haherghatn  v.  Vin- 
cent.) ib.  353 

7.  There  is  no  equity  between  the 
heir  at  law  and  personal  repre- 
sentative of  a  lunatic.  (Compton 
V.  Oxendcn,)  ib.  397 

8.  Where  the  testatrix  had  given 
real  and  personal  estate  to  pay 
the  legacies,  and  the  personal  was 
sufficient,  Uie  real  estate  shall 
descend  to  the  heir.  (Chiity  v. 
Parker,)  ib.  411 

See  Real  and  Personal  Es- 
tate. 

HEIR-LOOMS. 

1.  Plate,  &c.  left  by  will  as  heir- 
looms, to  be  enjoyed  by  the  per- 
sons respectively  in  possession  of 
the  testator's  houses ;  the  abso- 
lute property  will  vest  in  the 
first  tenant  in  tail  who  comes 
into  esse,  and,  he  dying  an  infant, 
in  his  father  as  his  representative. 
(Foley  v,  Bumell.)  I.  274 

2.  ChattcU 
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2.  Chattels  directed  to  go  as  heir- 
looms, as  far  as  the  rules  of  law 
and  equity  will  permit,  vest  in 
the  first  tenant  in  tail,  who  comes 
into  esse.    (  Vaughan  v.  Burslem,) 

IlI.lOl 

HUSBAND, 
See  Baron  and  Feme.    Infant. 


I. 

IMPERTINENCE. 

A  reference  of  an  answer  to  the 
Master  for  impertinence,  refused 
to  be  discharged,  although  not 
moved  for  till  after  notice  of  mo- 
tion for  dismission  of  the  plain- 
tiH**s  bill  for  want  of  prosecution. 
{Kitiwarthy  v.  Allen.)  I.  400 

IMPERTINENT. 

See  Costs. 

INFANT. 

1.  The  marriage  settlement  of  a 
female  infant  held  to  be  binding 
upon  her,  and  no  act  done  by 
her  and  her  husband  can  avoid 
it;  mortgages  made  by  them,  to 
parties  having  notice  of  the  trusts, 
ordered  to  be  assigned  to  the 
trustee,  but  the  profits,  during 
the  lives  of  the  husband  and  wife, 
to  h€  applied  to  the  payment  of 
the  mortgages,  without  prejudice 
to  any  remedy  the  wife  might 
have  ascaiust  the  hnsband's  estate. 
(Durnford  v.  Lane.)  I.  106 

%  A  female  infant's  marriage  set- 
tlement, in  order  to  bind  her, 
must  be  fair  and  reasonable,  not 
tend  to  deprive  her  of  every 
thing :  a  covenant  that  whatever 
should  come  to  the  wife,  or  to 
the  husband  in  her  right,  from 
the  mother  or  otherwise,  should  be 


bound  by  the  settlement,  con- 
trouled  to  what  came  from  the  mo- 
ther, not  extending  to  property 
coming  from  other  quarters.) 
(Williams  v.  Williams.)       I.  152 

3.  An  infant  is  bound  by  an  order 
made  by  tlie  Court,  by  consent, 
although  there  was  no  reference 
to  the  Master  to  enquire  whether 
it  would  be  for  his  benefit.  (  Wall 
V.  Bmhhy.)  ib.  484 

4.  A  title  set  up  against  an  infant 
cannot  be  taken  notice  of  on  ex- 
ceptions to  a  Master's  report  of 
maintenance,  but  must  be  estab- 
lished elsewhere.  (Nic/iollSy  ex 
parte.)  ib.  577 

5.  Where  there  are  adult  and  in- 
fant legatees,  whose  legacies  are 
charged  on  a  real  fund;  though 
the  adult  legatees  have  a  right  to 
have  their  legacies  immediately 
raised,  and  for  that  purpose  a 
sale  may  be  necessary,  and  the 
heir  oilers  the  purchase-money 
to  be  laid  out  as  a  security  for 
the  interest  of  the  legacies  given 
to  the  infants  when  due,  the 
Court  will  not  deprive  them  in 
case  of  deficiency,  of  recourse 
to  the  real  fund.  (Dickenson  v. 
Dickenson.)  .  II.  19 

6.  An  infant  trustee  ordered  to  con- 
vey, thougli  the  estate  was  abroad. 
(Prosser,  ex  parte.)  ib.  825 

7.  A  male  infant  marries  an  adult 
female,  who,  by  settioinent,  co- 
venants tliat  her  estate  shall  bo 
settled  to  certain  uses,  he  is 
bound  by  her  covenant.  (5/o- 
combe  v.  Glubb.)  ib.  545 

8.  Legacy  given  to  an  infant  in  one 
fund,  which  failed,  not  opposing ; 
his  legacy  was  ordered  out  of 
another  fund.    {Finch  v.  Inglis.) 

lU.  4-20 

9.  Exceptions  will  not  lie  to  an 
infant's  answer.  {Copdand  v. 
Wheeler.)  IV.  256 

10.  Infant  persons  not  existing,  or 
under  disabilities,  having  contin- 
gent 
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Ssnt  iaterests,  not  barred  from 
ringing  a  bill  of  review,  tbougb 
a  decree  bas  been  pronounced 
and  enrolled  twenty  years.  (Lyt- 
ton  V.  Lyttoti,)  IV.  441 

11.  Settlement  upon  a  female  infant 
tbougb  said  to  be  in  bar  of  dower, 
tinder  certain  circunutances,  does 
fwt  bind  ber,  and  upon  tbe  death 
of  tbe  bnsband,  she  may  elect  to 
take  tbe  provision,  or  her  dower 
and  free-bencb.  (Caruthers  v.  Ca- 
vutliers.)  ib.  500 

&6  Executor.  Infant.  Main- 
tenance. 

INJUNCTION. 

1.  Wbere  tbere  bas  been  a  decree 
for  payment  of  debts  in  a  snii  by 
tmslecs;  altbougb  tbe  parlies 
have  not  proceeded  under  it,  a 
creditor  shall  be  restrained  from 
proceeding  at  law.  {Brooks  v. 
Reynolds.)  1. 183 

2.  Where  a  bond  is  given  for  the 
enjoyment  of  a  collateral  matter, 
tbe  Court  will  grant  an  injuoction 
against  an  action  at  law  for  tbe 
penalty,  and  award  an  issue 
qvantxim  damni/icatits.)  {Sloman 
y.  Walter.)  ib.418 

d.  An  injunction  shall  be  awarded 
against  the  sale  of  a  book  pira- 
tically taken  from  another,  but 
not  against  a  fair  abridgment. 
(2?f//v.  Walker.)  ib.45l 

4.  Wbere  there  is  an  action  brought 
for  money  received,  and  the  de- 
fendant (lies  a  bill,  admittin!^  to 
have  received  tbe  money,  it  shall 
bo  brought  into  Court,  or  the 
injunction  shall  be  dissolved. — 
{Sherwood  V.  White.)  ib.  452 

6.  Injunction  granted  to  restrain 
defendant  from  recovering  a  de- 
mand against  one  of  tbe  plain- 
tiffs, be  having  represented  to 
the  agent  of  the  other  plaintill* 
(on  a  treaty  of  marriage  with  his 
daughter)  that  there  was  no  such 
demand  existing.  (Neville  v.  Wil- 
kinson, ib.  543 


6.  Where  a  bill  is  referred  for  inh 

pertinence,  before  the  time  for 
answering  is  out,  tbe  plain  tiff  can- 
not have  an  injunction  of  course, 
for  want  of  an  answer;  but  must 
move  it  on  notice  and  affidavit. — 
(Ncale  V.  Wadeson.)  I.  674 

7.  To  restrain  defendant  from  pre- 
venting water  flowing  in  regular 
quantities  to  a  mill,  granted. — 
{Robinson  v,  Byron.)  ib.  588 

8.  Under  the  forfeiting  act  in  Ame- 
rica, the  estates  of  royalists  were 
to  be  sold  for  payment  of  debts ; 
this  is  no  ground  for  an  injunc- 
tion to  restrain  an  action  here 
on  a  bond.  {Kemp  v.  AntiU.) 

II.  11 

9.  Bill  61ed  for  injunction  (after 
verdict  at  law)  which  is  obtained 
for  want  of  an  answer,  the  plain- 
till'  shall  bring  the  money  re- 
covered against  him  into  Court, 
upon  applicaiion  of  the  defendant 
onoatb,  den^'iogthe  equity  of  the 
bill,  or  the  injunction  shall  be 
dissolved.  {Acton  v.  Market.) 

ib.l4 

10.  8.  P.     {Culley  v.   Bickling.) 

ib.l82 

11.  An  injunction  shall  go  to  re- 
strain the  defendant  from  in- 
juriiii;;  fishponds.  {Earl  Bat  hurst 
V.  Linden.)  ib.  64 

12.  An  injunction  shall  go  to  pre- 
vent prinling  part  of  a  book. — 
{('arnan  v.  Bowles,)  ib.  80 

13.  Inj  unci  ion  to  stay  waste,  will 
go  to  prevent  tenant  for  Ufe, 
without  impeachment  of  waste, 
from  improper  waste:  but  tbe 
answer  denying  any  intention  of 
cuttin^^-  young  or  ornamental 
trees,  the  order  dissolved,  though 
the  original  aflldavits  were  read 
against  the  answer.  {Countess  of 
Strathmore  v.  Bowes.)  ib.  88 

14.  Injunction  to  stay  tbe  repre- 
sentative of  a  mortgagee  (after 
foreclosure  and  sale  of  the  pre- 
mises) from  going  on  at  law  for 
imsatisfied  mortgage  money,  re- 
fused. 
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fused.      (Tooke  7.  Hartley.) 

If.  125 

15.  Injunction  granted  to  restrain  an 
action,  on  a  bond  for  performance 
of  covenants  to  build  a  bridge, 
and  an  issue  quantum  damnifica- 
tus  ordered,  the  sum  mentioned 
in  the  bond  being  n  penalty. 
{Errington  v.  Aynesley,)    ib.  341 

16.  Injunction  to  stay  \vaste,  grant- 
ed against  the  widow  of  a  late 
rector,  at  the  suit  of  the  pa- 
troness, during  vacancy,  (JBoskins 
V.  Featherstone,)  ib.  552 

17.  WJjcre  the  defendant  (who  has 
brought  ejectments  at  law)  is 
ahroad,  motion  for  an  injunction 
to  stay  trial,  must. he  on  special 
ground.     {Reveit  v.  Braham,) 

il);*640 

18.  AfTidavit  of  the  equity  of  an 
injunc(ion  hill,  must  accompany 
the  motion  for  a  subpoena.  (De- 
lancij  V.  Wadis,)  III.  12 

19.  ^Vbcre  there  is  a  bill  filed 
against  executor,  and  a  decree 
quod  comjmict,  and  fov  creditors 
to  come  in,  if  a  creditor  brings  an 
action,  an  injunction  shall  issue 
to  stay  trial  as  well  as  execution : 
hut  if  the  action  he  brought  be- 
fore the  bill,  and  he  chooses  to 
discontinue,  ho  sliall  he  allowed 
to  prove  his  costs  at  law,  in  addi- 
tion to  his  debt.  {Goate  v.  Fryer,) 

ib.  23 

20.  AfTichvit  of  the  merits  must  ac- 
company motion  for  injunction 
to  stay  proceedings,  when  the 
plaintiir  at  law  is  abroad;  but 
need  not  accompany  the  applica- 
tion, that  the  service  of  the  sub- 
poena on  the  attorney,  may  be 
good  service.  {Burke  v.  Vickers,) 

ib.  24 

21.  In  an  interpleading  hill,  Qu. 
whether  the  money  shall  not  be 
brought  into  Court  before  the 
motion  for  an  injunction ;  though 
the  practice  seems  to  have  been 
that  it  has  been  held  time  enough, 
}{  brought  ill  upon  shewing  cause 


against  the  motion  to  dissolve  the 
injunction.  {Dungey  v.  Angooe^ 

111.36 

22.  Action  at  law  on  a  hond,  only 
reciting  that  the  ohligor  was  (oa 
resignation  of  the  obligee's  cettui 
trust)  appointed  to  an  ofDce,  not 
restrained  by  injunction ;  but 
may  he  pleaded  at  law,  in  order 
to  try  whether  consideration  was 
corrupt.  (ThraU  v.  Roms^  ib.  67 

23.  The  practice  of  a  court  of  law, 
compelling  a  plaintiff  on  bond  not 
to  take  execution  beyond  his  real 
debt,  does  not  oust  tlie  jurisdic- 
tion of  this  court  in  awarding 
injunction;  demurrer,  on  that 
ground,  over-ruled  {Codd  v.  Wo- 
den.)  ib.  73 

1i4.  To  sta}'  execution,  and  also  to 
stay  trial,  not  granted  as  one  mo- 
tion. {Wright  V.  Bralne,)     ib.  87 

25.  An  Injunction  (on  behalf  of  a 
creditor)  granted  to  restrain  pay- 
ment of  purchase-money  to  the 
heir.  (Green  v.  Lowes.)      ib.  217 

26.  Injunction  granted  on  amended 
bill,  on  sp(jcial  motion,  without 
afficlavii,  after  injunction  dissolv- 
ed on  the  original  bill.  (Edwards 
V.  Jciiklm.)  ib.  425 

27.  In  Vt'hiit  cases  afTKlavits  shall 
he  read  upon  motion  for  injunc- 
tion, after  answer.  (Isaacs  v.  Hum- 
page.)  ib.  4(>3 

28.  Injunction  to  restrain  defen- 
dant from  negoeiatiug  a  bill  of 
excbang(^  given  for  goods  not  de- 
livered, issued  on  ccrtilleate  of 
bill  filed,  and  to  he  served  with 
the  suhpw'iia.  (Patrick  v.  Hand- 
son,)  ib.  476 

29.  Injunction  to  stay  waste  refus- 
ed, where  the  plaintiff  and  defen- 
dant in  possession  were  tenants 
in  common  :  but  granted  an  aflid- 
vit  of  the  defe!Klant's  insolvency. 
(Smallman  v.  Onions.)        ib.  621 

30.  Where  a  bill  has  been  fded  for 
an  account,  and  a  creditor  comes 
in  before  tbe  Master  but  after- 
wards brings  an  action,  the  Court 

will 
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will  grant  fin  injunction.   {Hard- 
castle  V.  Chcttle.)  IV.  163 

31.  Injunction  to  restrain  the 
'Foundling  Hospital  from  build- 
ing, &c.  on  the  grounds  belong- 
ing to  the  Hospital,  refused. 
(Attorney-General  v.  the  Found- 
ling HogpitaL)  ib.  165 

33.  To  restrain  a  partner  from  re- 
covering partnership  funds,  the 
defendant  being  in  contempt. 
{Read  v.  Bowers,)  ib.  441 

33^  To  restrain  an  action  against 
the  auctioneer  for  the  deposit, 
refused 9  where  there  had  been 
great  delay  on  the  part  of  the 
vendor.     (Lloyd  v.  (Jollett.) 

ib.  470 

34.  To  restrain  an  action  against 
the  auctioneer  for  tlie  deposit, 
although  the  estate  sold  was  re- 

E resented  as  freehold,  with  lease- 
old  adjoining,  and  turned  out 
to  be  almost  all  deasehold ;  and 
although  there  had  been  great 
delay  in  making  out  the  plaintiff's 
title.     (Fordyce  v.  Ford,)  ib.  494 

See  Money.    Waste. 


INN  OF  COURT. 

Bill  will  not  lie  against  the  benchers 
of  an  inu  of  conrt,  rclutive  lo  a 
grant  of  chambers.  {Cvnnijirj- 
ham  V.  Witgg.)  II.  241 


INSANHT, 

General  observations  on.  {Afforncy- 
General  V.  P  ami  her.)     111.441 


INTEREST. 

1.  A  residue  being  devised  to  an 
infant,  wilh  a  ronimnder  over,  in 
case  she  sboiild  die  under  age, 
which  she  did  ;  the  interest,  be- 


tween the  death  of  the  testator 
and  that  of  the  infant  shall  go  to 
her  representative.  (Chaworih  v. 
Hooper,)  1. 82 

2.  A  legacy  to  be  paid  at  twenty- 
one,  with  interest  at  4  per  cent, 
given  to  an  infant;  oraered  to 
be  invested  in  the  funds,  and  if 
greater  interest  made,  to  be  for 
the  benefit  of  tlie  legatee.  ( Green 
V.  Pigot.)  ib.  103 

3.  In  a  long  tin  settled  partnership 
account,  rendered  intricate  by 
neglect  of  the  party,  he  or  his  re- 
presentative shall  have  no  inte^ 
rest  on  the  balance  when  settled. 
{Bodham  y.  Riley,)  ib.  239 

4.  Interest  ordered  to  accumulate 
for  the  benefit  of  legatees,  and 
thcr  principal  to  be  paid  to  them 
at  twenty-one ;  the  interest  ac- 
cruing between  the  time  when 
the  elder  attained  twenty-one, 
and  that  when  the  younger  at- 
tained the  same  age,  divided  be- 
tween them.  (Uawkinsy.Coombe.) 

ib.  d3a 

5.  So  of  an  assignee  using  the 
money  of  the  bankrupt.  {Tretes 
y.  Townsend.)  ib.  348 

6.  Where  an  executor  or  an  admi- 
nistrator makes  interest  of  the 
money  of  his  testator  or  intestate 
lying  unnecessarily  in  his  hands, 
by  employing  it  in  his  trade  or 
otherwise,  he  shall  answer  the 
interest.    (Newton  v.  Bennet,) 

ib.  359 
S.  P.     (Perkins  v.  Baynton,) 

ib.  375 
So  of  a  receiver  of  tolls,  hav- 
ing a  salary.  (Earl  of  Lonsdale 
v.  Church,)  ib.  MZ,  n. 

0.  Compound  interest  at  4  per  cent. 
allowed  the  tenant  for  life,  for 
the  remainder-man's  proportion 
of  fines  paid  for  the  renewal  of  a 
beneficial  lease.  (Nightingale  v. 
LawsoH,)  ib.  440 

10.  On   mortgages,  calculated  up- 
on the  principal  and  interest  re- 
ported 


7. 


8. 
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ported  due :  but  on  bonds  and 
legacies,  on  the  principal  only. 
{Perkins  v.  Bayntan.)  I.  574 

Jl.  Not  allowed  on  an  account 
taken  in  Indian  and  not  settled 
by  the  parties,  but  with  difficulty 
by  a  third  person.  {Boddam  v. 
Ryley.)  II.  2 

12.  Giving  the  interest  of  a  legacy, 
to  the  legatee  or  for  his  use,  vests 
the  legacy.    {Heath  v.  Heath,) 

ib.  3 

13.  A  trustee,  in  a  will  which  di- 
rects money  to  be  laid  out  at  the 
best  interest,  keeps  it  with  the 
co-trustee's  consent,  at  A  per  cent, 
ordered  to  pay  5per  cent,  {Forbes 
T.  Ross.)  ib.  430 

14.  Gift  of  a  special  residue,  the 
interest  to  wite  for  life,  then  to 
the  niece  for  life,'  then  the  prin- 
cipal to  her  children,  if  any ;  if 
not,  to  the  younger  children  of 
A.  if  any ;  if  not  to  B. :  the  ge- 
neral residue  to  his  wife;  the 
nephew  and  niece  had  no  chil- 
dren :  the  interest  from  death  of 
the  niece  to  that  of  the  nephew, 
falls  into  the  residue.  (  Wyndliam 
T.  Wyndham.)  III.  58 

15.  Agent  for  an  administrator, 
keeping  money  of  the  intestate's 
in  his  hands,  which  he  had  pro- 
posed to  the  principal  to  lay  out 
m  the  funds,  shall  pay  interest. 
{Browne  v.  Soutkouse,)      ib.  107 

16.  Though  the  gift  of  interest  will 
vest  a  legacy,  maintenance  will 
not.  {Pttlsford  v.  Hunter.)  ih.  410 

17.  Not  to  bo  calculated  on  old 
bonds  beyond  the  penalty.  (  Teto 
V.  Burl  of  Wintcrton,)        ib.  489 

18.  S.  P.  {Knight  v.  Maclean,  ib.  406 
XO,  Not  given  on  arrears  of  an  an- 
nuity in  bar  of  dower.     (  Tew  v. 
Earl  of  Winterton.)  ib.  489 

20.  Of  a  contingent  legacy  between 
the  death  of  tenant  for  life,  and 
the  contingency  happening,  falls 
into  the  residue.  {SJiawe  v.  Can- 
life,)  IV.  144 

^1,  Ordered  to  be  calculated  on 


sums  reported  due  from  the  da^ 
of  the  Master's  report.  {Cruise 
v.  Lowth.)  TV.  157 

22.  But  this  order  discharged.— 
(S.  C.)  *  ib.  316 

See  Bankrupt.  Executoh.  Re- 
ceiver. 

INTERESTS  VESTED. 
See  Legacy.  Vested  Interests* 

INTERPLEADER. 

Tenants  filing  the  bill  and  bringing 
rents  into  Court,  to  be  admitted 
to  deduct  their  costs.  {Aldrich 
T.  Thompson.)  II.  140 

Sice  Injunction. 

INTERROGATORIES 

Exhibited  of  course  to  falsify  an 
examination  pro  inter  esse  sua. 
{Rowley  r.  Ridley.)  II.  15 

INTESTACY. 

Testator  leaves  a  residue  to  il.  for 
life,  remainder  to  B.  for  life,  tlien 
to  be  divided  among  his  (testator's) 
relations;  this  is  a  mere  intes- 
tacy, and  goes  among  testator's 
relations  at  his  death.  {Masters 
V.  Hoopei\)  IV.  207 


INTESTATE, 

See  Executor. 


J. 

JOINT-TENANTS. 

1.  Settlement  to  permit  all  and  every 
the  children  to  take  rents  and 
profits  to  them  and  their  heirs  for 
ever ;  they  are  joint-tenants. 
{Strattoii  v«  Best.)  II.  233 

2.  A  legacy 
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%  A  legacy  given  to  two  or  more 
persons  without  words  of  sever- 
ance, makes  a  joint-tenancy  :  a 
remainder  of  two-thirds  given  to 
and  amongst  the  children  of  A, 
and  B, ;  wej  took  as  tenants  in 
common ;  hnt  the  other  third  he- 
ing  to  the  children  of  C.  they 
took  as  joint-tenants.  {Campbell 
T.  Campbell.)  IV.  15 

See  Tenants  in  Common. 

JUDGMENT, 

1.  Having  heen  signed  in  error,  for 
want  of  an  original  writ ;  there 
having  heen  a  petition  and  order 
for  one,  hnt  the  order  not  served, 
the  defendants  ordered  to  con- 
sent 16  set  it  aside ;  hut  a  com- 
xuRment  for  contempt  in  entering 
it  up  refused.  {Pengree  v.  Jonas^ 

IL  141 

2.  A  judgment  having  heen  obtain- 
ed at  hiw,  though  for  an  usurious 
debt,  the  creditor  must  stand  as 
a  judgment  creditor  for  the  mo- 

•  ney  actually  advanced,  and  legal 
interest.  (Scott  v.  Nesbit.)  ib.  641 

JUDGMENT,  (foreign.) 

Where  a  bill  is  to  enforce  a  foreiirn 
judgment,  it  must  shew  the  qO'ect 
of  tlio  judgment  where  pro- 
nounced.    {(Jathcart  v.  Lewis.) 

III.  516 

JURISDICTION. 

See  Bill.  Demurrer.  Equity. 
Injunction.     Inn  of  Court. 


K. 

KIN  {Next  of.) 

Gift  of  residue  to  be  divided  among 
the  next  of  kin,  share  and  share 


alike,  shall  be  divided  among 
surviving  brothers,  nephews,  and 
nieces,  (representing  deceased 
brothers  and  sisters.)  (Philtps 
V.  Garth.)  111.  64 

&e  Executors.  Legacy.  Per- 
sonal Representatives.  Re- 
si  due,  lapsed. 


L. 

LAND. 

1.  Money  to  be  laid  ont  in  land 
will,  by  a  sliglit  expression  of  the 
person  entitled  to  it,  pass  either 
as  personal  or  real  estate.  {Put- 
teney  v.  Darlington.)  1.  223 

2.  Damages  for  a  breach  of  cove- 
nant to  settle  an  estate,  if  there 
are  contingent  uses,  shall  be  or- 
dered to  be  laid  out  in  land,  but 
if  the  party  would  be  entitled  to 
the  land  in  fee,  shall  be  paid  as 
money,  and  if  the  party  be  dead, 
to  his  representative.  (  Wade  v. 
Paget.)  ib.  363 

3.  Money  being  ordered  to  be  laid 
out  in  land,  an  infant  cannot  elect 
to  take  it  as  money,  or  devise  or 
bequeath  it  either  as  land  or 
money.     (Carr  v.  Ellison.)  IL  5(5 

4.  Money  on  mortgage  ordered  to 
be  laid  out  in  land,  shall  be  con- 
sidered as  land.  {Leslie  v.  Dvke 
of  Devonshire.)  ib.  ItKI 

Sec  Real   and    Personal    E^ 


TATE. 


LEASE. 


1.  Where  a  lease  for  lives  is  renew- 
ed by  the  tenant  for  life,  under  a 
settlement,  the  renewal  shall  bo 
to  the  uses  of  tlie  settlement. 
{Pickering  Y.  Vowles.)  I.  Wl 

2.  Leasehold  estate  held  of  a  col- 
lego  devised,  after  the  will  the 
lease  is  renewed,  the  renewed 
lease  does  not  pass.  (Hone  r, 
Medcraft.)  ib.  261 

3.  •  Sec 
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3.  *  See  the  case  of  Coppim  v.  FbT' 
nyhough,)  I.  265,  d. 

4.  Upon  renewal  of  a  beneficial 
lease,  by  the  tenant  for  life,  tbe 
fine  shall  be  apportioned  betweea 
her  and  the  remainder-man, 
according  to  their  interests, 
{Nu/htinffale  v.  Laicson,)    ib.  440 

5.  *  Htit  held  an  annuitant  out  of 
leasehold  is  not  bound  to  contri<- 
butc«     {Maxwell  v.  Ashe.) 

ib.  444,  n. 

6.  Covenant  in  a  lease  to  renew  on 
the  same  covenants,  does  not  in- 
clude the  covenant  of  renewal. 
{Tritton  v.  Fooie.)  II.  036 

7.  Covenant,  in  a  corporation  lease, 
to  renew  upon  the  falling  in  of 
one  life  for  ever;  tliere  is  no 
equity  to  extend  it  to  the  case 
where  two  are  suffered  to  fall  in, 
although  a  compensation  is  offer- 
ed. {Bayhy  v.  Corporation  of  Leo* 
minster.)  III.  620 

8.  A  contract  to  grant  a  lease,  with 
common  and  usual  covenants,  does 
not  comprise  a  covenant  not  to 
assign  without  licence.  {Hender^ 
sou  V.  Hay.)  ib.  632 

0.  Lease  for  twenty-one  years  at  £1 
a  year  (with  covenant  to  renew 
from  twenty-one  years  to  twenty- 
one  years,  to  make  np  ninety-nine 
years)  at  the  expiration  of  the 
first  term,  there  being  an  arrear 
of  rent  due,  and  no  application 
for  renewal,  lessor  brought  eject- 
ment, and  got  possession,  bill 
filed  for  a  renewal  (accounting 
for  the  delay)  on  payment  of 
arrears  and  interest,  decreed. 
{Rawstome  v.  Bcniley.)   IV.  415 

See  Deeds.  Fine  fob  Renewal. 
Will. 


LEGACY. 

1.  A  legacy  was  given  to  such  lying- 
in  ho5pital  as  Uie  executor  should 


name;  the  testator  -  afterwards 
struck  out  the  name  of  the  exe^ 
cutor,  the  Court  will  sustain  tlie 
legacy,  and  appoint  what  lying-iii 
hospital  shall  take  it.  {White  v« 
White.)  L  li 

1.  Two  legacies  of  equal  sums  being 
given  to  the  same  legatee,  and  in 
the  same  will,  the  legatee  shall 
take  one  only.  (Garth  v.  Meyrich,) 
See  also  the  note.  ib.  30 

3.  Legacies  were  given  to  six  grand- 
children by  their  christian  names^ 
but  the  name  of  one  was  omitted, 
and  that  of  another  repeated;  all 
shall  take.  (8.  C.)  ib. 

4.  Legacy  to  the  testator's  orcn  re- 
lations^ none  shall  take  but  per- 
sons witliin  Uie  statute  of  distri* 
bution.  {Green  v.  Howard!)  ib.  31 

5.  Legacy  to  A.  his  executors,  ad- 
ministrators, and  assigns,  shall 
not  pass  to  the  representative,  A» 
being  dead ;  and  parol  evidence 
to  shew  the  testator  knew  of  A*a 
death,  and  meant  the  legacy  to 
be  transmissible,  refused.  {May- 
bank  V.  Brooks.)  ib.  84 

6.  Legacy  to  an  infant,  to  be  paid 
at  21,  with  interest  at  4  per 
cent,  ordered  to  be  appropriated. 
{Green  v.  Pigot.)  ib.  103 

7.  Legacy  to  two,  jointly  and  he* 
tween  them,  they  are  not  joint- 
tenants  ;  and  one  dying,  the  le- 
gacy does  not  survive.  {Perkins 
V.  Baynton.)  ib.  118 

8.  A  specific  legacy  shall  bar  the 
wife,  being  executrix,  from  tak- 
ing the  undisposed  surplus.  {Mar^ 
tin  V.  Rcbow,)  ib.  154 

9.  When  the  executors  have  lega- 
cies, and  there  are  no  next  of  kin, 
the  executors  shall  be  trostees 
as  to  the  undisposed  surplus  for 
the  Crown.  {Middleton  v.  Spicer.) 

ib.20l 

10.  Legacies  were  charged  on  a  real 
estate,  under  a  viz,  then  a  legacy 
given  out  of  the  personal  estate, 

afterwards 


tXBLE  OF  CbNTENtS- 


afterwards  other  legacies  without 
any  ftiud  named,  the  subsequent 
legacies  are  not  charged  upon  the 
land.  (Honev.3Iedcraft.)    1.261 

11.  Executors  having  unequal  le- 
gacies, are  not  barred  from  taking 
the  undisposed  residue.  {Bowker 
V,  Hunter.)  lb.  328 

12.  But  where  one  of  the  legacies 
iar  in  the  will,  and  the  other  in  the 
codicil,  both  shall  pass.  (Ridges 
r.  Morrison,)  ib.  389 

18.  See  also  the  case  of  Hooley  v. 
Hatton,  in  the  note.  ib.  390 

14.  So  of  a  legacy  to  repair  parson- 
age houses,  the  election  of  the 
objects  is  in  the  Court.  {Attorney- 
Oeueral  v.  Bishop  of  Chester,) 

ib.  444 

15.  Legacy  of  a  cabinet  of  curiosi^ 
ties;  ornaments  of  the  person, 
though  shewn  as  part  of  it,  shall 
not  pass.  (Cavendish  v.  Caven- 
dish.) ib.  467 

16.  But  evidence  shall  be  let  in  of 
the  testator's  estate,  to  shew  it 
could  only  mean  a  gross  sum 
charged  thereon.  (Fonnereau  v. 
Pomtz.)  ib.  472 

17^  A  legacy  of  a  sum  of  itioney  in 
long  annuities,  primdfacle,  means 
an  annuity  to  that  amount.  {Staf- 
ford y.  Horion.)  ib.  482 

18.  To  trustees  to  pay  the  produce 
to  A.  without  limiting  the  dura- 
tion of  the  ititerest,  is  an  absolute 
gift  of  the  principal.  (Elton  v. 
Shepherd.)  ib.  532 

19.  /.  /).  gave  £5,000  to  purchase 
stock,  the  interest  to  3f.  for  life, 
then  to  IV.  for  life,  at  his  decease 
to  testator's  gocison  S.  and  at  his 
decease  to  be  divided  among  his 
brothers  equally :  S.  was  dead  at 
the  time  of  the  will  made :  A. 
son  of  W.  who  would  have  hern 
a  brother  of  <S*.  had  he  lived,  sb^Il 
take  a  share  in  the  £5,000.  He 
also  gave  £4,000  to  L.  for  life, 
and  in  case  he  had  no  children, 
to  revert  to  W.'s  children:  a 
daughter  of  W.  who  was  aHve  at 
the  time  of  the  codicil  made,  but 


died  before  Tf.  had!  a  vested  in* 
terest,  which  was  held  transmis- 
sible to  her  representative.  (Dt- 
visme  v.  Mello.)  I.  587 

20.  Of  £3,400  in  the  3  per  cents. 
the  dividends  to  be  divided,  4*c. 
to  an  hospital  is  pecuniary  not 
specific.  (Bishop  ojf  Petcrborovgk 
V.  Mortlock.)  ib.  565 

21.  Legacy  to  the  children  of  the 
testator's  sister  at  twenty-one,  if 
any  died  before,  to  the  survivor 
and  survivors ;  a  child  bom  after 
the  testator's  death,  but  durinsc 
the  infancy  of  the  others,  shall 
take  a  share.   (Giimore  v.  Severn.) 

ib.  582 

22.  Of  a  particular  fund  to  A.  for 
life,  then  to  testator's  residuary 
legatees :  residue  to  B.  and  C.  as 
tenants  in  common,  the  particular 
ftind  is  part  of  the  residue.  (Pitt 
v.  Benyon.)  ib.  580 

23.  So  where  some  of  the  execu- 
tors have  unequal  and  others  no 
legacies.    (Frewin  v.  Oliver.) 

ib.  590 

24.  Legacies  being  given  in  stock, 
then  others  without  that  addition, 
then  others  with  a  direction  to 
sell  stock,  makes  them  all  stock 
legacies.    (Danvers  v.  Manuiny.) 

IL  J8 

25.  Legacy  of  a  specific  sum,  as  a 
resi(iue,  but  miscalculated;  the 
residue  being  larger,  shall  pass. 
(S.C.)  ib. 

26.  Bequest  that  a  legacy  shall  per- 
tain to  B.  after  the  death  of  i4. 
without  lawful  issue,  too  remote, 
and  vests  absolutely  in  A.  (Ghrft 
V.  Strolhof.)  ib.  33 

27.  Mo  fund  being  provided  for  le- 
gacies, they  shall  be  in  the  cur- 
rency of  the  country  where  given. 
(Pierson  v.  Garnet,)  ib.  38 

28.  Legacy  to  a  cliild  shall  be  laid 
out,  and  shall  bear  interest, 
(Carey  v.  Askew.)  ib.  58 

29.  Gift  to  the  executor  to  pay  the 
income  to  the  testator's  mother, 
and  after  her  decease,  **  I  then 
give  a  legacy  to  A»  the  residue  to 

B.  with 
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!S.  with  a  power  to  dispose  of  it 
hy  will."  A.*s  legacy  is  vested^ 
notwithstanding  the  last  clause. 
(Bcnyon  v.  Maddison,)         II.  75 

30.  So  of  a  debt,  the  deht  heing 
mistaken,  the  actual  debt  shall 
.pass.    {Williams  v.  IVilliams.) 

ib.  87 

31.  Legacy  to  be  paid  from  a  farm, 
when/l.'s  son  should  attain  21; 
the  farm  not  beine  carried  on, 
the  legacy  falls,  ana  shall  not  be 
paid  out  of  the  residue.  {Mayott 
V.  Mayoft.)  ib.  126 

32.  A  larger  legacy  given  to  the 
same  legatee  in  the  same  will, 
after  a  less,  he  shall  take  both. 
(Curry  v.  Pik.)  ib.  225 

33.  Words  of  desire,  in  a  will,  raise 
a  trust.     (Pierson  v.  Garnet,) 

ib.  226 

34.  Legacy  to  A,  payable  at  twenty- 
one  or  marriage,  with  interest,  is 
a  vested  legacy,  and  the  executor 
having  become  a  bankrupt,  might 
have  been  proved  under  his  com- 
mission ;  his  certificate  is  there- 
fore a  bar  to  the  recovery  against 
him,  and  the  residuary  legatees 
are  not  liable.    (  Walcot  v.  Hall.) 

•  ib.  305 

35.  Gift  of  £100  to  the  four  chil- 
dren of  i4.  to  be  equally  divided, 
considered  as  four  legacies. 
(Molesworfhv.  Molcmcorth.)  III.  5 

3(1.  Legacy  of  .€10,000  to  two  sis- 
ters, to  bo  equally  divided  when 
they  shall  arrive  at  twenty-one, 
is  a  tenancy  in  common;  and  one 
dying  under  twenty-one,  her 
share  shall  go  to  lier  representa- 
tive.    (Jolliffe  V.  East.)      .  ibi  25 

37.  Testator  Hying  iu  Antirfna,  giv- 
ing legacies  described  to  be  ster- 
ling, and  another  without  that 
distinction,  the  interest  to  be  paid 
to  the  children  of*/.  G,  and  Mrs. 
L.  for  life,  then  the  principal  to 
the  grand-children:  1st.  the  le- 
gacy is  only  a  legacy  of  current 
money  of  ilw//^?^a;  2d.  the  inte- 
rest shall  be  A  per  cent,  not  An- 
tigua  interest;   3d.  the  children 


of./.  G.  and  Mrs.  Z.  shall  take  ihe 
whole  interest  for  their  lives,  no- 
thing going  over  till  the  death  of 
all.  {Malcobn  v.  Martin.)  III.  60 

38.  To  A.  for  life,  remainder  to  J&. 
and  C  or  in  case  one  should  die, 
living^,  then  to  the  survivor :  B* 
and  C.  both  die,  liifing  A.  the  le- 
gacy was  vested,  and  shall  go  to 
the  survivor.  {ScurJieldY.  Howes.) 

ib.  90 

39.  Given  to  A.  to  be  divided  be- 
tween himself  and  his  family; 
well  paid  to  A*  (Cowper  v.  Thorn" 
ton.)  ib.  96. 186 

40.  Testator  gives  legacies  to  be 
raised  by  the  means  after  pointed 
out ;  then  directs  an  estate  to  be 
purchased,  a  sum  to  be  paid  for 
maintenance,  and  the  residue  of 
rents  to  be  applied  to  raise  lega- 
cies; the  legacies  are  charges  on 
the  estate,  and  one  of  legatees 
dying  an  infant,  shall  not  be 
raised  for  the  administrator. 
(Harrison  v.  Nay  lor.)  ib.  108 

41.  Legacy  to  the  seventh  or  young- 
est child  of  il.  A.  had  six  chil- 
dren at  testator's  death ;  and  had 
had  another,  who  died  soon : 
afterwards  the  plaintiff  was  born, 
who  was  the  seventh  child  living, 
but  eighth  in  onler  of  birth;  held 
Ue  did  not  heov  the  description ; 
and  decreed  in  favour  of  the 
youngest  child.  ( West  v.  Lord 
Primate  of  Ireland.)  ib.  148 

42.  Executors  cannot  justify  paying 
a  legacy  payable  at  twenty-one, 
to  the  intant,  or  for  his  use,  ex- 
cept for  necessaries.  (Davies  y» 
Avsfen.)  ib.  178 

43.  Gift  of  a  residue  to  trustees  to 

f>ay  interest  to  four  persons  for 
ife,  and  after  death  of  survivor, 
to  divide  the  principal  among  the 
children ;  two  died :  the  interest 
shall  be  paid  to  the  other  two. 
(Armstrong  v.  Eldridge.)     ib.  215 

44.  Gift  of  residue  to  certain  per- 
sons, and  if  they  should  die  in 
the  life-time  of  testatrix,  to  their 
legal  representatives:  ,one  died, 

his 
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his  next  of  kin  sball  take;  not  bis 
executor  beneficially,  nor  bis  re- 
siduary legatee.  {Bridge  v.  Abbot.) 

III.  224 

45.  Gift  of  residue  to  persons  re- 
lated to  tbe  testator,  conlined  to 
persons  within  tbe  statute  of  dis- 
tributions. {Rayner  ▼.  Mowbray,) 

ib.  234 

46.  Of  tbe  residue,  tbe  interest  to 
be  paid  to  testatoi'^s  sisters  for 
life ;  in  case  any  of  tbcm  should 
die  leaving  issue,  to  transfer  tbe 
principal  of  her  share  to  her 
children  at  twenty-one;  one  of 
tbe  sisters  died  in  the  life  of 
testator,  her  children  are  entitled, 
(Jtheeder  v.  Ower.)  ib.  240 

47.  A  legacy  to  Lady is  void, 

and  shall  not  go  to  the  Master  to 
be  supplied  by  parol  evidence. — 
{Hunt  y.  Ilort.)  ib.  311 

48.  Of  aQ  my  clothes  and  linen 
whatsoever,  only  passes  body, 
not  table  or  bed  linen.    (S.  C.)  ib. 

49.  To^.  and  B.  the  children  of  C. 
equally:  they  take  per  capita. — 
(Butler  V.  Slration.)  ib.  367 

60.  To  the  descetidanti  of  A.  and  B. 
equally:  all  descendants,  grand- 
children as  well  as  children  take 
per  capita.    (S.  C.)  ib, 

51.  Where  a  legacy  is  of  the  value 
of  tecurities^  ^c.  though  tbe  spe- 
cification be  varied,  tbe  legacy 
is  not  adeemed.  {Puhford  v. 
Hunter.)  ib.  416 

52.  Legacy  of  a  sum  to  be  divided 
among  children^  all  those  bom 
before  the  time  of  division,  shall 
take.    (S.C.)  ib. 

53.  Tbe  word  maintenance  is  not 
equivalent  to  interest^  for  tbe  pur- 
pose of  vesting  legacies.   (S.C.) 

ib. 

54.  To  daugbterJB  equally  to  be  di- 
tided  among  thctn^  when  they  ar- 
rive at  twenty- four  years  of  age, 
is  vested  immediately,  and  only 
tbe  payment  postponed.  (May 
y.  Wood.)  ib.  471 


55.  Legacies  and  a  residae  given 
in  bank  stock;  testator  had  no 
bank  stock ;  but  bnd  af  per  cent, 
consols,  which  would  satisfy  the 
legacies  that  way,  and  leave  a 
residue ;  taken  so  by  consent. — 
{Finch  V.  Inglis.)  1 II.  430 

&0.  Lec^acies  charged  on  real  estates, 
shall  remain  so  charged,  notwith- 
standing they  are  ordered  first 
to  be  paid  out  of  tbe  rctsidoe 
of  tbe  personal  estate,  if  tbe 
personal  estate  prove  deficient. 
(Minor  V.  Wicksiced)         ib.  627 

57.  Where  a  le3:acy  is  contingent, 
the  interest  between  death  of 
tcslntor  for  life,  and  tbe  con- 
tiDgency  bnppcning,  i'Ah  into  the 
residue.     (Shawe  v.  Cunliffe.) 

IV.144 

58.  Tbonji^b  the  gift  of  a  legacy 
may  release  a  debt,  where  tbe 
bond  remains  uncancelled,  tbe 
intention  must  be  clearly  ex- 
pressed.   (TVilmoty*  Woodhause.) 

ib.227 

56.  Legacies  of  South  Sea  annuities 
(though  testator  bad  more  than 
sufficient  of  tbe  stock  to  pay 
them)  held  pecuniary  not  spe- 
cific.   (Simmons  y.  Vallance.) 

ib.  345 

60.  Legacy  of  all  testator's  plate 
and  linen  in  bis  bouse  in  S.  (with 
tbe  lease)  to  bis  wife :  be  bad  but 
one  set  of  plate  and  linen,  which 
was  usually  removed  with  tbe 
family  from  bouse  to  bouse. 
The  plate  happened  to  be  at  B, 
tbe  country-house,  at  bis  death, 
yet  it  passed  to  tbe  wife.  (Lmul 
V.  Devaynes,)  ib.  5S7 


LEGACY  (Adeemed.) 

Legacy  given  out  of  a  debt^  which 
is  afterwards  paid  to  testatrix, 
adeemed.      (Badrick  v.  Stevens^ 

IU.431 

LEGACY 
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LEGACY  {CaniimgeiU.) 

Lqpwy  to  tnistees,  in  trust  for  A. 
iSSl  twentj-one,  then  to  transfer 
to  A.  bat  in  case  A.  slionld  die 
under  twenty-one,  katnug  ckU" 
dreUy  then  to  the  children;  add 
m  case  A.  should  die  under 
twenty-one,  without  children, 
then  over:  il.  attains  twenty-one, 
but  dies  in  testatrix's  life-time, 
leaving  children ;  detprmincd^  at 
law  that  children  took  nothing. 
{Doo  r.  BrabanU)  III.  393 

LEGACY  (Lapied.) 

1.  Legacy  to  a  female  infant,  with 
power  to  trustees  in  events  to 
diminish  it ;  and  comprised  in  a 
miscalculation  of  the  number  of 
legacies  given  over  to  the  wife 
in  case  of  legatees  dying  before 
l>ecomu]g  entitled,  lapsed  by  the 
death  of  the  legatee,*  though  by 
the  words  of  the  legacy  it  would 
have  been  vested.  {Molesworih 
V.  Molesworih.)  Ill-  5 

3.  Legacy  charged  on  real  estate, 
lapses  if  the  legatee  dies  before 
the  time  of  payment.  {Harrison 
r.  Nayhr.)  ib,  108 

LEGACY  {Specific) 

Testator  reciting  that  he  had  about 
£7,000  navy  bills,  gave  them  to^; 
he  had  at  the  time  about  the  sum, 
*  but  they  were  afterwards  sold, 
and  other  navy  and  victualling 
bills  bought :  at  his  death  he  had 
£8,400  navy  bOls,  but  a  large 
quantity  of  victualling  bills,  which 
are  considered  as  the  same  in  the 
market :  this  is  a  specific  legacy, 
and  only  the  navy  bills  which  be 
had  at  his  death,  can  pass.  {Pitt 
r.  Lard  Camelfmt.)        III.  160 

LEGACY  {Veited.) 

1.  Testatrix  gave  £1,000  to  trustees 
to  pay  the  interest  to  A*  for  life, 
then  mmMlfy  to  be  divided  anioiig 

VouIV, 


• 

her  (testatrix's)  brothers  and 
sisters ;  it  vested  at  the  testatrix's 
death,  and  the  representatives  of 
those  who  died  in  the  life-time 
of  the  tenant  for  life  shall  take 
with  the  survivors.  {Roebuck  v. 
JDean.)  IV.  403 

3.  Devise  of  real  and  personal 
estate  to  trustees  to  pay  rents, 
^c.  to  wife  for  life,  then  to  pay 
a  legacy  to  the  daughter;  this  is 
vested  and  transmissible.  {Moles- 
worth  V.  Moletwortk.)         ib.  408 

LENGTH  OF  TIME. 

1.  Bill  charging  fraud,  length  of 
time  not  a  ground  of  demurrer. 
{Earl  of  Deloraine  v.  Broicne.) 

^  ''  III.  633 

2.  Raises  a  presumption  that  a 
legacy  has  been  paid.  {Jones  v. 
T&r^emZfe.)  IV.116 

3.  Where  a  mortgage  was  given  to 
a  charity  by  will  in  1764,  no  bill 
filed  till  1792,  referred  to  en- 
quire into  circumstances.  {Picker^ 
tnd  V.  Earl  of  Stamford.)  ib.  214 

4.  Where  a  party  has  lain  by  for  a 
great  length  of  time,  and  suf- 
fered an  estate  to  be  distributed, 
hfe  shall  not  have  an  account. — 
{Hercy  v.  IHnwoody.)         ib.  267 

See  Account.  Presumption. 
Specific  Performance. 

LIEN. 

1.  A  purchaser  of  a  settled  estate 
(without  notice  of  a  rent-chargje 
granted  by  tenant  for  life)  transfer 
stock,  to  the  trustee  under  the 
settlement,  in  payment;  the  te- 
nant for  life  grants  an  annuity 
to  one  who  had  no  notice  of  Ao 
transaction:  the  nurchaser  of 
the  esUte  is  evicted  by  the  gran- 
tee of  the  rent-charge ;  he  h4s 
no  lien  on  the  stock  transferred* 
{Cator  V.  Pembroke.)  L  301 

2.  A  purchaser  not  having  paid  the 
money,  laid  down  arguendo,  but 
not  determined^   that  the  vendor 
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hfts  a  lien  upon  the  land.  (Bfach- 
burwc  r.  Chregson.)  I.  420 

3.  The  distrainor  bas  no  lien  upon 
goods  taken  in  distress  for  rent 
and  replevied,  but  is  left  to  his 
remedy  on  the  replevin  bond. — 
(BradyU  V.  Ball.)  ib.  427 

4.  A.  purchases  an  estate  of  ^.  tvilh- 
out  notice  of  a  rent-charge,  the 
vendor  covenanting  that  there  are 
no  incumbrances;  the  purchase* 
money  is  laid  out  in  the  funds ; 
and  B,  afterwards  sells  the  divi- 

•  dends  for  his  life,  secured  by 
letters  of  attorney  to  C.  who  has 
notice ;  A.  is  evicted  by  the  gran- 
tee of  the  rent-charge.  He  has 
no  HcH  on  the  funds  purchased 
against  C.  {Cator  v.  the  Earl  of 
;  Pembroke.)  II.  282 

i.  Bankers  having  securities  de- 
posited as  a  pledge  for  ^1,000, 
though  the  depositor  at  his  death 
is  indebted  in  a  larger  sum,  have 
no  lien  further  than  the  £1,000. 
(  Vnnderzee  v.  WiUis.)       III.  21 

6.  Ah  order  to  pay  money  out  of  a 
particular  fund,  gives  theparty  a 
specific  lien  thereon.  {Smith  v. 
JEoerett.)  ib.  64 

7.  A  covenant  to  apply  a  ce^ain 
portion  of  rents  and  profits  to  a 
particular  use,  gives  a  specific 
Hen  upon  the  estate.  (Legard  v« 
Hodges.)  ib.  421 

See  Covenant. 

LIMITATION. 

1.  The  first  use  being  void,  quere 
whether  the  subsequent  uses  are 

•  made  void,  or  their  coming  into 
possession  is  accelerated.  (Robins 
•on  v.  HardcasUe.)  II.  22 

2.  Gift  of  the  interest  of  a  sum  of 
money  to  A.  for  life,  at  his 
death,  to  devohe  to  tfie  heirs  of  his 
body,  is  too  remote.  (Robinson 
▼.  Fitzherbert.)  ib.  127 

9.  The  words  ''  if  ^  shall  happen  to 
die  without  issue/'  may  be  so  con- 
stmed  by  the  context  of  the  will 
as  to  mean  children ;  and  in  that 
case  the  remainder  over  will  not 


be  tbo  remote.  (Attorney-General 
V.  Bayley.)  II.  633 

4.  Testator  gave  the  accumulation 
of  )rents  and  profits  till  it.  should 
attain  twenty-one,  to  be  laid  cut, 

,^  and  the  trustees  to  permit  A.  to 
receive  tlie  interest  during  his  Itfe ; 
then  he  gives  Me  money  to  the 
isstie  male  of  A.  and  in  default,  to 
those  whom  the  plaiutifiTs  repre- 
sented :  the  issue  male  of  A. 
would  have  taken  as  purchasers, 
therefore  the  limitation  is  not  too 
remote.  (Knight  v.  Ellis.)  ib.  570 

5.  ''After  failure  of  issue  male  of 
the  testator,"  under  particular 
circumstances,  means,  **  issue  by 
that  marriage,''  and  is  not  too 
remote.    (Lytton  v.  Lyttan.) 

IV.  441 

6.  Devise  of  all  the  rest,  residue, 
and  remainder  of  estate,  both  real 
and  personal,  unto  A.  to  be  placed 
out  at  interest  until  her  age  of 
twenty-one  years,  or  day  of  mar- 
riage, and  then  the  whole  thereof, 
together  with  the  interest  accu- 
mulated thereon,  to  be  paid  to 
her  to  and  for  her  use,  during 
her  natural  life,  and  from  and 
immediately  after  her  decease, 
unto  the  heirs  of  her  body,  law- 
fully begotten,  eoually  to  be  di- 
vided between  tiiem  share  and 
share  alike;  and  in  default  of 
such  issue,  or  of  the  death  of^. 
before  twenty-one  or  day  of  mar- 
riage, then  over,  an  estate  in  A. 
(Jacobs  V.Amy att.)  ib.  542 

LIMITATION,  (Statute  of.) 

1.  The  rule  that  a  trust  is  not 
within  the  statute  of  limitations 
applies  only  between  trustee  and 
cestui  que  trust,  not  against  a 
trust  by  imoAtoation,  as  afiected 
by  an  equity.  (Townshend  v. 
Toumshend.)  1. 651 

2.  An  account  of  rents  of  an  estate 
held  of  trustees,  ordered  only  for 
the  last  six  years  before  &e  bill 
filed.  (Htrey  v.  Ballard.)  IV.  468 

LUNATIC. 
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LUNATIC 

!•  Where  there  is  a  reference  to 
the  Master  ia  a  case  of  lunacy  he 
may  make  his  report,  though  the 
lunatic  be  dead.  {Armstrong,  ex 
parte.)  III.  238 

2.  General  observations  on  lunacy 
and  lucid  intervals.  {Attorney^ 
General  v.  Pamther,)        ib.  441 

3.  Lord  Chancellor  thought  that, 
notwithstanding  the  words  of  the 
statute,  the  Court  has  authority 
to  order  timber  decaying  on  the 
estate  of  a  lunatic  to  be  cut :  but 
did  not  absolutely  decide  that 
point;  or  whether  the  produce 
should  be  considered  as  real  or 
personal  estate.  (JSr  parte  Bromr 
jfield.)  ib.  610 

4.  Timber  being  felled  on  a  lunatic's 
estate  by  a  committee,  by  order 
of  the  Court,  the  produce  is  per- 
sonal estate  of  the  lunatic.  (Oj^ 
entien  v.  Compton.)  IV.  231 

5^  A  charge  upon  a  lunatic's  estate 
falling  into  him  as  reversioner  of 
his  sister,  shall  sink  for  the  heir 
at  law.    (S.  C.)  ib.397 

6.  In  an  account  against  the  hus- 
band's estate  of  dividends  of  the 
wife's  separate  assets  received  by 
him,  consideration  to  be  had  of 
his  extra  expence  of  maintaining 
her,  in  consequence  of  her  being 
a  lunatic.  (Attomey-Oeneral  v. 
Pamther.)  ib.  409 


M. 


MAINTENANCE. 

1.  The  testator,  by  his  will,  pro- 
vided a  maintenance  for  his  son 
out  of  the  real  estate,   he  then 
giye3  large  legacies  to  his  younger 
.  children  with  maintenances ;  the 


aeeond  son  is  entitled  to  both  the 
maintenances.     {Clwe  v.  WaUh.) 

L146 

2.  A  special  direction  to  the  Master^ 
in  settling  an  allowance  for  main- 
tenance to  an  eldest  son,  to  con- 
sider the  birth  of  a  posthumous 
childy  refused.  {Burnet  v.  Butm 
net.)  ib.  179 

3.  The  mother  having  married  again, 
her  second  husband  is  not  bound 
to  maintain  the  children  by  the 
former  marriage,  but  shall  have 
an  allowance  out  of  their  fortunes. 
{Billingsley  v.  Criichet.)    ib.  268 

4.  If  the  parent  be  of  ability  to 
maintain  his  children,  he  shall 
not  have  an  allowance  for  that 
purpose  out  of  the  interest  of  a 
fortune  coming  aliundS,  although 
it  was  ordered  by  the  will  to  be 
applied  to  maintenance.  {Hughes 
V.  Hughes.)  ib.  387 

6.  When  the  parent  is  reported  out 
of  ability,  the  sum  allowed  shall 
be  only  from  the  time  of  the  re- 
port, not  of  the  decree.  (8.  C.) 

ib. 

6.  Exceptions  will  not  lie  to  a  Mas- 
ter's report  of  maintenance:  and 
a  title  being  set  up  against  the 
infant  must  be  established  else- 
where. {Nicholls,  ex  parte.) 

ib.677 

7.  No  allowance  can  be  made  to  a 
parent  for  the  maintenance  of  hit 
child  for  the  time  past.  {Hilly. 
Chapman.)  11. 231 

8.  The  Court  will  not  give  a  main- 
tenance for  the  time  previous  to 
the  Master's  report,  but  on  ver j 
particular  circumstances^  {An- 
drews V.  Partington.)         Ill,  60 

9.  The  Court  will  grant  a  maintei- 
nance  though  there  is  no  cause 
in  Court    {Kent,  ex  parte,) 

ib.88 

10.  No  maintenance  shall  be  allow- 
ed where  the  parent  is  of  abUily 
to  maintain  his  children.  {Pu»r 
ford  V.  Hunter.)  ib.  419 

11.  S.  P.  {Salter^  ex  parte.)  ib.  500 
li  3  12.  Allowed. 
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11  AQowed,  though  the  father  of 
ability*  uoder  ctrcumstaneeB. — 
{Mtmtfy  V,  Earl  How£.)    IV.  223 

MARRIAGE. 

MariJi^g;e  is  a  revoc^tioii  of  tho  wijl 
.  of  a  woman » though  made  imme- 
diately before  the  marriage,  ia 
execation  of  a  power  reserved 
hy  articlest  by  which  she  was 
enabled  to  dispose  of  her  pro- 
perty by  will  after  marriage. — 
{Bodiden  v.  Lhyd.)  II.  §34 

MARRIAGE  ARTICLES. 

By  marriage  articles,  ;C30,000  was 
to  be  raised  to  p^y  the  debts  of 
the  hidy'a  father,  tshe  having 
before  Joined  him  in  raising 
j£24,000  (of  which  the  parties  to 
the  settlement  had  no  notice)  this 
sum  shall  be  part  of  the  £30,000. 
(^Sbeilname  v.  InckiqtUn,)     %.  338 

KARRIAGE  SETTLEMENT 

To  husband  for  life,  remainder  to 
wife  for  life,  remainder  to  ihe 
heirs  of  their  bodies,  is  a  strict 
aettlement :  not  so  if  the  power 
of  barring  the  entail  be  given  to 
both.  (^Highway  y.  Banner,) 

1.684 

BIASTER  IK  CHANCERY. 

1«  Where  parties  go  before  a  Master 
on  a  reference,  he  must  receive 
faiterrogatories  from  both,  though 
one  may  mot  have  gone  into  proof 
)before.     {Hough  v.  WWiamM), 

III.  190 

2L  In  matter  of  lunacy,  the  Master 
may  make  his  report,  though  the 
lunatic  be  dead.  (Amutronffy  ex 
parte.)  ib.  238 

MEMORIAL. 
See  Amnuitt  Act. 

MERGER. 

Ifli^re  a  legal  and  equitable  title  to 
''  the  same  lauds  Bieet  in  the  same 


person,  the  eqmtabM  merges  u 
the  legal.  {fVaie  r.  Paget.)X  363 

MISRRPJWESliKIATION^ 

defendant  having  represeniedt  that 
A*  ope  of  th^  pl^tiff's,  owed 
hini  nothing,^  to  i^if  agent  of  B. 
the  other  plau^tilf,  whose  4aaditer 
jf,^  waa  about  to  marry,  shaU  not 
l^cpveir  ^aiftcit  the  oUier  plaintiff 
who  was  inaebtfld.  (JfetiHt  r. 
TFt^tiuonO  1,643 

MODUS. 

!•  Although  a  modus  be  aei  up, 
there  must  be  the  same  notice 
given  to  determine  a  aomposition 
for  tithes  as  betwe^  laadiord  and 
tenant    (JBts&os  t*  Gkieheoier.) 

II.  101 

%  A  modua  of  St.  for  m  lamb  ia  so 
rank  that  the  Court  will  not  aend 
it  to  an  issue.  (8.  C.)  ib. 

MONEV. 

1.  Upon  motion  that  a  defendant 
may  pay  money  into  Court,  a  spe- 
cific sum  must  be  sworn  to  be  in 
his  hands.     (Roberts  t.  Airliby.) 

I.  d6 

2.  Where  there  is  a  suit  for  money 
received,  and  the  defendant  files 
a  bill  for  an  injunction,  admitting 
to  have  received  the  money,  he 
shall  pay  it  into  Court,  or  the  in- 
junction shall  be  dissolved.  {Sher- 
wood V.  White,)  ib.  452 

3.  To  be  paid  to  parties,  under  a 
private  act  of  parliament,  on  pe- 
tition; Lord  Chancellor  woQUiof>i 
order  it  to  be  paid  to  persons  de- 
riving title  unaer  them  without  a 
bill.    (King,  ex  parte,)      II.  158 

4.  Deposited  upon  opening  a  bid- 
ding, when  the  purchase  is  con- 
firmed, is  part  of  the  purchase 
money,  ana  the  stock  rises,  it  is 
ieir  the  benefit  of  the  seller,  net 
a  bare  pledge.  (jyOglejf  y,  Cinrnt- 
eaafPowis.)  IL  32 

MONEY. 


TABUS  ^  CONTBMTa^ 


MONET,  (piynmt  tf^  uUo  Ctm-t.) 

1.  The  Court  will  not  ol-der  a  ba- 
lance upon  charge  and  discharge, 
to  h6  brbught  hi,  b^ore  Uie 
Master  has  made  his  report 
(Fox  y.  StackretL)  111.  45 

%  But  see  the  sslme  i^oinrt  aMri. 
(Thompson  y,  Pyefinch.)    ih.  tAl 

3.  Where  a  defetidatt  admits  tno- 
iiev  to  bd  in  his  hands,  it  witt  be 
ordered  to  be  paid  into  Cottrt. 
(^ange  v.  Harrit,)  ib.  365 

4i  Wnere  money  has  beeii  ordered 
to  be  paid,  thd  ihotion  is,  that 
the  party  shall  pay  it  by  a  short 
day,  or  stand  committed.  ( Vick- 
ery  y. .)  ib.  *72 

See  Injunction. 

MONEY  IN  COURT. 

Cowrt  wifl  retain  money  decreed  to 
parties  on  tfie  application  of  per- 
sons hairing  claims  upon  it.  (Duke 
of  Bolton  r.WiiHam.)    IV.  430 

MONEY  (t6hetuidout  in  lands) 

Will  pass  by  the  words  "  lands, 
tenements,  and  hereditaments' 
whatsoever  and  wheresoever." 
{Raskleiyh  v.  M^ier.)       I  CI.  99 

&Be  Land. 

MONEY  (to  faistfrom  sale  of  land) 

Is  considered  as  land ;"  and  the  de- 
visee dying-  in  the  lii'e  of  testa- 
trix, lapses.  (Ihttckeson  v.  Ham- 
mond.)  III.  128 

MONEY  (in.  the  Pimds,) 

Dividends  shall  not  be  apportioned. 
{Rashkigh  r.  JUmier.}      III.  S9 

MORTGAGE. 

ll  The  third  mortg^ee  buying  in 
the  first  Mortgage,  even  pendente 
lite^  shall  unfce  his  securities  and 
postpone  tile' second,  (it^iiisoit 


r 

2.  Where  the  legal  estate  is  in  a 
mortgagee,  the  subsequent  secu- 
rities, b«ing  merely  equitable, 
shaH  have  priority  according  to 
their  dates.   (JSecfte^  y.  Cordiey.) 

I.  353 

3.  Where  a  man  6uys  an  equity  of 
redemption,  tjie  pnrc&ased  es- 
tate shall  pay  £he,  debt,  notwith- 
standing there  be  a  term  created 
for  payment  of  debts.  (Ancaster 
V.  Mayer,)  ib.  454 

4.  A  decree  of  foreclosure,  thoi^h 
pronounced  on  motion  (under 
9  Geo.  2.  c.  20.).  cannot  W  dis- 
charged oD  motion.  (Cadte  y. 
Fowle.)  ib.  5U 

5.  tJpon  a  btH  to  redeem,  and  non- 
payment at  the  time  appointed. 
It  is  a  motion  of  course  to  dismiss 
the    bilL    (Stewart  v.   WorruL) 

ib.  661 

0.  After  foreclosure  and  sale,  &e 

.  mortgagee  may  bring  an  action 

for  the  residue.    ( Tooke  v.  Hart" 

ley.)  II.  125 

7.  Where  the  personalty  b  defi- 
cient, and  the  same  person  is 
heir  and  executor,  the  mortga- 
gee may  pray  a  sale  in  the  first 
instance.    (Daniel  v.  Skinwitk.) 

lb.  155 

8.  If  a  mortgagee  admits  having  no 
other  title,  it  shall  bind  him,  and 
the  Court  will  let  in  the  mort- 
gagor to  redeem  after  twenty 
years;  not  so  if  he  claims  by  bet-« 
ter    title.     (Ferry  v.  Marstan.) 

ib.  891 
9«  Testator  having  adebtsecvred 
upon  land,  gives  the  morteage 
money  to  the  mortgagor,  and  de- 
sires that  he  will  igive  a  re^rW 
sionary  interest*  in  the  premiaes 
to  A  The  mortgagor  selling  the 
estate,  shall  bring  the  mortgage 
money  into  Court,  for  the  use  of 
the  devisee  of  thtf  reversion, 
su^ect  to  the  life  estate.  jLLet^ 
y.King.)  ib.  63d 

10.  Mortgagei^  •f  1^  reyersion  (not 
harinf^  tibf  title  deeds)  sh^dl  ng^ 
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be  postponed  to  a  inbuqaeiit 
uortgflfee  (whose  mortgage  was 
mode  after  the  mortgagor  oame 
into  pOMOBsion)  who  bad  the  title 
deedi;  thore  being  neither  frtnid 
nor  xrou  negligence,  {Towlev. 
SaM.)  II.  OM 

11.  Altftvugh  non-paymeDt  of  in- 
MreA'  for  twenty  years,  where 
olMrand  no  demand,  raiaes  « 
pfesntoption  of  payment;  yet, 
fla  dmbtfiil  circamstancei,  and 
<he  original  mortgage  admitted, 
referred  to  tite  Master  to  enquire 
whether  any  interest  had  been 
£«id.  (TVoiA  r.  White.)  III.  289 

13.,]Hbrtgfige'of  aship  In  the  port 
o(  tfiimu,  Una  ilehvery  of  mn- 

roB^,  the  mortgagee  losnred 
ihere,  and  made  a  secebd 
mortgage;  the  second  mortgagee 
took  possession  as  soon  as  he  was 
informed  she  was  in  an  Engtuk 
port:  this  is  a  sufficient  posses* 
^ioD  to  take  it  out  of  the  statute, 
21  Jac.  e.  10.  (JBation,  ex  parte.) 
lb.  302 

13.  Mortgages  cannot  pass  to  a 
cliaritji  uough  indnded  in  a  re- 
sidue. (Attomey-Generat  t.  Earl 
o/Winchehea.)  ib.  373 

14.  Devise  of  an  estate  tubject  to 
a  mortgage,  is  not  sufficient  to 
exonerate  the  personal  estate. 
(Jtitley  y.   Earl  of  TankervUh.) 

. ".  ih.  545 

15.  ^Of  a,  ship  without  reciting  the 
registry  is  void.  {Hibbert  v.  RoU 
Utton.)  ib.  371 

16.  Tenant  in  tail  makes  a  mort- 
gf>g«.  with  covenant  for  farther 

laastirance,    and  becomes  bank- 

tvpt,  his  aesignees  are  bound  by 

ths  Aorenant.  {Pye  t.  Dmtbvx.) 

ib.  595 

MORTMAIN. 

^.'A  legacy  to  the  corporation  of 

'  ''Queen  Amt^t  bounty  is  void,  as, 

'1)^  the  ralea  of  the  eArporation, 

jt^t«uiat'  be  bid    «■>  i&  kod. 


(IfubBorc  f.  7^  CarponUimtf 
Qnmh  Anne'i  bounty.')      1. 13,  n, 

2.  A  charge  on  the  devis^  estate, 
roid  by  the  statute  of  Mortmain, 
whether  it  shall  suilc  for  the  bwe- 
fitofthe  devisee,  or  go  to  the 
^eir.  ( Wr^ht  j.  £oto.)  see  a]«a 
tlie  note.  ib.  61 

8.  Devise  to  a  corporation  in  tnut, 
although  it, ho  raid,  the  trust 
shall  attach  upon  the  esUte  the 
law  raises.  {Smks  t.  7V  Cioti 
Muken  Compatuf.}  ib.$l 

4.  Money  t^>on  mortgage  in  Stg- 
land  given  to.  a  charity  in  Irebaui, 
the  executrix  by  her  will  affirnw 
ed  the  legacy^ ;  tiiis  was  held  lo 
be  aa,  admission  of  assets  of  the 
testator,  and  not  withia  the  sta- 
tute of  Mortmain.  (Campbdt  v. 
Jiadturr.)    '  _         ib.  271 

6.  Money  left  to  repair  parsonage 
houses  is  not  withiif  the  statute 
of  Mortmain.  (Attormeg-GeneTal 
v.  Bithop  ofChmter.)         ib.  444 

6.  So  to  build  a  parsonage  house 

where  no  land  is  to  be  pun^ased. 

(Brodie  t.  2>«Ae   of    CAandoi.) 

ib.  444,  n. 

?.  S.  P.  (Attonuy-Oemeral  r.  Bi- 
shop of  Oxford.)  ib. 

6.  But  money  given  to  erect  a  new 
■chool-house,  there  beiu^  no  land 
on  which  to  erect,  is  void,  (jtl- 
torney-Oeneratv.  Hutohuuoit.)  ih. 

0.  S.  P.  (Pqlhum  V.  Anderton.)  ib. 

10.  So  real  and  personal  estate  to 
be  sold,  and  purt  of  the  mcmey 
to  be  laid  out  in  the  purchase  of 
land  to  erect  aud  endow  an  alms- 
house, is  void.  {Attorney- Gene- 
ral V.  J)/ndall.)  ib. 

11.  Honey  given  by  will  to  be  laid 
out  in  the  purchase  of  heritable 
securities  in  Scotland,  for  the 
nseof  a  charity,  not  within  the 
tUtttte.    {Oliphant  t.   Hendrie.) 

ib.  671 

12.  Devise  of  freehold  houses,  to 
eight  poor  persons'  of  a  parish ; 
the  gift  being  void  by  tiie  statute 
of  MortDuii^   «  personal  fiind 

attadie^ 
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attached  to  the  real  is  also  ypid, 
and  the  Court  will  not  apply' the 
gift  to  any  other  purpose.  (At- 
torney-General V,  OouuHng,) 

II.  4«8 

13.  Deviseof  estates  to  trustees,  for 
tlie  use  of  University  College 
Oxforcl^  to  buy  advowsons :  the 
coUei^e  having  obtained,  since 
the  gift,  ifu  many  as  are  allowed 
by  the  act,  the  devise  is  to  be 
performed  by  the  exchange  of 
advowsons,  or  otherwise,  cy  pre$. 
The  heir  at  law  being  disinherit- 
ed, where  the  gift  is  good  at  the 
time  of  making  the  will.  (At- 
tdmey-General  ▼.  Green.)  ib.  492 

14.  Testatrix  gave  the  residue  of 
her  personal  estate  to  trustees, 
^'  to  cause  to  be  erected  and  built 
a  dwelling-hoUse,  to  be  appro- 
priated to  the  use  of  a  school- 
house,  and  directed  her  trustees 
to  purchase  land  for  that  pur- 

{)ose:*  The  trustees  purchased 
and  with  their  own  money, 
which  they  were  ready  to  give  to 
the  charity.  To  a  bill  praying 
that  the  charity  might  be  carried 
into  effect;  demurrer,  for  that 
the  charitable  legacies  were  void, 
allowed.  {Attorney-General  v. 
Nash,)  III.  588 

15.  A  bequest  of  money  to  be  laid 
out  in  land  for  the  benefit  of  two 
preachers  at  a  chapel,  is  void  by 
the    statute.    (Grieves  v.   Case.) 

IV.  67 

16.  So  though  to  be  invested  till 
an  eligible  purchase  can  be  had. 
(S.  C.)  ib. 

17.  Gift  of  part  of  the  fund  to  A. 
and  B,  the  then  preachers,  void. 
{S.  C.)  ib. 

18.  A  general  charity  is  void  under 
the  statute  of  Mortmain.  (Bland- 
ford  V.  FackerelL)  ib.  394 

19.  A  citizen  of  London  cannot 
(under  the  custom)  give  land  out 
of  London  in  Mortmain.  (Mid- 
dleton  V.  Cater.)  ib.  409 

20.  A.  (before  the  statute  of  Mort- 
m^n)  gave  real  and  pefsonti  es^ 


tate  to  a  use  which  would  be 
withitt  the  statute  and  the  reii* 
due  to  uses  not  affected  by  it.  B. 
(after  the  statute)  gave  personal 
estates  to  the  nses  o/A.'s  will: 
A.*%  estate  being  sufficient  for  the 
first  use,  the  whole  of  the  seoond 
gift  'shall  go  to  the  valid  ase» 
(AttomejhGeneral    r.    Bartley.) 

IV.  412 

21.  The  gift  of  personalty  to  €tiab' 

lish  a  school,  not  withmthe  stat* 

of  Mortmain.  (Attorney-General 

V.  Williamt.)  ib.  626 

MOTION. 

Court  will  not,  upon  motion,  make 
an  order  that  will  decide  on  the 
merits  of  the  cause.  (lAke  v.  Be- 
resford.)  IV.  366 


N. 

NAME. 

Testator  left  a  residue  to  the  chil- 
dren of  his  sisters  Estrella  and 
Reyna;  Estrella  had  children, 
Reyna  had  none,  and  had  changed 
her  name  and  become  a  nun  pro- 
fessed ;  but  he  had  a  third  sister 
Rebecca^  who  had  children ;  this 
is  not  sufficient  to  substitute  the 
name  of  Rebecca  instead  of  that 
of  Reyna.  (Del  Mare  v.  RebeUo.) 

III.  446 

NE  EXEAT  REGNO.    . 

1.  Not  issued  against  the  husband 
on  the  affidavit  of  the  wife,  ad- 
ministratrix of  her  former  hus- 
band.    (Sedgwick    v.    WatkinsJ) 

III.  11 

2.  Refused  at  the  suit  of  assignee 
of  a  bond,  the  original  obligee 
being  dead,  without  representa- 
tives. (iZay  v.  •FenwicA.)      ib.  25 

3.  Obtained  by  one  inhabitant  of 
against  anotheri  oh'  a 

lost 


T^^^fcf^^nmm' 


loit  bond,  dis(   _ 

^Mpqiftr  to  Vbkh)'  l^fte"d«^ 

(AtMMoit  V.  Leonard.)  in.31B 
4,  VufltbAQpon  Ut  (^qHaUfi'de- 

mimi.  <8.  C,)  "  ib. 

tf.  To  »Mftmit,  «  ma  oerbdik  tOiut 

be  fwera'  to  be  dne,  ^d  tlien 

Biutt'fee  .gmWtd  "fi^  tbfi  ffa^t- 

kbttad.  (£&eanMHT.£gb^itiS«i.) 

-    I       '     -  lbl370 

«!'  WIiBr«  plcmtiffhu  two  domimds 

'-.'ils'defeiultuit,  the  one'K^ni^ated 

:.£'lU  (other  not,  fiie  trHt  •fafjl  be 

-.^miAei  for    the  former"   only. 

.  {jtarker  r.  ^too».)        Ib.  427 

7.  ReAiaed  sgarasf  an  agent  of  a 

nyniving    eXBintor,   haTing    in 

'  bis  poueiBion  a  bond  which  was 

' '  tlio'seooritf  for   a    residue  to 

•  whidi  plaintiff' was  entjded.  {Stif- 

reg  T.  Jtiffffiiu.)  ib.  476 

MEXT  OF  KIN. 

Testator  ordered  real  estate  to  be 

.sold,  and  the  residue  to  be  laid 

ontiathe  foiids,  to   remain  for 

ten  years,  and  at  the  end  there- 
,'Of^  gfije  the  same  to  kit  next  o^ 
\^^:  t^ose  who  were  bo  at  his 
.'■loeaUi  BDall  take.  (Spini  v.  Leani.) 

,.:;.  .  111.356 

&c  Legacy. 
.,.  '      NOTE,  Prtmiuory 

Giren  by  a  mother  to  a  trustee,  for 
the  benefit  of  a  child  of  which 
she  is  eiuient,  is  not  Eufficiently 
imdum  pactum  for  the  ('Ourt  to 
allow  a  demurrer  to  a  bill  by  the 
..child'  (when  bom)  and  tmstee, 
to  have  it  carried  into  execution, 
iSetmY.^toa.)  II.«10 

NOTICE 

1.  To  an  agent,  in  order  to  affect 
tbe  pHno^al,  'jmut'  be  to  an 
4g<int  eimpowered  to  treat,  not 
l)t(l^Iy  to  .carry  proposals  from 
jUfe  gartT  to  mottlWr  {SMbiwM  A  bond  given  for  the  purchase  <tf 
y.  m&^iubi,)  '   I.  ltd        la  office,  to  which  ifa  groom  of 

Out 


iy  4yajfAp«of»)»nlgkg«e,llBM^ 
;,,Mvipi)ipeatr  tgiaai.  mmwmmt  not 
.^  Mnqgqjoltne.gf  •,:Aefect  athe 
,   tiU«r,n|al,b9ian4<tQ.diwOTflr^e- 

th^V    M      had :,  pteKUUl    DDllce. 

.  i^peet  T.  SimikeoU.)  U.  68 

'S.  Where  the  1^  atatra  attcam- 

Btances  ofnotica,  a  plea  qfjntr- 
eluue,  mlkoitt  notice,  alone  is 
not  Bnfficienti  ^t  must  deny  the 
oircnnutaooes.  (iVeioMa»r.  Wat- 
iu.)  ib.  143 

4.  Mortgagee  of  a  lease,  which  re- 
cited the  surrender  of  a  former 
lease,  which  was  if  on  the  sur- 
render of  a  former,  in  frhich  the 

Elaintiff's  title  appeared,  held  to 
ave  notice  of  tl^  title.  {0^»pim 
V.  Fcrnyhmigh.)  ib.  2B1 

5.  A  person  niiiking  a  false  copre- 
seiilation,  tlirougb  niiatake.  but 
where  he  might,  from  deeds  in 
his  possession,  hare  had  notice 
of  tfiD  truth,  bound  by  tborepre- 
eetitation.    {Pearsna  v.  Morgam.) 

lb.  388* 

6.  Quere,  'Whether  a  tnuAee,  hav- 
ing prepared  a  deed  of  appoint- 
ment under  a  power,  hut  not 
ksowinu;  of  the  execution  of  the 
deed,  shall  be  presumed  to  have 
such  notice,  as  to  aSect  him  in 
respect  of  his  payment  of  the 
money  to  a  legatee,  nndec  a  sub- 
sequent wiU  of  the  person  who 
had  the  power.  {Cothagr.  Syden- 
ham.) ib.  391 

7.  Notice  to  determine  a  composi- 
'  tion  for  tithes,  must  be  the  aame 

as  between  landlord  and  tenant. 
{Bishop  V.  thicheiter.)        i>.  161 

See  Paool  Evidbkce.  Time, 
Voluntary   CoNVBVAKcia. 


O. 
OFFICE. 


T49I4E  OF  CDNTCIfri 


the  fttole  bad  tbe  power  'of  re- 
coiiMneti4atioti»'  is  iwfithiii  Ae  tnis- 
chief  of  viarriage  broli^e :  a  per- 
petual injunction  tljere^re  mni- 

L124 

the  iNJXTif  cno^. ' 


» '  \ 


P. 

PARENT, 
See  Father. 

PARTIES. 

1.  In  a  bill  against  the  committee 
of  a  voluntary  society  vlfo  coa- 
tract  with  a  tradesman,  it  is  not 
iiecessary  to  make  the  other 
members  of  the  society  parties. 
(CuUen  V.  Queensb^iry,)       I.  101 

2.  So  of  the  commissioners  of  i^ 
navigation  who  have  signed  any 
of  the  orders.  (Hor^ley  v.  B^lt.) 

il^n* 

3.  In  a  bill  by  creditors  against  the 
executor,  it  is  not  necessary  to 
make  the  residuary  legatee  a 
party.  {Laxcson  V.  Barker,)  ib.  303 

4.  Where  there  are  three  mort- 
gageeSy  being  joint-tenants,  one 
cannot  bring  a  bill  to  foreclose 
without  making  the  other  par- 
ties. {Lowe  V.  Morgan.)    ib.  3W 

5.  Where  the  personal  representa- 
tive is  a  mere  formal  party,  the 
Court  will  go  on,  and  sufler  him 
to  be  brought  before  the  Master. 
{Fletcher  v.  AMmmer.)    ib.  497 

6.  Where  a  trustee  has  assigned 
his  trust,  the  assignee  must  be  a 
party.  {Burt  v.  Dennet.)  II.  226 

7.  Bill  by  second  mortgagee  to  re- 
deem the  first  mortgage,  the 
mortgagor,  or  his  heir,  must  be 
a  party:  the  heir  being  abroad, 
the  Court  cannot  proceed.  (EeU, 
▼.  Brown*)  jb.  1176 


8.  Id  an  infpniiatiqp.  to  appl^  mo^ 
ney,  given  V>  ^  charity^  to  other 
uses' t^^  those  specified  blrthe 
witl :  where  there  is  a  r»|jfmary 
gjft^tp  tniM««a  f()ir  athMT  charit- 
able ases»  ,tlie  tnusteea  and;  the 
beir ,  ibo|^  ^  4j^mberiled,  >  niual 
be  partly  {Att/^v^e^Uemtwl  r. 
f^eeit)  IU495 

0.  The  original  obligee  on  a  bond 
beini;  d^d,  witln^ut  xMiresi^ntlh 
iive,  there  is  a  want  of  parties. 
{Ray  V.  Fenwick.)  Ill;  25 

10.  An  insolvent  debtor  is  nol  ftne- ' 
cessary  party  to  a  bill,  by  a  pur- 
chaser of  his  initeresl  i»  stock, 
against  the  assignee.     {CoUet  v. 
WoUastfin.)  ib.  228 

11.  BiU  for  a  moiety  of  a  r#sidiic^  the 
other  moiety  was  given  to  ^.  for 
life,  and  upon  her  decease,  to 
such  persons  as  she  should  ap- 
point; in  default  of  appointment, 
to  other  persons :  those  persoi^s 
must  be  parties.  {Skerriit  r. 
Bireh.)  ib.  229 

4.  A  person  made  defendant,  who 
is  only  a  witness,  must,  if  he  an- 
swers, answer  fully,  though,  he 
might  have  pleaded  it.  (CW- 
toright  v.  Mately.}  ib.  238 

5^  S.  P.  {ShepherdY.  Roberts)  ib.  239 
6.  Bill  by  some  of  the  residuary  il6- 
visees>  all  must  be  parties.  {Par' 
sons  ¥.  Nevilic.y  ib.  365 

iS^  Peactice. 

PARTITION. 

Included  in  a  power  to  exchange. 
{Abel  v.  Heathoate.)         IV.  278 

PARTNER. 

See  Bill.  Copartnership.  Plea. 

PARTNERSHIP.. 


v.  Thoagh  a  oopegrtnearshig  agtife- 
menl  may  alter  the  nature  orreal 
estate^  it  nnist  be  e3bprdiNi».  iStb  ta 
4o.  (TAir^^Mn  y^iM«>9.XIll  199 

2.  In 


TABUS  OF  OONTEMTS. 


2.  In  a  cause  for  an  aeeomiit  of  a 
eopartaarship,  botb  parties  being 
dead,  a  retceirer  shall  be  ap- 
painted^  jeckx  in  the  case  of  a  snr- 
Tiving  partner*'  (PhiHp$  r,  Au 
kitisan.)  IL272 

8i  Aeconnt  directed  four  years  after 
difiBolatioB*  circumstances  shew- 
ing that  the  partner  retired  from 
^m  fxjnviction  that  the  partner- 
<ahf p  was  insolvent  (Andenan  r. 
MdUby.)  n^.  423 

^  Siu*    Plea* 

PAROL  EVIDENCE. 

l*  Admission  of^  as  td  disposal  of  a 
^r^iduej  where  a  legacy  is  given 
'1u>  tlie  executors.  (Nourse  and 
^  tianuhjf  F.  Bnch.)  IV.  239 

2f  Acl^iitted  to  shew  that  a  convey- 
^aiice  which  was   absolute,   was 
ineant  only  as   a  security^   the 
'written  evidence  shewing  that 
t^e  deed  was  not  such  as  was 
,  intended.  ^CVt/ip«  Y.Jee.)  ib.  472 
3»\l^ot  admissible  to  prove  from 
conversations  before  and  at  the 
,  time  of  signing  an  agreement  for 
^  lease^  that  the  intent  of  the  par- 
ties was  apparent  from  the  me- 
inorai^dum,  though  the  same  was 
written  by  the  lessee,  and  the 
words  "  clear  of  all  taxes*'  (the 
purport  of  the  conversation)  were 
emitted    in    the    memorandum, 
{Rich  y.  Jackton.)  ib.  614 

PATENT. 

•  ■      • 
■  i 

The  date  of  a  patent  cannot  be 
altered,  though  it  has  not  been 
enrcUed  in  due  time  by  mistake. 
(BeQk,  ex  parte,)  1. 578 

PAUPER. 

1«  Shall  not  dismiss  his  bill  without 
paying  costs.  {Pearsonv,  Belsher.) 

III.  87 

2.'  Plaintifr  suing  informA  pauperis 
diall  not  amend  by  leaving  but 


defendants  without  paying  their 
costs.    (  WUkiiuon  v.  Behher,) 

11.272 
8.  The  affidavit,  to  ground  the  order 
to  be  admitted  to  sue  in  fcrmi 
pauperis,  must  be  made  by  the 
party,  not  by  a  third  peraen. 
(8.C.)  ib. 


.  \ 


PENAL  ACT. 

See  Exception  s^ 


PERFORMANCE,  Specif  e. 
See  Spscific  Pbrf  oslmangb. 

PERFORMANCE  of  a  Legaeg. 
See  Satisfaction. 

PERSONAL  ESTATE. 

For  the  exemption  of  personal  estate 

Jrom  payment  of  debts,  see  Dbyisb 

FOR  Payment  OP  Dbbts.  Ejlo- 

NBRATION. 


PERSONAL  REPRESENTA^ 

TIVE. 

\.  No  equity  between  heir  at  law 
of  a  lunatic  and  his  personal  re- 
presentatives. (Oxendcn  v.  Oxen- 
den.)  IV.  307 

2.  Where  testatrix  gave  resd  and 
personal  estate  to  pay  legacies, 
the  personal  being  sufficient,  the 
real  shall  not  be  sold  for  the  next 
ofkin.  (CAittyv,jParAer.)ib.  411 

PETITION. 
See  D£CEEE. 


PLANTATIONS. 

See  Trustee. 


PLATE. 


TADLEreP'  CBffTEfmS* 


PLATE. 


'  Tt^ 


Sea  L^ACY. 


PLEA. 


1.  The  putting  \u  of  a  plea  is  a  suf- 

.  ficient  oompliance  with  an  order 

for  time  to  answer.    {Roberts  r. 

Hartley.)  1, 56 

^.  But  the  plea  appearing  to  be  for 
delay,  it  was  ordered  to  be  argued 
the  next  day.    (8.  C.)  ib. 

d.  And  being  a  plea  of  a  sentence 
of  the  Adintralty  Court,  which 
was  recited  in  the  bill,  and  there- 
fore bringing  no  new  matter  be- 
fore the  Court,  it  was  over-ruled. 
(S.  C.)  ib. 

4.  Plea  that  a  writ  of  right  had 
been  tried  and  determined  against 
the  plaintiff,  (who  was  defendant 
in  the  writ  of  right)  a  good  plea 
to  a  bill  for  discoTery  of  defen- 
dant's tide.    {Leicester  t.  Perry,) 

ib.  30$ 

$.  Plea  of  the  statute  of  Frauds,  to 
a  bill  for  speciBc  performance  of 
an  agreement  for  the  sale  of  an 
estate,  averring  first,  that  there 
was  no  agreement  in  writing,  se- 
.cond,  that  there  was  no  part-per- 
formance of  such  agreement,  is  a 
double  plea; — ordered  therefore 
to  stand  for  an  answer,  with  li- 
berty to  except  {WMtbreadv. 
Brockkurst.)  ib.  404 

6,  Plea  to  a  bill  of  revivor,  that  it 
was  for  costs  only ;  the  costs  hav- 
ing been  ordered  to  be  paid  into 
the  Blink,  plea  over-ruled.  {HdU 
V.  Smith.)  ib.  4^8 

7.  Upon  a  bill  to  discover  articles 
pawned  to  the  defendant,  he 
pleads  that  being  a  pawnbroker 
he  lent  money,  without  notice  of 
plaintiff's  claim :  the  plea  ^ould 
aver  that  he  has  no  other  articles 
than  those  specified,  and  though 
this  was  done  by  the  answer, 
that  is  not  sufficient  [Hoare  v. 
Parkin.)  a).579 


8i  Plea  of"  matter  which  would  be 
a  good  plea  to  the  action  at  law, 
iH)t  a  plea  here  in  bar  of  disco- 
v^y.  \Uindman  v.  Taylor.)  II.  7 

9.  Plea  that  the  plaintiff  is  not  heir, 
where  he  had  deduced  his  title  as 
such,  is  bad:  the  title  ought/ to 
be  denied  as  explicitly  as  it  is 
laid.  {New7mmv.Wams.)ih.\4Z 

10.  So  of  plea  of  purchase  withoot 
notice.    (S.Ci)  ib. 

11.  A  plea  may  be  amended,  ^hie^e 
there  is  a  slip,  if  the  material 
ground  of  defence  appeals  'su^ 
cient,  but  not  otherwise.    (S.  C.) 

^    ib. 

12.  Plea  that  Graxfs-Inn  is  a  volun- 
tary society,  gdtemed  by  bench- 
ers, subjeet  to  appeal  tb  the 
judges,  a  good  plea  to  a  bill  re- 
lative to  the  renewal  of  a  lease  of 
chambers.  (Cunn/n^rAam  v.  V^eacr.) 

ib.24l 

15.  Plea  of  conveyance,  and  of  fine 
and  non-claim,  is  not  multifari-' 
ous,  but  a  good  plea  to  a  bill  im- 
peaching the  conveyance,  ais  not 
Deing  for  valuable  consideration. 
{Dohh  V.  Cridland.)  ib.  274 

14.  I^a  to  a  bill  for  an  account  of 
a  partnership,  that  all  matters  tn 
controversy  were  to  be  deter- 
mined by  arbitration,  allowed. 
{HalJ7iide  v.  Penning.)       ib,  336 

1^,  Plea  of  the  statute  of  Frauds, 
the  agreement  not  being  in  writ- 
ing, allowed,  though  a  parol  agree- 
ment was  confessed  in  the  answer. 
(  Whitchurch  v.  JBevis.)       ib.  659 

16.  Of  stock -jobbing  act,  to  a  bill 
for  discovery  of  stock  transact 
tions,  over-ruled.  {Bancroft  t. 
Wentwortk.)  ill.  11 

17.  Of  payment  of  a  sum  into  the 
ecclesiastical  court  to  prevent  a 
commission  of  appraisement,  and 
accepted,  and  a  receipt  given, 
disallowed,  as  a  plea  in  bar  to  a 
suit,  as  it  does  not  shew  that  the 
party  had  no  farther  demand. 
ISamMda  r.fvHado.).         ijb.  70 

18.  Defendants 


TAHLB  OF  OfiiKIBirTS. 


19t  JOefcndantft  to  a  MU  of  reviror 

,.  cannot  plead  to  thai  suit  a  plea 

.  wliich  bad  beon  pleaded  to  tbe 

original     suit    and    over-ruled. 

(Sammday^Fnrtad^.y       111.70 

Jfif, .  pf  a  fine  of  lands  in  Jhrhyikire 

Ku\¥^  ehewbere,    with  averment 

.  tbi4,  it  waa  of  all  tbe  lands,  «uf« 

;  /licient,   {filler  t.  Eoery.)  ib.  80 

ig^.  Of  atatute  of  Frauds  oTer^^ruled, 

^j  the    contract    being   executory. 

,  ififmdeau  v.  WyatU)  ib.  154 

1^^  So  where  the  coatract  has  baen 

.Vi|q|:nowledged  by  letter.  (Tawney 

jjr.  Crawiiher.)  ib.  161 

i^ ;  Plea  of  an  award  and  release  to 

\^  a  bill  to  cmen  an  account,  ordered 

to  fiand  tor  a»  answer.    (Burton 

.yi  EUinfftm.)  ib.  196 

^  Plea  of  purchase-  for  valuable 

^  coBslderatioQy    is   not  good   to 

^\^ .  Ull  for  dower.     (JVilUams  v. 

^,^mbe.)  ib.  264 

%if^  Plea  by  the  East  India  com- 

v{W^7»^  a  bill  for  an  account  filed 

lj%j  jthe  Nabob  oi  Arcot,  that  by 

charter  confirmed  by  parliament, 

.}]^ey  bad  certain  powers,  by  vir- 

J  ^e  of  which  the  acta  were  done, 

.  9iKer-ruled ;  it  not  setting  forth 

f^t^e  contents  of  the  charters  and 

-41^  of  parliament     (Nabob  of 

l^rcot  V.  East  India  Company.) 

ib.292 

2^.  Plea  must  be  set  down  within 

t  cjght  days.    (Jordan  v.  Sawkins.) 

^  -  ib.  372 

!S^  Plea  of  statute  of  Frauds  al- 

,  lpw^d«  where  a  written  agr^- 

ineht  has  been  essentially  varied 

"byparoL  (S.C.)  ib.  38d 

tAf^  Where  the  defendant  pleads  a 

^  Ibnner  suit  depending,  it  may  be 

\jr€(ferred  to  the  Master  te  look 

^.  jnibo  tbe  two  biHs,  ^c^   and  to 

^certify  whether  it  is   for    the 

.aame.  matter.  (Damelr. Mitchell.) 

.  ,.  .  \  ib.  544 

^^Inconsistent,  over-ruled.  (Nob- 

JktMCft  Y.JBastvigs.)  IV.  253 

2^  Xaa  bill  .for  parties  to  account, 

I,  ^tj^  there.  wM-aaagrcamentr  that 


\,*: 


afl  matters  in  disipnta  ahouU  be 
refenred  to  arbitratimi,  over- 
ruled. (MicheUY.EUirrU.ylV.9n 
80.  That  defendant's  testatrix  had 
neither  eonstruetive  nor  aetmml  no-- 
tiee  of  plaintiff^  title,  oTer-nded, 
«ot  denying  tbe  &ot  fr«na  whence 
tfaa  eonatmolive  Botiee  was  ta 
be  deduced.   (Arartf  t*  Sanders.) 

ik,  822 

31.  That  the  person,  tknmgh  whom 
the  plaintifi^  elaima,  died  a  bat* 
•chelor  and  without  issHOy  ordered 
to  stand  for  an  answer^  wkh  li- 
berty to  except.  {Kinff  ▼.  Hoi- 
combe.)  ib.  439 

32.  Plea  to  a  bill  of  discovery  and 
injunction-  as  to  a  speoifie  per- 
formance, of  an  agreement  at  law 
not  to  file  a  bill  of  injunetioii,  bad, 
but  the  court  would  not  grant  the 
injunction,  as  to  the  action  at  law. 
(Anth  V.  Samboum.)  ib.  498 

PLEDGE. 

1.  A.  having  made  an  insuraacev 
for  the  benefit  of  I?.'s  testator,  left 
the  policy  in  the  hands  of  the 
broker^  who  w^s  a  creditor^  as  a 
pledge:  A.  became  a  bankrupt; 
this  is  not  a  fraudulent  leaving  of 
the  policy  in  the  hands  of  il.  by 
£.'s  testator,  within  21  Jac.  1. 
c.  19.  (Falkener  v.  Case.)   L  125 

2.  Pledge  of  a  lease,  by  a  per- 
son who  afterwards  became  a 
bankrupt,  carried  into  execution 
against  the  assignees.  (Russel  v. 
Mussel.)  ib.  269 

3.  See  also  the  note.  ib. 

See  Lien. 

PORTION, 

Whether  vested  or  not^  ses  Tested 
Interests. 

Bee  Power. 

POBTIONS. 

1.  Charged  pn  a  ttwrwotry  fwd, 
.•hadl  not  ia  geoeral  1>«  niiMd  UQ 

tfafl 


\ 


1     -J  i 


TABU  OF  CONTBitTft. 


the  person  ooraee  intc^possesiim ; 
yet  where  it  is  expressly  directed 
under  a  power  that  they  shidl  be 
raised  as  soon  as  [conveDiently] 
may  be,  they  shall  bear  interest 
from,  the  death  of  the  testator. 
(Gmwoy  ▼.  Cmmat^.y  III.  267 
%  A.  agrees  to  assign  land  to  her 
son,  he  /paying  a  portion  of 
j£20i,000  to  his  sister :  she  after- 
waorda  by  will,  gives  his  sister  a 
portion  of  £20,000.  The  sister 
shall  iakB  bat  «ne  sum  of  £20,000. 
{Fmeh  y«  Finch.)  lY.  38 

POWER, 

1.  Under  a  power  to  appoint  among 
younger  children,  one  who  be- 
comes an  eldest,  cannot  take  a 
share  appointed  to  him  nomtiia- 
Hm,   {Bromdmead  y.  Wood.)  I.  77 

2*  Will,  under  a  power,  not  attested 
to  pass  real  estate,  is  a  good  exe- 
cution as  to  the  personalty.  {Duff 
y.  DaheU.)  ib.  147 

3.  A  power  was  given,  by  marriage 
settlement,  to  the  husband  to 
raise  ;ClO,000  for  a  single  younger 
child  when  he  should  think  proper, 
— the  child  (a  female)  being  four- 
teen years  old,  he  called  upon  the 
trusted  to  raise  the  portion  im- 
mediately, and  afterwards »  the 
child  being  dead,  filed  his  bill  to 
haive  it  raised  as  her  administra- 
tor.— Bill  dismissed.  {Hincfuin- 
broke  V.  Se^our.)  ib.  3d5 

4«  A  power  to  be  executed  by  deed 
attested  by  three  witnesses,  is 
executed  in  consideration  of  matt- 
riage^  by  deed  attested  by  two 
witnesses  only  :t— this  defect  in 
the  execution  of  the  power  shall 
be  supplied.      {Wade  v.  Paget.) 

ib.  363 

5.  A  power  in  a  marriage  settle- 
ment was  created  to  /.  P.  (the 
husband)  to  appoint  the  settled 
estate  amotig  the  children  in  such 
shares  as  he  should  think  proper, 
not  exceeding  estates  tail.  He 
appointed  to  two  of  the  children. 


M0^  n^r&for  (heir  Hvef  and  tTie 
l^e  of  the  s^rvTvor,  then  to  fall 
into  the  residue,  which  h^  hp- 
pomted  to  his  seeend  son  for  Hfe^ 
with  remainders  over. — TMa  exe 
ention  is  ehtsiftf  and  bad.  (JPod^ 
Hngton  y.  Bttgne.)  h  460 

0.  An  appointnient  Under  a  poil^r» 
by  will,  is  revocable  by  a  sub^ 
sequent  appointment  by  ^dedl^ 
though  no  power  of  revocatioli  is 
reserved  in  the  will.  (it£r^  y, 
Idsk.)  '  iV.  fir^ 

7.  A  power  ict  diVide  amotig  '<Ail- 
dren  is  not  weif  execute^  V^ 
giving  to  one  of  them  far  m; 
with  remainder  to,  hi9  sons  in 
tail.  {BobimoKr.Bcerdcastle.)' 

II.  25^,  $14 

a.  8.  P.  but  that  tbe  property  sbiil 
go  cy  jpref.     {Pitt  r.  Jat^on.) 

fb.  61 

9.  Testator  having  a  power  oler 
^3,000,  originally  tne  property 
of  his  wife,  gaye  sereral  legacies^ 
and  then  (after  the  decease  of  ttis 
wife)  gaye  the  residile  to  the^  de- 
fendant: his  estate  was  not'  ktf- 
fieient  to  pay  the  legacies;  yet 
held  that  the  wilY  is  not  an  exe- 
cution of  the  power,  the  same  ii^ot 
being  referred  to,  nor  any  ttrihg 
by  which  an  intention  appeared 
in  the  testator  to  execute  it. 
{Andrews  v.  Emmot,)         ib,  29T 

10.  A  feme  covert  having  a  pbwfer 
to  dispose  of  £300  by  will,  signed 
and  sealed  by  her,  made  a  testlir^ 
mentary  paper,  not  sealed,  bht 
on  a  stamp ;  this  is  equmdent  to 
sealieg,  and  is  a  good  exeodtibn 
of  the  power.  {Spranger.Jbar^ 
nard.)  iU.  6t)5 

11.  Where  there  is  a  power  to  d& 
pose  among  children,  and  there 
IS  only  one  child;  the  prop^Ky 
yest9  in  such  child  witnbilt 'ap- 
pointment.   {Madoc  V.  Jack$on.) 

lb.  588 

12.  A  person  having  a  povi^ef'lby 
marriage  articles,  to'  chaise  ah 
estate  of  which  he  was  tenant  ^r 
life,  with  intermediate  remainder, . 

with 


mSBS  •OKXWrtBNEtf; 


with  atnaUagnttfe^  ^bin»e1f, 
executes  the  power  by  will  ;■  the 
contingent  fee  afterwucla  comes 
to  him :  though  by  the  accesaion 
■  of  the  fee,  Uie  jiower  is  gone; 
yet  the  provisiou  Diade  by  the 
will  shall  bo  served  out  of  bia 
estate  in  fee.  (Grotty. Uudton) 
III.  30 
13.  Power  to  divide  «  fuad  among 
'  fiU'Bitd  every  Ihe  children  to  be 
i^e^  at  twenty-one,  and  in  de- 
fault of  or  part  execution,  the 
vbole  or  tbe  part  nnappointed, 
to  go  to  all :  there  were  two  chil- 
dren, a  son  and  a  daughter ;  a 
jpartial  provision  is  made  for  the 
Bon,  who  died,,  (baring  attained 
,%T/^epts-ime)  unnurried,  and  with- 
f)at  issne.  A  sabeequent  appoint- 

S^  lept  of  the  whoje  i^siduc  to  tbe 
lighter  is  a  good  execution  of 
'  tte  power.  {Bogle  t.  BiMhop  of 
■  Teierborough.)  ib.  243 

1^',  ^ower  to  the  Burvivor  of  hus- 
'  ^imd  and  wife,  to  appoint  among 
c^dfen,  is  not  well  executed  by 
a  deed  by  both.  {St'AdaotM.Lo' 
ga».)  ib.  810 

16.  'WTiere  a  teal  is  reqnired  by  the 
power,  an  appointment  among 
..C^drea  without  seal,  roid.  (S.C.} 
,',.   ■  ■''• 

^•.."piider  a  power  to  dense  among 
^  flhndxen,  testatrix  gives  to^.  (one 
',,,y^t|f|ecbQdren)for  life, remainder 
.t(>  trastees  to  preserve  contingent 
Kmainden,    remainder  to  first 
'  ^d  other  sons,  4^c  remainder  to 
S.  (another  son)  in  the  same  man- 
'  ner.     Qu.  Whether  the  excess 
being  void,  the  power  is  null,  and 
the  heir  at  law  shall  take,  or  tbe 
soils  shall  take  aoccessive  estates 
.for  life,  as  good  nnder  tbe  power ; 
or  whether  to  maintain  tbe  gene- 
ral interest,  tbe  sons  shall  take 
estates  Uil?  {Griffithr.Harriwn.) 
ib.  410 
VU  ^Oiart  being   a  power  iu  tbe 
p^airiage  settlement  to  husband 
jM.4  wilt)  to  raise  »  sum  at  uoney, 


iliiAfliipoMOf  it  6f  $<iatVAMio«- 
meat,  and  m  power  tb  buBbamd  to 
diipoM  of  fl  second  legacy  by  bis 
«oie  appoiniment,  u[>oa  an  appb- 
cation  of  tbe  first  sam,  tbe  bns- 
iHmd  oovensnts  not  te  exerrise 
his  Wle  power  dnHng  dteWire's 
life,  or  whilst  .tbe:l^;aey  is  'un- 
paid, without  her  consent,  she 

'being  dead)  he  disposes' of  the 
other  sum  (tbe  first  bting  nndis- 
charged)  the  appointment  is  good, 
the  intent  of  tbe  covenant  bomg 
only  for  tbe  wife's  benefit  in  ease 
of  survivorship.  {UxMdgefEarl 
of)  T.Bailey.)  IV.  13 

18.  Power  to  Ktehan^  indndes 
making  partition.  {dhellv.BBoth- 
eote.)  ib.  279 

19.  Power  to  a  son  to  make  a  join- 
tore,  father  and  son  covenant  (on 
an  intended  marriage)  to  do  so 
out  of  landain  Korit^ire.  By  the 
dcaA  of  the  father,  lands  in  Yorlt- 
ikire  descend  to  the  son,  who  diet 
witbont  makiog  a  settlement,  tbe 
lands  are  honnd  in  the  bands  of 
die  remainder-man.  (JodbM  r. 
JaektM.)  .ib.46S 

20.  Money  Invested  in  trust., for  a 
married  woman,  to  pay  her  tbe 
interest  for  life,  to  her  separate 
nae,  and  after  her  decease,  to 
itich  person,  and  subject  to  mch 
potoeri,  ife.  as  she  should  by  any 
mstrnment  in  writing  from  time 
to  time,  or  by  will,  appoint  daring 
her  present  coverture.)  She  ean- 
Dot  dispose  of  the  principal  at 
once,  by  deed,  bntby  a  revocable 
act  only.  (^Socket  and  Wifk  v. 
Wray.)  ib.  483 

See  Probate.    Wru- 

PBACTICE. 

1.  After  an  order  to  speed  the 
cause,  the  plaintiff  has  a  whole 
term  and  a  vacation  before  tbe 
bill  can  be  dismissed.  (Matigle- 
Miny.PToucr.)  ULiai 

9.Whero 
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%  WtAr^ jf^ftie^  are  beyimdTihe 
jurUdiQtion  of  the  Court,  aenrice 
of  subpoena  ou  their  clerk  in 
Court,  cannot  be. deemed  good 
s^rvioe,  though  they  have  filed  a 
bill  by  that  clerk  in  Court  {Bond 
T.  Duke  of  Newcoitle.)      III.  886 

S.  Where  there  are  cause  and  cross 
eau&e,  and  the  plaintiffs  in  the 
original  cause  are  many,  several 
ef  whom  are  out  of  the  jurisdic- 
tion, and  some  peers,  motion  that 
service  on  the  clerk  in  Court  be 
good  service,  refused;  but  the 
plaintiffs  shall  not  proceed  in  the 
original  cause,  till  they  have  an- 
swered in  the  cross  cause*  {An^ 
denon  v.  Lewig.)  ib.  429 

4.  An  order  of  dismission  set  aside 
'on  circumstances.      {lAnga/rd  y. 

Wegg.)  ib.  435 

5.  Bill  may  be  dismissed  with  costs 
from  the  coming  in  of  the  an- 
swer, where  that  answer  contains 
a  good  defeace.  (^Hodgson  v. 
Band.)  ib.  475 

6.  Where  there  is  a  legacy  to  a 
charity,  not  necessary  to  make 
the  Attorney-General  a  party. 
{CkUty  y.  Parker.)  lY.  38 

7.  As  to  orders  for  time  to  put  in 
further  answer  after  exceptions 
allowed.  (Gardau  r.Pitt)  ib.406 

6.  In  a  cross-cause,  service  upon 
the  clerk  in  Court  in  the  original 
cause  good  service.  (Gardiner  v. 
Moicn.)  ib.  478 

9.  Publication  of  the  original  bill 
stayed  till  answer  in  cross  bill. 
(8.  C.)  ib. 

10.  Costs  on  the  allowance  of  de- 
murrer, (8.  C.)  and  general  order 
on  production  of  papers  admitted 
by  the  answer  in  defendant's  cus- 
tody ordered.    (S.C.)        ib.479 

fifeeAccouNT.  Attachment.  Com- 
MissioN.  Contempt.  Costs. 
Demurrer.  Evidence.  Ex- 
ceptions.   Plea. 


PRESWMFTIONw 

1.  A  mortgage  term  being  inade 
the  subject  of  a  settlement  a^er 
marriage  with  a  second  wife^  but 
recited  to  be  in  pursuance  of  ar- 
ticles previous  to  the  macrii^ey 
(the  settlor  having  children  by 
the  deceased  wife)  under  the  uses 
of  which  the  plaintiff  claimSf  was 
afterwards  conveyed  by  s^tffbir 
and  his  wife  (by  fine  and  settle- 
ment) to  uses  tor  the  benefit  of 
the  children  by  the  first  mairriage, 
who,  and  their  representatives, 
had  been  in  possession  thirty 
years:  plaintiff'^s  bQl  dismissed, 
as  the  uourt  w31  presume  that 
the  former  settlement  was  known 
to  be  voluntary,  or  the  children 
by  the  second  wife  to  have  had 
a  compensation  for  their  claims* 
{Tawtuhendr.  Toumihend,)  I.  i&O 

2.  A  legatee  having  been  abroad 
twenty-six  years,  and  not  hek^'d 
offer  twenty-five  years,  the  Court 
will  presume  he  is  dead.  (Dixon 
y.  Dixon.)  111610 

See  Length  of  Time. 

PRINCIPAL. 

1.  The  principal  in  a  fraud  being 
released,  the  plaintiff  cannot  pro- 
ceed against  those  who  would  fte 
secondarily  liable.  {Thompson  v. 
Harrison.)  II.  164 

2.  The  obUgee  in  a  bond  giving 
further  time  to  the  princ^al 
debtor,  releases  the  surety.  (2Vm- 
bety.SmUh.)  ib.  579 

PRIORITY 

Of  satisfaction  among  equitable  se<« 

,  curities,  shall  be  according  to  the 

priorities  of  their  dates.   {Becket 

y.€ardiey.)  L  358 

PROBATE. 

1«  Where  a  feme  covert  dfspomi 
by  will  it  is  necessary  to  pro- 
disee  4he  probate  to  justify  pay- 
ment 
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ment  of  Urn  monajr.     (CWAay  v. 
iSMenAoM.)  II.  891 

2.  A  prerogatire  probate  is  neces- 
sary, for  tlie  AocoanCant-Oeneral 
to  pay  out  of  Court,  money  above 
£»•  (AoeftsTT.JEbmer.)  111.340 

PROCBSS. 

!•  THiere  the  defendanthas  appear- 
ed to  and  answered  the  original 
bill,  if  he  eannot  be  found  to  be 
serred  with  a  snbpoena  to  answer 
the  bin  of  revivor,  plaintiff  most 
proceed  under  the  aot  6  Gep.  2* 
to  have  the  bill  taken  /wo  amfe$9o. 
(J7eiMferson  v.  JK^^w.)       if.  127 

%  After  cqpi  eorpu  returned,  the 
plaintiff  cannot  move  that  the 
sheriff  may  bring  in  the  body  but 
for  a  messenger,  and  afterwards 
ibr  a  serjeant  at  arms.  (  WUkinr 
mmr.Belsker.)  ib.  181 

PURCHASE. 

1.  Where  money  is  to  be  laid  out 
in  purchases,  a  separate  applica- 
tion mast  be  made  to  Court  upon 
each  purchase.  {Harrington  v. 
Flemming^)  1. 74 

9.  Where  me  first  trust  is  for  pay- 
ment of  debt,  the  purchaser  is 
not  bound  to  look  to  the  applica- 
tion of  the  money.  (  WilUamson 
T.  CurtU.)  III.  06 

&  Where  there  is  a  purchase  from 
executors  and  long  possession, 
even  under  suspicious  circum- 
stances of  fraud.  Court  will  not 
relieve.     {Andrews  v.   Wrigley,) 

IV.  126 

4.  Court  would  not  return  purchase 
money  for  annuities  not  duly  en- 
rolled, out  of  arrears  in  Court. 
{IhLke  of  Bolton  v.    WiUiams.) 

ib.  297 

PUKCHASER. 

1.  Where  land  is  ordered  geMrallg 
to  be  so&f,  the  purchaser  is  not 
bound  to  see  to  tne  application  of 
the  money.  {Smith  r.Gm^on.)  1.86 


tm  also  the  oasea  ef  JUft  ▼•  AMef, 
Knd  Begnun  v.  GoUhiM,  in  the 
note.  L  86 

2.  One  purchaser  subedtitted  for 
another,  upon  motion  and. con- 
sent.   {MatthewM  v.  SiuUt.) 

I1.9D1 

Sot  VoitUNTART  CONTBYANea. 

PURCHASER  ufUkmU  NB^et^ 
8$e  Lien. 
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REAL  and  PERSONAL 
ESTATE. 

1.  Where  a  real  estate  is  ordered 
to  be  sold,  and  is  blended  with 
personal  property,  it  becomes 
personalty,  and  shall  go  accord- 
ingly.    {Fletcher  v.  AsMmmer.) 

1.487 

2.  But  where  they  are  to  be  blend- 
ed only  for  particular  purposes, 
(as  to  pay  certain  legacies,  which 
lapse  by  the  death  of  the  legatees 
in  the  life  of  the  testator)  then  so 
much  as  is  real  shall  result  to  the 
heir,  and  so  much  as  is  personal 
to  the  personal  representative. 
(Ackrogd  v.  SmUhum.)      ib.  503 

8«.  Tmtatrix  orders  lands  to  be  soM, 
and  the  money  to  be  laid  out  in 
the  funds  to  uses,  among  whieh 
£1,000  was  to  be  paid  to  if.  her 
executors,  administrators,  and 
Assigns,  who  died  before  the  tes- 
tatrix :  the  gift  lapses,  and  shall 
go  as  land  to  the  neir  of  the  tes- 
tatrix, ex  parte  matmmit  beinx 
the  side  mm  whence  the  land 
came.    {Butehemm  v.  Bawmumd.) 

UL128 

RECEIVER. 

1.  Motion  for  a  receiver  granted 
before  answer.  (  rami  v.  SarnetJ) 

U.  168 

2.  The  Master^s  report  of  hb  ap- 

probation 
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stand  till  the  person  is  hnpeMhed 
as  improper.  {Creuze  v*  Bishop 
ofLmuUm.)  11. 259 

Sk  In  a  cause  for  an  acoonnt  of  a 
aartnenhip,  both  parties  being 
dead,  a  receirer  shali  be  appoint* 
edy  seeiiip  if  one  be  wurwnag, 
{PkiHpt  T.  Aikmmm.)        ib.  2Tf 

<  Chi^QottokeepaioiieTinsiBg 
lirom  receipts  in  lus  hands ;  if  he 
does,  he  or  his  executors  shall 
pay  interest*    (Foiier  v.  Foster.) 

ib.  610 

6.  Of  a  public  trust,  (faaTing  a  sa- 
lary) making  interest  of  the  mo- 
nies,  shall  acconnt  for  it  (Eari 
o/LoHsdaie  v.  Church.)     III.  41 

0.  Permitted,  on  motion,  to  dis- 
train.   {Hughes  v.  Ilughes.) 

ib.  87 

7.  Cannot  proceed  in  ejectment. 
(  Wynn  v.  Lord  Newbormtgh.) 

ib.  88 

8.  Where  a  receiver  is  appointed, 
npon  application  of  a  mortgagee, 
and  em  beanies  the  rents,  the  loss 
must  fall  on  the  mortgagor. — 
{Bigge  v.  Bowater,)  ib.  365 

&.  Exceptions  will  not  lie  to  a  Mas- 
ter's report  of  the  tippointment 
of  a  receiver,  without  shewing 
the  person  appointed  is  improper. 
{T^^as  T.  JJawkim.)        ib.  668 

16;  General  orders  as  to  receiver's 
accounts.  IV.  1^57 

11.  A  tenant  in  common  in  pos- 
session sbaU  give  security  to 
account  for  a  proportion  of  ihe 
rents  to  his  co-tenant,  or  a  re- 
ceiver shall  be  appointed.  {Street 
T.  ^acier^eii.)  ib.  414 

U.  Granted  for  one  partner  against 
another  where  the  defendant  is 
in  contepipt  and  does  not  appear. 
{Read  v.  Bowers,)  ib.  441 

RECITAL, 

Of  a  charge  for  the  benefit  of  one 
who  is  a  party  to  the  deed,  omit- 
ting to  recite  an  estate  for  life 
IP  rem^iiKler  of  the  same  party. 
Vol.  IV.  u 


shall  not  hurt  her  title.    (Rack 
V.  Finch.)  IV.  38 

RECOVERY 

!•  IVHl  bar  equitable  as  well  at 
legal  remaintfers,  but  the  estates 
must  be  completely  legal  or 
completely  equitable;  therefore 
where  there  was  an  equitable 
estate  for  life,  with  a  legal  ef^tate 
tail,  the  recovery  did  not  operate. 
(Botekr  v.  AiHngton.)  I.  72 

%  8.  P.  {Sakapbnui  v.  Smith.)  ik  76 

3.  See  the  case  of  Sahiu  r.  TWii- 
ton.  ib.  n.t 

4.  A  recovery  suffered  by  a  person 
not  in  possession,  has  no  opera- 
tion. {IVyuHe  V.  Ck)okes,)    ib.  516 

REFEREXCE. 

Where  the  matter  of  a  cause  has 
gone  to  a  reference,  it  cannot 
come  on  upon  exceptions  to  tho 
award,  but  upon  further  direc- 
tions.    {Woodbridge  v.   HiUoH,) 

1.308 

REFERENCE  to  the  Matter. 

To  enquire  whether  tlie  plaintiffs 
were  natural  children  of  the  tes- 
tator, refused,  there  having  beea 
sufficient  in  the  ])i]I  to  raise  the 
question  under  a  former  refer- 
ence. {Grave  v.  Salisbury, )  1.426 

REFERENCE  for  IMPERTI- 
NENCE. 

A  defendant  to  a  bill,  though  not 
served  with  process,  may  appear 
gratis,  and  refer  it  for  imperti- 
nence. {Fell  V.  Chrisfs.CiUegep 
Cambridge.)  II.  279 

REGISTRY  OF  SHIPS. 

A  bill  of  sale  was  made  of  a  ship 
as  a  collatoral  security,  and  the 
papers  delivered,  but  there  was 
no  recital  of  tiie  registry,  (pur- 
suant to  the  act  2G  Geo.  8.)  this 
caniu>t  he  supplied  as  a  defeotiTe 

M  conveyance 


•  ^ 
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conveyance  against  assignees  of 
a  bankrupt,  and  a  bill  for  that 
purpose  dismissed.  {Hihbert  v. 
Eoileston.)  III.  671 

RELATIONS. 

1.  By  a  bequest  to  a  relation,  those 
within  the  statute  of  distribution, 
alone,  shall  take.  {Green  v. 
Howard,)  I.  81 

2.  Gift  of  a  residue  to  A,  for  life, 
remainder  to  B,  for  life,  then  to 
be  divided  among  his  sister's  re- 
lations, a  mere  intestacy,  and 
shall  go  to  relations  living  at  his 
death.     (Masters  v.  Hooper,) 

IV.  207 
See  Next  of  Kin. 

REMAINDER. 

Devise  of  real  and  personal  estate 
to  A.  and  his  issue  lawfully  be- 
gotten, to  be  divided  as  he  should 
think  fit,  and  if  he  should  die 
without  issue,  remainder  over,  is 
a  life  estate,  with  a  power*  and 
the  remainder  good.  {Hockley  v. 
Mawbey.)  III.  82 

See  LiMiTATjON. 

RENT. 

Apportioned  between  the  represen- 
tative of  tenant  in  tail,  who  died 
without  issue,  and  the  remainder- 
man in  tail.    (  Vernon  v.  Vernon,) 

II.  659 

RENT-CHARGE. 

A  clear  rent-charge  whether  free 
from  land-tax.  I.  4,  n.  f 

See  LiEN« 

RENT,  Fee-Farm. 
See  Bill. 

RENTS  AND  PROFITS. 

An  estate  being  settled  to  A.  for 
life :  then,  as  to  part,  to  B.  for 
life ;  remainder,  as  to  the  whole, 


to  nses  under  which  the  defendf'' 
ant  takes  as  tenant  for  life,  with 
power  to  A.  to  charge  (but  not 
encumber  B,*b  estate  for  life)  the 
estate  given  in  remainder  falls  in 
during  jB/8  life,  and  the  interest 
of  the  charge  exhausts  the  reats 
and  profits :  upon  B.'s  life-estate 
falling  in,  the  rents  and  profits  of 
that  estate  shall  go  to  pay  the 
arrears,  which  shall  be  a  cnarge 
upon  the  inheritance.  {Tracy  v. 
The  Countess  Dowager  of  Here- 
ford.) II.  128 

REPUBLICATION. 

1.  A  codicil  is  a  republication  of  a 
devise  revoked  by  marriage  and 
a  settlement.  {Jacksom  v.  Hur- 
lock.)  I.  61,  n. 

%  A  codicil,  though  made  for  the 
purpose  of  passing  after-pur- 
chased estate,  is  a  republication 
of  a  will.  {Ccppin  v.  Ferny- 
ktmgh.)  II.  391 

3.  So,  though  of  personalty  only, 
it  is  a  republication  of  a  will  of 
lands.    {Powel  v.  Cleaver.) 

ib.  511.  613 

See  Codicil. 

RESIDUE. 

1.  Where  the  residue  is  given  to 
one  who  dies  in  the  life-time  of 
the  testator,  whereby  it  is  lapsed, 
the  executors,  though  they  have 
no  legacies,  are  trustees  for  the 
next  of  kin.  {Bennet  v.  Batche- 
lor.)  IIL28 

2.  Interest  of  a  contingent  legacy, 
between  the  death  of  tenant  for 
life  and  contingency  happening, 
fails  into  the  residue.  {Shaw  v. 
Cunliffe.)  IV.  144 

3.  Residue  to  be  divided  by  exe- 
cutors, on  an  indefinite  term, 
vests  at  the  death  of  the  testator. 
{Stapleton  y.  Palmer.)        ib.  490 

4.  Residue  bequeathed  by  a  father 
to  three  natural  children  equally. 
He  afterwards  gives  two  of  them 

(daughters) 


•     ,'     «   \     ? 
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tiialigliteVs)  marriage  portion?, 
they  shall  not  be  held  a  satisfac- 
tion; pro  tanto.  (Smith  v.  Strong 
atid  others,)  IV.  493 

SeeComciL.  Executoh.  Limi- 
tation. 

RESULTING  TRUST* 

See  Trust. 

RF.VERSION. 

1.  By  a  fie  vise  of  ground  rents,  the 
reversion  passes.  {Kaye  v.  Laxon,) 

I.  76 

2.  The  question  whether  a  reversion 
(after  several  estates-tail)  falling 
in  after  the  death  of  the  rever- 
sionei^,  be  asscU  to  pay  his  debts, 
agitated  but  not  deterniined. 
(  Tweedale  r.  Coventrif,)      ib.  240 

3.  Devise  of  lands  not  in  settlement 
on  testator's  wife,  will  pass  the 
reversion  in  fee  of  the  settled 
lands.     ^{Glover    v.    Spendiore.) 

IV.  337 

4.  In  the  sale  of  a  reversion,  pat-t 
of  the  terms  were,  that  the  mo- 
ney should  be  paid  at  a  given 
time;  that  not  being  done  by  the 
default  of  the  vendee,  the  vendor 
was  discharged  his  contract. 
(Newman  v,  Rogers^)  ib.  301 

REVOCATION. 

1 .  t  Marriage  with,  and  a  settlement 
on«  the  devisee,  is  a  revocation 
of  thie  devise.  (Jackson  y.Hur- 
lock.)  I.  61,  n. 

2.  Sale  of  the  devised  estate,  by  the 
testator,  is  a  retocation  of  the 
will.  (AmaUl  v,Arnald,)    ib.  401 

3%  A  codicil  revoking  a  legacy  of 
£40,000.  The  legacy  was  btlt 
£30,000 ;  the  other  £10,000  was 
an  appointment  under  a  power; 
this  is  a  revocation  of  the  appoint* 
ment  (Pitt  v,  Jackson,)      IL  61 

4.  Marriage  of  a  testator  with  a  le- 
gatee, is  not  revocation  of  the 
legacy.  (Ewbank  v.  HallowelL) 

ib.220 


5.  A  feme  covert  makes  a  will;  he* 
coming  discovert,  she  take^  a 
conveyance  from  the  trustees; 
this  is  a  revocation.  (Lawrence  v. 
Wallis.)  II.  319 

6.  Secus  of  marriage  and  a  settle- 
ment, ib.  514 

7.  A  deed  obtained  by  fraud,  is  tio 
revocation  of  a  prior  will.  (Hawes 
V.  IVyatt.)  III.  1156, 

See  Ademption.    Will. 


o  ... 

SALEw 

1.  AHer  a  sale  before  a  Master,  th^i 
biddings  may  bo  opened  .upon 
special  circumstances,  but  ought 
not  merely  upon  inadequacy  ;p^ 
price.  (Prideaitx  v,  Prldeaifx.),, 

L  2p7 

2.  Bidding  opened  where  a  cone^i- 
derable  advantage  oiTercd,  wd 
the  estate  ordered  to  be  sold  ii^ 
one  lot.  (  Waits  v.  3Iartin,) 

IV.  114 

3.  After  sale  and  the  Master's  re- 
port conPirmed,  the  bidding  shfi^ 
not  be  opened,  but  on  t^pecial  cir- 
cumstances ;  mere  increase  of 
price  is  not  sufhcient  for  this 
purpose ;  but  that,  together  with 
the  person  principally  interested 
being  a  prisoner  for  debt  at  the 
time  of  the  sale,  is  sufficient. — 
(  Watson  V.  Birch.)  ib.  17.2 

See  Revocation. 

SALE  OF  LANDS. 

1.  Wbrn  a  will  directs,  and  a  tie-? 
cree  orders  a  sale  of  lands,  or  so 
much  thereof  as  shall  be  necessary 
to  pay  incumbrances,  and  the 
Master,  by  consent  of  the  parties 
interested,  sells  the  whole  :  it  i% 
no  objection  on  the  ps^t  of  the 
purchaser,  that  more  is  sold  than 
M  2  will 
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will  pay  the  incambrances.  (Z«f« 
,  wych  V.  Winford.)  II  248 

2.  ^\liere  an  estate  is  devised, 
charged  for  the  payment  of  debts, 
the  Court  will  order  a  sale,  al- 
though the  heir  be  abroad,  and 
.the  devisee  insane.  (Williams  v. 

Wliimjates,)  ib.  399 

d.  Money  paid  in  as  earnest,  at  a 
sale  of  an  estate,  and  ordered  to 
Be  laid  out  in  the  funds,  is  part 
payment  of  the  purchase-money, 
and  the  vendor  must  abide  by 
the  rise  or  fall  of  the  funds. 
{Poole  wRudd,)   .  111.49 

SATISFACTION. 

1.  A  sum  of  money 9  left  subject  to 
the  life  mterest  of  the  mother, 
^hall  go  in  satisfaction  for  a  child's 
portion  by  settlement  (Rickman 
V.  Morgan.)  I.  63 

$.  So  shall  the  residue  of  the  per- 
sonal estate  given  to  the  chila  by 
wiU.     (S.  C.)  ib. 

3.  *  A  legacy  is  a  satisfaction  of  a 
portion,  but  not  one  of  the  resi- 
diiie,  or  of  a  real  estate  devised. 

•  (  Watson  v. Lord  Sondes.)  ib.  65,  n. 

4.  Part  of  the  wife's  fortune  being 
settled  (after  the  decease  of  the 
husband  and  wife)  upon  the  chil- 
dren, according  to  her  appoint- 
ment : — the  husband  left  a  larger 
provision  to  trustees,  to  the  use 
of  the  wife  for  life,  remainder  to 
the  children  as  she  should  ap- 
point: — this  is  a  satisfaction  for 
tile  portions.  (3Iouls6n  v.  Moid- 
son.)  ib.  82 

6.  Bond  on  marriage,  to  secure  £300, 
the  wife's  fortune,  to  her  within 
one  month  after  the  husband^s 
decease :  he  by  will  gave  her 
£500,  payable  in  six  months  after 
his  decease  : — this  is  7iot  a  satis- 
faction, {Ilaynesy.Mico.)  ib.l29 

6.  Legacies  to  the  heir  at  law,  not  a 
satisfaction  pro  tanto  for  money 
to  he  raised  by  a  trust-term,  which 
descended,    the    owners    having 


made  no  appointment*    (Caniie 
'  V.  Morris.)  1. 133,  n. 

7.  A.  gave  to  Lady  S.  and  to  J.  C. 
legacies,  after  a  general  failure 

V  of  issue  of  her  brother ;  the  brother 
afterwards  by  his  will,  gave  the 
legatees  equal  legacies  ;  held  to 
be  a  satisfaction^  though  Lady  ^.'s 
legacy  (she  being  a  feme-covert) 
in  the  brother's  will,  was  to  her 
separate  use.  {Attorney-General 
V.  Hird.)  ib.  170 

8.  The  testator  gave  a  bond  to  trus- 
tees, conditioned  that  his  execu- 
tors should  pay  £5,000  to  a 
natural  son  af  twenty-one. — By 
will  he  gave  £15,000  to  trustees, 
to  pay  to  the  son  a  maintenance 
until  twenty-five,  and  theti  to  pay 
the  whole  to  him,  with  contin" 
geneies  on  marriage.  This  is  no 
satisfaction  of  the  bond.  (Jeacoch 
V.  Falkener.)  ib.  295 

9.  By  marriage  settlement  ;£10,000 
were  to  be  raised  for  younger 
children :  ^The  settlor  by  will 
gave  the  younger  children  £2,000 
each :  This  is  a  part  satisfactio0u 
{Warren  v.  Warren,)  ib.  805 

10.  The  value  of  a  beneficial  lease 
granted  to  a  natural  son,  held 
not  to  be  a  satisfaction  of  a  le- 
gacif  given  by  the  putative  fa- 
ther's will.     {Grave  V.  Salisbury,) 

ib.  425 

11.  A  father  by  his  will  cives  his 
son  £500,  he  afterwards  takea 
hiiii  into  partnership:  the  stock 
being  £3,000,  this  is  not  a  satis- 
faction for  the  legacy.  {Holmes  v. 
Holmes,)  ib.  555 

12.  Proviso  in  a  settlement^  that 
the  wife  shall  not  be  barred  from 
any  thing  the  husband  shall  give 
or  leave:  he  dies  intestate,  and  a 
freeman  oi  London:  her  share  by 
the  statute  and  custom  are  not  a 
satisfaction  of  the  covenant.  {Kirk- 
man  V.  Kirhman.)  II.  95 

13.  But  the  father  of  a  putative 
daughter  paying  a  portion  on  her 
marriage,    accompanied  with    a 

declaration 
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declaration  that  ihe  would  bare 
more  at  his  death,  is  not  a  sa- 
tisfaction.   {Deheze  v.  Mann.) 

II.  105.  519 

14.  By  settlement,  daughters  were 
to  have  £2,000  eacli :  the  father, 
by  codicil  to  his  will,  gives  them 
£20,000,  this  was  held  a  cumu- 
lative provision,  and  not  a  satis- 
faction of  the  settlement.  {Han," 
bury  V.  Hanbunj.)      ib.  352.  529 

15.  A  bond  for  payment  of  £10,000 
each  by  the  brother,  not  hehl  a 
satisfaction  for  their  claims  under 
the  settlement.  (S.  C.)  ib. 

16.  By  marriage  settlement  of  the 
father  and  mother  £8,Q00  was 
settled  on  younger  children: 
there  being  but  one  younger  spn, 
the  father,  by  his  will,  left  him 
the  residue  (which  amounted  to 
a  much  larger  sum)  it  is  a  satis- 
faction.    (Rickman    v.  Morgan,) 

ib.  394 

17.  Such  an  advancenient  of  a  le- 
gatee, by  a  stranger,  not  a  satis- 
faction or  performance  of  the 
legacy.  (Powel  v.  Cleaver.)  ib.499 

IB.  iParent,  paying  a  portion,  ia 
presumed  to  mean  to  perform  the 
gift  of  a  legacy,  unless  there  be 
sullicient  evidence  to  repel  the 
presumption,  (Ellison  v,  Cookmn,) 

III.  61 

19.  A  portion  given  after  a  legacy, 
shall  not  be  a  satisfaction  of  it, 
where  it  is  expressly  given  in 
satisfaction  of  a  difierent  claim, 
or  where  it  is  given  absolutely, 
and  the  legacy  under  limitations. 
(Baugh  V.  Reed,)  ib.  192 

20.  Neither  can  a  legacy  be  a  satis- 
faction for  another  claim  aliunde, 
unless  clearly  expressed  so  to  be, 
(S.'C.)  ib, 

See  Ademption.    Rbsidus. 

SECURITY, 

See  Deposit. 

SEQUESTRATION. 

1.  For  n'bt  restoring  papers,  an  or- 
der having  been  made,  and  served 


personally. — (In   the  Matter  of 
Hassenclever,)  1. 434 

2.  Goods  sequestered  on  mesne  pro- 
cess, cannot  be  sold.  {Hales  v. 
Shafto.)  III.  72 

3.  when  it  is  for  non-payment  of 
money,  the  sequestrators  may  be 
ordered  to  sell.  {Cavil  v.  Smith,) 

ib.  362 

4.  Sequestration  for  non- payment 
of  money,  the  first  motion  is  jfisi. 
{Crawley  v.  Clarke.)  ib.  ^73 

SETTLEMENT 

1.  By  the  son,  tenant  in  tail  in 
possession  (in  consequence  of  an 
agreement,  made  during  the  life 
of  the  mother  (who  was  tenant 
for  life)  and  being  beneficial  to 
the  family,  not  set  aside— though 
inade  at  the  instance  of  the  father, 
who  took  an  interest  under  it. 
{Kinchant  v.Kinchant.)       1.369 

2.  Purchasers  were  to  be  made 
with  the  trust-money,  but  no 
time  limited  for  making  them  : 
the  husband  made  a  purchase, 
but  directed  it  not  to  be  to  the 
uses :  it  shall  not  be  applied  to 
them  ;  but  the  personal  estate  is 
liable  for  the  breach  of  contract. 
{Pitt  V.  Jackson.)  II.  51 

3.  Settlement  after  marriage,  by  a 
person  not  indebted,  is  not  within 
the  statute  of  fraudul(;nt  convey- 
ances. {Stevens  v.  Oliver.)    ib.  1>0 

SETTLEMENT  {on  Marriage.) 

The  Court  will  construe  a  set- 
tlement according  to  the  intent 
of  the  parties,  though  the  li- 
teral expressions  bo  othcm'ise. 
{IVoodcock     V.  Dtike  of  Dorset.) 

III.  569 

SOLICITOR. 

Where  any  part  of  a  solicitor's  bill 
relates  to  business  done  in  this 
Court,  the  whole  is  subject  to 
taxation.  {Margerum  v.  Sandi- 
ford,)  III.  233 

SPECIFIC 
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jaPECIFIG  PSRFOIUIANCE. 

1«  it,  sells  an  estate  for  an  annuity. 
Ao  dies  before  any  payment  of 
the  annuity;  if  tbo:  oon tract  be 
fair  it  shall  be  specifically  per- 
formed.    (Mortimer  r.  Capper.) 

I.  166 

2.  In  such'  bill  against  the  vendor, 

:the  ventleq  or  his  heir  being  in 

tpofliession,  (the  agreement  hav- 

.  .vg  been  made  by  the  tenant  for 

'  life,  with  the  reversioner,)  and 

«.  9Xk   acpoont  of   the    parchaser's 

(ptrsonal  estate  beooming  neces- 

.    Bwy^  an  early  day  shall   be  ap- 

v;yointed  for  payment  of  the  pur- 

chase-money,  and  in  failure,  the 

bill  quoad  hoc  to   be   dismissed. 

{Lowther  v.  Andever,)  ib.  396 

8.  Bill  for  specific  performance  of 
an  agreement  to  purchase,  dis- 
missed, there  being  a  conceal- 
ment on  the  part  of  the  vendor. 
{Sk&ky  T.  Stratton.)  ib.  440 

4.  That   the  rendee  bought  on  a 

,  apeculatian  (if  tliat  was  not  oun- 

aented  to  by  the  vendor)  no  de- 

.  rfence  to  a  bill  for  specific  perform- 

•  ance.  (Adams  v.  Weau'eJ)    ib.  567 

6*  Contract  for  purchase  in  lots ; 
^  tio  title  can  be  mad&to  two  of  the 
lots,  and  others  had  been  deterio^ 
Seated:  if  the  former  were  not  so 
blended  with  the  otheru  as  to  in- 
jure them  a  specific  performance 
^>»hall  be  decreed.  (Poole  v, 
Shef^old.)  II.  118 

6.  Promise,  by  letter,  to  renew  a 
lease  in  consideration  of  money 
already  laid  out  by  t!ie  tenant,  is 
*iiud}un  pactum y  and  no  specific 
performance  will  be  decreed ; 
nor  is  it  varied  by  money  having 

'  been  laid   out  afterwards.    (Ro- 
hertson  v.  St.  John.)  ib.  140 

7.  At  a  sale  bv  auction,  the  seller's 
agent   bid  for  the  purcbascr,    a 

I  apecific    performance  refused. — 
iTivining  v.Morricc.)         ib.  326 


8.  Before  the  Court  will  deerae  n 
specific  performance  of  a  pur- 
chase of  an  insolvent  debtor  s  in- 
terest ui  funds,  it  will  inquire 
into  the  value.  (CoUett  r.  WoUa^ 
ton.)  III.  128 

0.  A  contract  that  the  one  nerty 
shall  convey  an  estate,  and  the 
other  shall  grant  an  annuity, 
shall  be  specifically  performed, 
though  the  grantor  died  previous 
to  any  pavment  of  the  annuity^, 
(one  havmg  become  due  and 
been  tendered.)  (Jackton  y.  Le- 
ver.) ib.  605 

10.  Specific  perfurmonce  decreed  of 
articles  of  separation,  in  a  suit 
by  the  wife,  though  the  husband 
oflered  by  answer,  to  receive  her 
back  again.  {Guth  v.  Guth.) 

ib.  614 

11.  Court  will  not  decree  a  specific 
performance  of  an  agreement  to 
purchase,  where  there  is  a  doubt- 
ful title.  {Cooper  v.  Denne,) 

IV.  80 

12.  May  be  decreed  after  consider- 
able  delay,  if  the  vendor  has  not 
demanded  his  deposit  or  shewn 
a  determination  not  to  proceed 
in  the  purchase,  {Pincke  v.  Cvr- 
tcis.)  ib.  3-21) 

13.  Hut  where  the  aale  is  of  a  rever- 
sion, the  time  is  material,  and 
the  money  not  being  paid  by  tlie 
day,  by  default  of  vendee,  tlie 
vendor  was  discharged  from  his 
contract.  (Newumn  v.  Rogers.) 

ib.  391 

14.  Cannot  be  decreed  of  an  agree- 
ment with  a  variation  made  in  it 
by  the  court.  (Jordetn  v.  Saw&in^.) 

ib.  477 

See  Injunction. 

STAMP  DUTIES. 

1,  An  original  letter,  stamped  af- 
ter production,  will  make  it  evi- 
dence, (i'orc/ v.  Compton.)   II.  5'4 

2.  If 


TABt«r6P  CONTENTS. 


%  If  the  terms  of  a*codfract  ai^  re- 
duced into  writing,  the  paper 
must  be  stamped,  in  order  to 
make  it  evidence.  {Hcame  v. 
James.)  II.  309 

STATUTE  OF  FRAUDS. 

fifeeHEiR.    Will. 

STATUTE  OF  LIMITATION. 

Account  of  rent  not  directed  far- 
ther back  than  six  years.  (Hercy 
V.  Ballard,)  IV.  468 

STOCK. 

1.  Where  stock  in  trust  for  A.  for 
life,  with  remainders  over,  is 
sold  out  just  before  a  dividend, 
to  which  ^.  would  be  entitled, 
he  can  have  no  allowance  in  the 
price  for  the  dividend  which 
would  have  become  due  if  tlie 
stocks  had  not  been  sold.  (Bos- 
tock  V.  Blakeney,)  '.^  II.  653 

t2.  Where  a  trustee  sells  stock  im- 
properly, the  cestui  que  ^?/^ha3 
his  election  to  have  the  stock  re- 
placed, or  the   produce.    (S.  C.) 

ib. 

STOCK-JOBBING. 

1.  Pica  of  tlic  stock-jobbing  act  to 
a  bill  for  discovery  of  stock  trans- 
actions, over-ruled.  (Bancroft  v. 
Wentwortk.)  III.  11 

2.  Where  a  sum  in  the  stocks  is 
left  to  pay  the  interest  to  A.  for 
life,  then  after  payment  of  gross 
sums,  residue  to  him ;  the  Court 
will  not  permit  the  security  to  be 
lessened  by  laying  out  a  certain 
fiurn  to  secure  the  legacies,  and 
paying  the  residue  in  money  to  A, 
{Souudy  V.  Binyon.)  ib.  258 

SURETir. 

Where  principal  and  surety  are 
bound  in  a  bond«  if  the  creditor 
gives  the   principal   further  time 


Tor  payment,    he    releases    the 
surety.     (Nisb^t  v.  Smith.) 

II.  579 

SURRENDER. 

See  Copyhold. 

SURVIVORSHIP. 

1.  A  survived  share  shall  not  sur- 
vive again  without  express' words. 
(Ex  parte  West.)  I.  676 

2.  Testator  leaves  a  residue  in  trust 
for  four;  two  die,  the  survived 
shares  shall  survive  as  well  as 
the  original  ones.  (Worlidat  v. 
ChurchilL)  JII.  466 


T. 


TENANCY  IN  COxMMON. 

1.  legacy  of  £10,000  to  two  sis- 
ters, to  be  equally  divided  when 
they  should  arrive  at  twenty-one, 
is  a  tenancy  in  common ;  and  one 
dying  under  twenty-one,  ker 
share  sliall  go  to  her  representa- 
tive. (JoUiffe  V.  Eai^t.)       III.  25 

2.  Though  tlie  words  aharc  and  share 
alike  in  a  will,  generally  creates 
a  tenancy  in  common,  they  can- 
not do  so  where  there  is  an  ex- 
press joint-tenancy.  (Armstrong 
V.  Eldndge.)  ib.  215 

3.  Gift  of  a  share  over  to  children 
of  testator's  cousins,  share  and 
share  alike,  at  their  ages  of  twen- 
ty-one, is  a  tenancy  in  common, 
and  one  dyinn:,  her  share  lapses. 
(Martin  v.  Wilson.)  ib.  324 

4.  A  tenant  in  conlmon  in  possession 
shall  give  the  security  to  answer 
a  proportion  of  the  rent  to  ano- 
ther tenant  in  common,  other- 
wise areceiver  shall  be  appointed 
(Street  v.  Andcrton.)         IV.  414 


See  Legacy. 


TENANCY 


Bfoney  glv^ti  to  h^  IkU'  dijt  in  land 

"ibr  u  place  of  retirement  for  fes- 

ttitdt's  «fster,  "  to- be  for  evercn- 

tailed;ott  her  iss^e."    The  Iius- 

^bfind '  bf  one.  of  tlie  daiiirliters  of 


thMBiirfer^^^tj(led  to  a  tliinl  as 
^teoMii  "by  ^^rtesj.    {Dodsm  v. 

;«isr.y  :    --  JIL404 

:  >  TBNANT  FOR  hIVR. 


estetor  devised  his  estate  to  his 

wife  for  life,    "with    liberty  to 

cut  timberandiiiiderwood  for  her 

own  use,  but  not  (o  sell."    She 

ilfftimlefwood  and  sold  it,  and^ 

iPJ«di  *ior  estate  is  not  account- 

|M>Jp.  fo^  the  moneyproduced,  at 

*|^tAnot  to  the  next  taker  f6r 

fPfe,  impeachahl^  for  waste.  (Pi- 

gott  y,rJBBU4tck.)  111.699 


TENAQffT  IN  COMMON.    '' 

-";..■'..'-■■ 

I  JIT-TBNANTi 

'>'■'-■■  TENANT  Tw  TAIL. 

leiQ.tiiiiJt^l  resXraiiied  fromalie- 
-ft*Mn«»  pays  off  portions  charged; 
j<u^,  tUp  estate  wilhout  taking  an 
<^i£9mont,.  he  siiaU  1>e  a  credi- 
>torjt)r  tho4uius.  pai<l,  which  shall 
*W(jr^ed  for  Jh[is,a(huiinistr3trix. 
-^kMt*^^  of  is^hr^vnbufy  r.  Earl 


[i2i 


mGHT  ESTATE. 

(M. -TERMS  OF  YEARS. 

!•' fiVa'tiian  purcliase  for  a  term  of 
ytJars  in  the  name  of  a  trustee, 
ahd  tie  Inheritance  iu  his  own 
-irt^rtcj  Or"  vice  tcrsS,  the  terms 
THji'in'j^rbss,  not  attendant  upon 
W  ihherit^Cer  CS6oU  v.  Fciiliou- 

Mr    ■•"'."         169 


I ' 


;i'.« 


2-  A  t^nfc^i/^fifid/f4hj  wf^mming^ 

settlem^t,  to  raise  ^,000  to  b^ 

^tffid  to.  sirefe  of  tftc?  Vtefclions  df  A. 

as  the  surriroiF  of  4'.  ^d  2?.  shaU 

^  ■  appoint,   the  h^^eritri npe '  after- 

'  wards  come  to:4.  WH6   dMies 

the  estatfis  to  B.  the  term  conti- 

-  nuen  to  be  a  siibifstlhg  tcfrm,  aiid 
goes  to  the  heirs  at  law  of  4- 

^  {Cantlt  V.  Morris.)  h  113,  n. 

8.  il.  by  her  will  gare  legaeief  to 
come  of  tbe'heihi  at  Kw,  Aey 
are  not  sattslacttbBS  pro  tumio  for 
their  shares  of  tbc  £lfiW  (S.  13.) 

4.  Although  the  devisees  were  re-: 
Istions  of  A.  the  wfli  did  not  ope- 
rate as  an  appointment  to  them. 
;(&a)  th. 

TIMBERv 

1*  Where  lands  are  exobaogeil,  unr 
mleiT  acta  of  iiicloamre,  tenant  for 
life»  impeachable  of  waale^  can- 
not cut  timber  for  the  inckiaare, 
but  must  mise  money  under  the 
:  powers  in  the  acU  (Lee  v.  Abiim.) 

,;  I.  104 

%  BUI  by  Want,  tenant  in  tail  in 
reversion,  to  have  timber  cut; 
the  timber  ordered  to  be  foiled, 

-  and  the  cUims  (o  be  discussed 
)(irhen  tenant  ia  taU.comes  of  b^^ 

.  (Mildmay  v,  ilUdmag.)     IV.  IM 

flb*^  Waste. 

TIME. 

A  notice  for  a  given  *  bour  i^  setis^ 
:  fied  by  an  atfeendonee  before  the 
ncKt    (Knox  t;  Simmfmd9.) 

IV.  493 

TRUST. 

Where  the  tr^istee  is  deficient,  the 
trust  shall  attach  on  the  estate 
the  law  raises."'  (S^tey  v.  fte 
CUnikmftketk  Company.)        l^'81 

-1.'      >*•      *•   :  ♦.   ■■'.J      *^"l^    '  .  I   »«.    ■  • : 

TRUST 


rjmMttp  t^o»mm. 


TBU6T  (rMMqf.) 

f  •  A  conT«jance  of  land,  to  raise 
a  sum  pt  moDey»  and  paj  the 
interest  to  if.  vntil  marriage,  then 
to  pay  hertha  principal;  2. never 
marries  :  --r  fms  is  a  resulting 
trust  to  the  aetjtlor,  but  in  bit 
hands  is  personalty,  and  passes 
by  the  bequest  of  the  residue  in 
Ws  will,  {ffewit  y.  Wright.)  I.  86 
9.  Real  and  personal  estate  ordered 
po  be  sold  to  pay  debts  and  lega- 
cies, the  residue  to  certain  lega^ 
tees,  in  proportion  to  their  lega- 
pies:  two  of  the  residuary  lega« 
^es  died  in  die  life  of  the  testator : 
their  shares  are  lapsed,  and  bo 
far  as  they  consist  of  real  estate 
shall  result  to  the  heir  at  law,  aud 
so  far  as  they  are  personal  to  the 
pext  of  kin.  (A^oyd  t.  Smitk^ 
ton.)  ib,  503 

9.  The  testator  gare  t»  trustees  for 
terms,  remainder  to  A.  and  B, 
for  life ;  the  trusts  of  the  tenns 
were  to  pay  scheduled  debts  of 
A.  and  B,  and  to  make  them  an 
allowance ;  the  debts  being  stated 
to  be  paid,  a  trust  results  to  A. 
and  B,  a  demurrer  by  the  trustees 
against  creditors,  as  baring  no 
interest,  was  therefore  o^r- 
niled.  {Davidson  v.  Foley.)  II.  !203 
^,  Real  and  personal  estate  being 
given  to  trustees  to  be  sold  and 
converted  into  personalty,  the 
trustees  to  pay  the  produce  to  A, 
for  life,  without  further  dispo- 
sition; the  residue  does  not  go 
to  the  trustees  as  undisposed  of 
{though  made  executors,  and  one 
(>f  them' had  a  legacy,)  but  is  a 
resulting  tmst  far  the  heir  fbr  so 
'ilAuch  as  was  the  produce  of  the 
real  estate,  and  as  to  the  per- 
sonal for  the  next  of 'kin,  (Roinnr 
son  V.  Taylor,)  ib.  689 

p.  Testator  gave  the  produce  of 
real  and  personal  estate  to  be  ac- 
cumulated for  ten  years,  then  to 
his  next  of  kin,  having  but  one 
^rother,   who  died  w|tiiin    the 


time,  it  fa  Itpaad;  ao  Honolr  aa 
waa  real  estate  residtstottia  lifiir, 
and  so  much  aa  waa  personal  .es- 
tate to  Uie  representative  of  the 
brother.  Is^nnk  t.  Xetm«)  • - 
^^  IIL344 

6,  Real  mi  personal  esUta,  ^jmai 
to  a  use  within  tbe  a^blto.  ft 
Hortmain,  results  in  prop^n^titn 
to  the  heir  at  law  ana  personal 
representative*  (Middl^osii*  Ca^ 
ier.)  IV,409 

See  ExEcmroB.    Hei A. 

TRUSTEE, 

1.  Concealing  the  breach  of  Mist 
'    of  his  co-trustee,  shall  be  cqi^illy 
liable  with  him  for  the  moAey, 
to  the  cestui  que  trkst.  (Bbar^ 
man  v.  Mosman,)  !•  w 

%  A  trust  may  be  raised  in  a  will 
by  words  of  desire.  (Pierson  v. 
Garnet.)  U.  38. 326 

3.  Bill  against  a  trustee,  who  baa 
assigned  his  trust,  the  assignee' 
must  be  a  party,  as  the  deciree 
must  be  first  against  him,  and 
the  original  trustee  to  stand  as  a 
security.  {Burt  Y.Dennei.)  ib.  2f 6 

4.  Infant  trustee  directed  to  con- 
vey the  trust-estate,  though 
abroad.  (Prosser,  ex  parte.)  ib.  326 

5.  A  trustee  for  the  sale  of  estates 
for  payment  of  debts,  who  pur- 
chased them  himself,  by  taking 
undue  advantage  of  the  confidence 
reposed  in  him  by  the  vender, 
and  previous  to  the  completion 
of  the  purchase,  aold  them  at  an 
highly  advanced  price,  decreed 
to  be  a  trustee  for  the  original 
vender  as  to  the  sums  produced 
bj  the  second  sale.  {Fox  v.  Mack* 
reth.)  ib.  400 

6.  A  trustee  in  a  will  which  direct-  ^ 
ed  money  to  be  lent  at  the  best 
interest,  by  consent  of  his  co- 
trustee, keeps  it  at  4  per  cenL 
decreed  to  pay  5  per  cent,  inte- 
rest. {Forbes  v.  Ross,)       ib.  430 

7.  A  trust  fund  created  by  will  to 
be  laid  out  in  the  purchase  of 

landi^, 


9\lbRLB/<MP  CMnnfBOTB. 


lan^  no  pait  of^k  dall  M  laid 

out  in  repairs  or  anprovements 

\  of  the  porchaaeA  estate,  {Botieck 

Y.BiiAeney.)        <  11.663 

9p  Whom    tibe    tmsteo  sdh   out 

stock,  improperiy,  the  cestui  que 

irHBt  may  elect  whether  he  will 

o.baviD  the  stock  replaced,  or  the 

Mtfrodoceof  it  (S.C.)  ifo; 

9»,  .Joining  in  a  rfroeipt  and  re-con- 

Toyapce  of  a  mortgaged  estate, 

liabk,  though  the  other  receive 

the  whole  money.  (Scurfield  v. 

Howu.)  III.  00 

|X>. .  One  trustee  suffering  the  other 

\/0(  have  trust  money  unuer  a  Jiote 

of  band,  hold  liable.   {KeUe  v. 

^'ih^mpwn.)  ib.  112 

11.  Where  two  are  trustees  of  ipo* 

ney  in  the  funds,  and  sell  it  for 

the  hiBtnefit'  of  one  of  them,  who 

becomes  bankrupt,  the  persons 

interested  may  prove  agamst  Lis 

estate.  (Shakeshafit  exjtarte,) 

ib.  197 
12f  Ordero'J  to  pay  costs  on  mis- 
■  conduct,   (Daws<m  v.  Parrot,) 

ib.230 

U.  Purchases  a    leasehold  estate 

x^e^ed  to  him  for  the  use  of  the 

plaintiff,  at  an  appraisement,  and 

afterwards  gets  a  new  l»5a«5t)   in 

his  own  name;    ali«o  purchases 

Jjait  of  the  testator's   saare,  de- 

* 'dared  to  be   a   trustee,    and  ac- 

cduntable  for  the   same   to   the 

*  ](ilaiiitiff.    (Killick  v.  Flexm-tf.) 

IV.  ICO 

See  Bankrupt.    (Jharity, 

TRUSTEE  for  prescroir^  Conim- 
gent  Remainders. 

The  Court  will  not  compel  a  trus- 
tee for  preserving  contingent  re- 
i/hainders  to  join  in  a  recovery, 
linless  to  continue  the  estate,  or 
under  very  particular  drcum- 
Stances.  (Barnard  v.  Large.) 

I.  534 

TITHES. 

By  a  devise  of  all  the  testator  s 
tithes,  he  havhig  freehold  tithes, 


•  <  and  also  tiOfes  by^  leiikie,  porpbt^ 

tvally  renewable,  wftfaottt  fine;  the 

latter  passed  as  wetl  as  tte  free- 

hoU  tithes.  {Turner  v.  BuMr.) 

iSbe  Modus,'. 


VESTED  INTEREStS.   ' 

1.  Bequests  of  Sjpereeii^  «inid(ies 
to  the  executors,  to  the  use  of 
A*  and  her  daughter  B.  and  the 
longer  liver  of  tfaibQit  then  to  the 
issue  of  B.  (if  he  should  have 
any  such)  if  not,  to  the  use  of  &, 
till  he  should  confte  of  age,  C. 
died  living  B.  the  fund  vested,  in 
C,  and  tlie  trust  is  only  the  mode. 
{Atkinson  v.  Paiee,)  I.  dl 

9.  The  estate  was  devised  to  tes^ 
tator's  wife  for  life,  and  if  there 
should  be  no  issue  between  them 
then  to  A,  charged  with  two 
sums  to  B,  and  €.  afterwards 
B.  being  dead,  the  testator  by 
codicil,  ordered  that  legacy  to 
be  paid  to  C.  and  D. :  C.  died  in 
the  life-time  of  the  wife;  the  le- 
(g9Lcy  was  vested  and  transmissi- 
ble. (Killet  V.  Dawson.)     ib.  IIU 

3.  *  See  Tunatal  v.  Bracken. 

ib.  1'24.  n. 

4.  By  marriage  settlement,  £1,500 
was  provided  for  younger  chil- 
dren in  such  shares  as  the  parents 
should  appoint,  in  default  of  ap- 
pointment to  all  the  children  after 
the  death  of  the  wife;  the  pa- 
rents afterwards  made  an  ap- 
pointment exclnding  one  child, 
this  deed  vests  the  portions  in 
the  other  children  born  or  to  be 
born.  (Mayhew  v.  3Iiddleditch .) 

ib.  Uii 
6.  Bequest  of  the  residue  of  per- 
sonalty to  testator's  wife  for  life ; 
if  she  die  without  issue,  to  tJie 
testator's  two  brothers,  or  if  one 
of  them  be  dead  then  to  the  sur- 
vivor; both  the   brothers  died, 

living 


ftAmsmv  aoNEBmB. 


tiviog  the  wife:  tbk  ii.WjBQte- 
cutory  devise  vuted  in  botkr  and 
tran&misaiUe  to  the  executor  of 
the  survivor.  {BfirHes  r.  Allen,) 

1.181 

p.  Devise  to  A,  (after  deaA.  or  mai^ 
rli^ge  of  the  testator's  wife,) 
charged  with  £100  to  B,  who 
died  during  the  life  of  the  wif^, 
the  legacy  vested,  and  was  trans- 
missihle,  ,((r/M^iA .  v.  Munday.) 
^  lb.  191 

7.  The  jtjpstf^tor  gave  the  use  of 
£b6o,  to  his  wife  for  life,  and 
after  her  decease,  dif^poeed  of 
part  of  the  principal,  he  then 
gave  to  A.  £100,  A. died,  living 
^he  wife,  thia  legacy  to  A.  vested 
in  him*    (i^o^AAoiwe  v.  Holme.) 

ib.  298 

0.  Personalty  waA  given  tp  trus- 
tees, to  pay  the  dividends  to  if. 
(one  of  the  testator's  children,) 
at  twenty-rcight,  or  marriage  with 
consent^  and  in  case  any  of  the 
children  should  die  foefpre  their 
shares  became  due,  the  share  to 
go  to  the  rest  of  the  children, 
and  their  issue  per  stirpes;  A. 
inarried  without  consent,  and  died 
U7idci'  twenty-eight,  leaviug  a 
child;  the  portion  did  not  vast, 
but  the  testator  having  tive  chil- 
dren, held  that  one  fifth  vested 
in  ^.'s  child,  and  it  was  decreed 
to  her  father  as  her  represeota- 
tive.   {Hemmings  v.  Jfuiikiey  ) 

ib.  ;)03 

p.  TestatQr  gave  £20  each  to  the 
children  of  A,  (after  the  death 
of  annuitants)  tlie  legacies  vest(xl 
in  all  the  children  born,  and  also 
in  one  born  after  the  death  of  the 
testator,  but  during  the  lite  of  the 
surviving  annuitant.  (Attorney' 
General  v.  Crispin,)  ib.  380 

10.  Request  of  £1,000  to  testators 
sister;  and  in  case  of  her  demise, 
£800  to  A.  and  £200  to  B.  the 
sister  has  a  life  estate  only,  with 
vested  remaiuders  in  A,  and  B. 
\n  the  proportions.  {Billings  v. 
^n^om,)  ib,  m)3 


U.  Bennett  «r  all'tfae  t^hbtti^s 
estate  to  kis'wtfe;  in  case  of 
death  happemmf^  to  her^  his  ex- 

t  ecutors  to  take  care  of  the  whole 
for  his  daugfatet*,  the  wifbhtfs  aa 
estate  lor  life,,  with  a  vested  re- 
mainder in  the  daughter.  (Now- 
Ian  V,  NelUgan.)  I.  4Bp 

12.  S.  D.  by  a  codicil,  gave  £1,000 
to  Z.  for  life,  and  in  oase  he  had 
no  children,  to  revert  to  W.'s 
children :  a  daughter  of  W^  who 
was  alive  at  the  time  of  the  co- 
dicil made,  but  died  before  W. 
had  a  vested  interest,  which  watf 
held  transmissible  to  her  repre- 
sentatives. {Devime  v.  Mello^' 

ib.  537 

See  Leoacy. 

VENDOR  and  VENDBE.  ' 

♦SfeeSALE. 

VENTRE  (ifispicietido.) 

Writ  de  ventre  inspicicndo  against  n 
married  woman  (whose  husband 
had  been  near  ten  years  abroad) 
on  the  application  of  a  devisee  itf 
a  will.  (  Wallop,  ex  parte.)  IV,  VO 

I 

VESTED  INTEREST. 

Gift  of  a  residue  to  children  not  to 
be  divided  till  twenty-two,  the 
interests  are  vested.  {Dodson  v. 


Hay,) 


III.  404 


VESTED  LEGACVT. 

See  Legacy  vested. 


.M 


VOLUNTARV    CONVEY- 
ANGE. 

A,  by  settlement  after  ninrriaj^e, 
conveys  to  trustees  to  family  inses, 
reserving  a  power  to  sril,  hut  co- 
venanting^ that  the  money  shall  be 
paid  to  the  trustees  for  the  saine 
uses ;  A.  sAXs  to  B,  who  hiis  no- 
tice of  the  covenant,  and  pays  the 
nionf'v  to  /I.  /?.'.•<  representative, 
shall  not  be  iibligrd  to  pay  tho 
purchase  latsue v  over  apcain  to  the 

trustees 


XABIS4BP  OBNEEKTS. 


troAtofift  W  till.  B«ai  oC  the  AettfA^ 
meat,  whiob<  beitg  vdifiiitaiP7>  is 
fraodoleftt  i^^aiiuit:  a  murohaser 
bv  the  27ib  JBKr..  (Bfebfn^  v. 
aPai^^.)  IL148 

"      '  VoLTJKTABy  DEED. 

SeeiQvirr.         ''  '* 


tr.. 


Jf.  ■■?  »     r'" 

{,r»V  i»  *'  . 

, '"  -^ .  .rNCERTAINTyr     : 
'JLi  devise   void    fbi*  nndeitaHity. 

IL 187 


I  » 


a.. 


UNDERWOOD, 
fAirr  POB  Life. 


USURY. 

.To  constitute  nsnry  there  must  be 
.a  loao:  therefore  an  i^reement 
to  parohtse  and  pay  rent  tilt  the 
.  paiixhase  money  paid  is  not  nsary. 
■  .  (S^pmrrier  v.  Mayos*,)  IV.  28 

^fte  JUDGMTENT. 


vr. 


■  WASTE, 

1»  Upon  motion  for  injunction  to 
stay  waste,  a  particular  title  must 
be  shewn  (  Wkiteiegg  v.  Whitdtgg.) 

I.  57 

2«. Demise  of  lands  to  be  sold,  and 
other  lands  to  be  purchased,  in 
"which  A.  should  bo  tenant  for  life 
without  impeachment  of  waste ; 
the  rents  and  profits  of  the  es- 
tates to  bo  sold,  to  be  to  the  use 
of  the  persons  who  would  be  en- 
titled to  those  of  tlie  estates  to 
be  purchased :  the  tenant  for  life 
cannot  cut  down  timber  on  the 
land  to  be  sold.  {Plymouth  v.  Ar- 
c/terO  ^b.  150 


%Au'bf^mV^  made  bill  wife  teftnl 
for  Ms  s  \ij  oodieil  he  pcf^  'her 
ppermiasioii  to  oaf  timber  during 
ulidowhood  at  seaM&abl^  tibes : 
she  shall  be  restrained  froiif  cut- 
ting' omamenltl  ol"  imnftattirte'  tim- 
ber.   (Chamherlyiu  r.  ZHMtnier.) 

4jThe  money  raiaed  by  sale  of 
tfanber  mproperly  <^t  by  tiMaots 
ibr  life,  impeaebable;  wdtfi^  to 
be  paid  to  the  next  taker  of  the 
inheritatioe,  thon^  tliere  Were 
intannediate  • '  reiMiliderii  .  that 

■  tnight  arise.   Such' tenttnt  Uniting 

'  tiller  win  lead  to '  anr  aetl^t, 
but  where  no  more  timber"  hi% 
been  ciftthan  charged  by  Ate  bill, 
and  admitted-  by  tfae  aoswei',  the 
money  shall  be  paid  without  costs. 
{LetT.AHmi.)  111.38 

6.  Tenant  for  life,  with  liberty  to 
aU  timber  Mt  weammabU  lines,  h 
not  to  cut  trees  planted  for  orna- 
ment of  shelter  to  the  mansion- 
house,  or  sapling  trees  not  fit  to 
be  felled  for  timber.  (Chamber- 
lyne  v.  Jhunmer.)  ib.  54S| 

See  Lunatic. 

WIFE.' 
^ee  i^ARON  AND  Feme. 

WILL. 

1«  A  will  being  attested  by  the  wit- 
nesses, where  the  testatrix  could 
see  tliem  through  the  windows 
of  her  carriage,  and  of  the  attor- 
ney's office,  is  a  good  attestation 
in  her  presence.  (Cossoii  r.  Dade.) 

1.99 

2.  A  will,  made  under  a  power  not 
attested  to  pass  real  estate,  is  a 
good  execution  of  the  power,  as 
to  the  personalty.  (Dvffr.  Dal- 
zell.)  ib.  147 

8.  Words  of  desire,  in  a  will,  raise 
a  trust.  {Pierson  v.  Oarnet,)    ' 

II.  3fl.  22^ 

4.  Testator  possessed  of  £7,000 
navy  bills,   recites  it  and  gives 

them 


TABLB  OP  eOWftaSPTB. 


tliaiii  hj  Um  irill :  he  had  blHs  to 
.    a  mocYk  a  larger  anioairt  at  his 

(loath.    Queret  what  shttU  pass. 

{Fitt  w.  Jac/twn.)  U.  61 

&.  Marriage  wkh  a  legatee  is  no  re- 
.-  ▼ooation.   {Ewbamk  y.  HallowelL) 

ib.  220 

6.  Renewal  of  a  prebendal  lease  is 
an  ademption  of  the  gift;  bat  a 
codicil  to. the  will,  though  onlj  to 
pass  after-purchased  estate,  is  a 
republication  of  the  will,  and  the 
renewed  lease  shall  pass  under 
such  republication.  {Coppin  v. 
Fernyhomgh.)  ib.  291 
See  also  Fawelv.  Cleaver,  ib.611 

7.  Feme  covert,  under  a  power, 
makes  a  will,  afterwards  being 
discovert,  she  takes  a  conveyance 
from  the  trustees  to  her  own  use ; 
this  is  a  revocation.  {Lawrence 
V,  IVailU.)  ib.  319 

8.  It  has  never  been  laid  down  as 
a  rule  that  a  will  cannot  be  pro^xd 
without  examining  all  the  wit- 
nesses, though  the  practice  has 
been  to  examuie  all.  {Poicel  v. 
Cleaver ^)  ib.  499 

O.  The  will  of  a  single  woman  is 
revoked  bj  her  marriage,  (nods- 
den  V.  Uoyd.)  ib.  534 

10.  A  woman,  under  a  power,  gave 
£300  by  a  testamentary  paper, 
to  iior  liusband ;  but  so  much  a« 
should  be  remaining  at  his  death, 
to  her  brothers  and  sisters :  the 
property  is  in  the  husband  abso- 
lutely, the  words  not  being  suffi- 
cienUy  certain,  aa  to  the  property, 
to  raise  a  trust.  (S^nrange  v.  Bar- 
nard.) ib.  685 

- 11.  Where  testator  expresses  him- 
self incorrectly,  the  Court  will 
elTect  the  intent  by  supplying 
words.  (Dodson  v.  Hay,)  I  £1.^404 

12.  Will  of  lauds  republished  by 
a  codicil  duly  executed,  and 
after-purchased  fands  shall  pass. 
(Barnes  v.  Craw,)  IV.  2 

13.  A  deed  may  operate  as  a  will. 
{Habergham  v.  Vincent,)    ib,  353 


14.  An  drigiiftd  win'' ordered  to  be 
deKvered  out  of  the  Ecclesiastical 
Court  to  the  soticitor  to  be  pro- 
duced, he  giving  security  to  re- 
turn it  undefaced.  {Farderr. 
Wade.)  IV.  476 

WITNESS. 

1.  Not  to  be  re-examined  before  a 
Master,  as  to  matter  to  which  ho 
has  been  examined  in  chief,  but 
by  order.      {Sawyer  v.  BawyerJ) 

1.338 

2.  Examined  before  hearing,  not 
to  be  examined  on  a  commii- 
sion  without  order.  {VoMgkan 
y.  Uayd.)  ib.  n. 

d.  Motion  that  a  witness  be  exa- 
mined de  bene  esie,  on  affidavit 
that  he  was  the  only  witness  to  a 
material  fact,  though  no  age  was 
sworn  to.  {Hankin  v.  Middle'* 
ditch.)  II.  641 

4.  It  becoming  suspicious  that  a 
witness  who  bad  been  examined, 
was  interested,  an  issue  was  di- 
rected to  try  the  fact.  {Stokes  v. 
M'Kcral.)  III.  228 

6.  Re-examined  where  there  has 
been  a  mistake,  on  special  appli- 
cation, and  tlie  mistake  apparent. 
{Sandford  v.  St,  Paul.)      ib.  370 

6.  lu  order  to  obtain  a  commission 
to  examine  a  witness  abroad,  it 
is  not  necessary  to  state  the  points 
to  which  he  is  to  be  examined. 
{Oldham  r.  Carlton.)  IV.  8ft 

7.  May  be  examined  de  bene  tsse 
being  file  only  per^n  that  knew 
the  facts,  without  stating  the  age. 

:  {Lord  Chobnondeley  v.  Ed)rl  ^ 
Oxford.)  ib.l67 

See  Account.    £vxd&nc£. 


WRIT  o/iiMMfance.. 

After  an  order  to  the  tenant  in  pos- 
session to  deliver  up  the  posses- 
sion to  a-  purchaser,  service  of  a 

writ 


'■* 


*^ 


•■* 
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writ  of  exeotttion  of  that  order, 
attachment,  and  injunction  per- 
sonally served,  and  affidavit  of 
the  facta  and  of  disobedience,  a 
writ  of  assistance  shall  issue. 
{Dave  V.  Dove.)  1.  875 


been  a  payment  of  the  debt*  id 
Carolina,  in  paper  currency, 
which,  at  that  time,  was  a  legal 
payment,  though  an  ordinance 
has  been  since  made  decrying  it. 
(Anou.)  1. 7G3 


WRIT  of  ne  exeat  regno  WRIT  de  ventre  intpiciendo. 

Shall  not  issue  where  there  has     {Wallop^  ex  parte.)  IV.  M 
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